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p.  142. 

DECISION. 

Form  of.  after  trial  cf  issues  of  fact, 

vol.  vii,  p.  407. 
Form  of,  after  trial  of  issue  of  law, 

vol.  ix,  p.  292. 

DEEDS. 

Certificates     of     acknowledgement, 

vol.  ix,  p.  32. 
Assumption  of  mortgage  by  grantee, 

vol.  vi,  p.  84. 

DEFAULT. 

Opening,  vol.  vi,  p.  31. 

DEFENSE.    - 

Of  former  action  pending,  vol.  iii, 

p.  215. 
Denial  as,  vol.  viii,  p.  453. 
Adequate   remedy   at   law   as,    vol. 

viii,  p.  208. 

DEPOSITION. 

Examination  of  party  or  witness  in* 
proposed  action,  vol.  vii,  p.  154; 
vol.  xi,  p.  257. 

Examination  to  frame  complaint, 
vol.  i,  p.  181;  vol.  vii,  p.  154. 

Proof  of  materiality  and  "neces- 
sity" on  application  to  examine  a 
party  before  trial,  vol.  vi.  p.  318. 

Physical  examination  of  plaintiff 
before  trial,  vol.  i,  p.  171. 


Physical  examination  of  parties  in 

matrimonial    actions,   vol.    ix.   p. 

438. 
Application  for  inspection  of  locus 

in  quo,  vol.  ix,  p.  272. 
Suppression    of     depositions    taken 

within  the  state,  vol.  x,  p.  449. 

DISBARMENT. 

Of  attorneys,  vol.  vii,  p.  1. 

DISBURSEMENTS. 

Liability  of  attornevs,   vol.  vii,  p. 

398. 
Authority  of  taxing  officer  to  tax, 

vol.  ix,  p.  413. 
Stenographer's  fees  as  taxable,  vol. 

x,  p.  58. 

DISCONTINUANCE. 

Of  suit  after  counterclaim,  etc.,  vol. 

vi,  p.   102. 
Right  of  plaintiff  to.  vol.  vii,  p.  425. 

DISCOVERT  AND  INSPECTION. 

Of  panel's  before  trial,  vol.  v,  p.  265. 
Application  for  inspection  of  locus 

in  quo,  vol.  ix,  p.  272. 
Physical  examination  of  parties  in 

matrimonial    actions,   vol.   ix,   p. 

438. 

DISMISSAL  OF  APPEAL. 

By  appellate  division  for  default  of 
printed  papers,  vol.  vii,  p.  484. 

DISMISSAL  OF  COMPLAINT. 

For  neglect  to  prosecute,  vol.  i,  p. 

326. 
On  the  merits,  vol.  ii.  p.  249;   vol. 

xi,  p.  103. 

DISPUTED  CLAIMS. 

Costs  on,  vol.  vii,  p.  142. 
Reservation  till  judicial  settlement, 
vol.  xi,  p.  318. 

DIVORCE. 

Identification  of  defendant  on  serv- 
ice of  summons,  vol.  vii,  p.  45. 

Rights  of  corespondent,  vol.  x,  p. 
119. 

Allowance  of  alimony  and  counsel 
fees,  vol.  i,  p.  228. 

Alimony  after  remarriage,  vol.  x,  p. 
346. 

Physical  examination  of  parties, 
vol.  ix,  p.  438. 

pA'idence  of  adultery,  vol.  xi,  p.  194. 

Modification  of  decree  as  to  ali- 
mony, vol.  v.  p.  9;  vol.  vii,  p.  178; 
vol.  xi,  p.  292. 

Permission  to  divorced  spouse  to  re- 
marry, vol.  ix,  p.  464. 
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Validity  of  foreign  divorce,  vol.  v, 

p.  07* 
Custody  of  children,  vol.  vii,  p.  300. 
Dower  after,  vol.  x,  p.  14G. 

BOGS. 

Tax  on,  vol.  viii.  p.  24. 
Scienter  in  actions  for  injuries  by, 
vol.  xi,  p.  227. 

DOWER. 

Provisions  in  lieu  of.  vol.  xi,  p.  397. 
After  divorce,  vol.  x.  p.  140. 
Remedies  for  protection  of  inchoate, 
vol.  xi,  p.  148. 

ELECTION  OF  REMEDIES. 

Suit  for    fraud  after    suit  on    con- 
tract, vol.  iv,  p.  93. 

ELECTIONS. 

Acquisition  or  loss  of  voting  resi- 
dence by  students,  vol.  viii,  p.  148. 

ELECTRICITY. 

Remedies  for  refusal  to  supply,  vol. 
viii,  p.  199. 

EQUITY. 

Adequate  remedy  at  law  as  defense, 

vol.  viii,  p.  208. 
Relief   against  judgments   obtained 

by  fraud,  vol.  ii,  p.  382. 

EVIDENCE. 

Introduction  of  evidence  on  appeal, 

vol.  iv,  p.  127* 
Harmlessness  of  error  in  admitting 

or  excluding  evidence,  vol.  xi,  p. 

18. 
Hvpothetical   questions,   vol.   xi.   p. 

*37. 
Physical  exhibits  at  the  trial,  vol. 

iv,  p.  23. 
Waiver  of  privileged  communication 

to  attorney  or  physician,  vol.  vii, 

p.  343. 

Presumptions. 

Of  non  sui  juris,  vol.  xi,  p.  418. 
From  failure  to  present,  vol.  iii,  p. 

32 ;  vol.  x,  p.  385. 
Documentary. 

Book  entries,  vol.  ix,  p.  140. 
Books  of  account,  vol.  vii,  p.  470. 
Use  of  memoranda,  vol.  ii,  p.  302. 
Admission    in   answer   as   evidence, 

vol.  v,  p.  63. 
Comparison  of  handwriting,  vol.  x, 

p.  250. 
Particular  Facts. 

Adultery,  vol.  xi,  p.  194. 


Character  or  reputation,  of  com- 
plainant in  criminal  trials,  vol. 
xi.  p.  348. 

Death  in  civil  eases,  vol.  ix,  p.  392. 

Negligent  emis>ion  of  sparks  by 
locomotive,  vol.  ix,  p.  324. 

Pedigree,  vol.  ix,  p.  341. 

EXCEPTION. 

Necessity-  of.  to  erroneous  charge, 
vol.  iii,  p.  234. 

EXCISE. 

Liquor  tax  certificates  as  property, 

vol.  ix.  p.  452. 
Revocation  of  liquor-tax  certificate, 

vol.  vii,  p.  9;  vol.  x,  p.  9. 

EXECUTION. 

Lew  ou  choses  in  action,  vol.  iv,  p. 

345. 
"Actual  custody''  on  attachment  or 

execution,  vol.  vi,  p.  118. 
Waiver  of  exemption,  vol.  x,  p.  393. 
Exemption  of  pension  moneys  after 

death    of    pensioner,  vol.*  vii,  p. 

465. 

EXECUTORS   AND   ADMINIS- 
TRATORS. 

Personal  disqualifications,  vol.  ix, 
p.  472. 

Remedies  for  nonpayment  of  fun- 
eral expenses,  vol.  x,  p.  456. 

Propriety  of  expenditures  for  mon- 
uments, vol.  xi,  p.  427. 

Dispute  and  rejection  of  claims,  vol. 
ix.  p.  250. 

Reservation  of  disputed  claims  till 
judicial  settlement,  vol.'xi,  p.  318. 

Costs  against,  on  disputed  claims, 
vol.  vii,  p.  142. 

Counsel  fees  allowable  to,  vol.  y,  p. 
184. 

EXEMPTION. 

Of  pension  moneys  after  death  of 
pensioner,  vol.  vii.  p.  465. 

Waiver  of  exemption  from  execu- 
tion, vol.  x,  p.  393. 

FEES. 

Enforcement  of  payment  by  justice 
of  the  peace,  vol.  vii,  p.  132. 

FOREIGN  CORPORATIONS. 

Jurisdiction  of  nonresident,  vol.  iv, 
p.  243. 

Service  of  summons  on,  vol.  ii,  p. 
73;  vol.  ix.  p.  265. 

Taxation  of  foreign  corporation  do- 
ing business  in  this  state,  vol.  v, 
p.  206. 
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FORMER  ACTION  PENDING. 

Defense  of,  vol.  iii,  p.  215. 

FORMER  ADJUDICATION. 

Separate  actions  for  injuries  to  per- 
sou  and  property  from  the  same 
tort.  vol.  iv,  p.  212. 

FRAUD. 

Annulment  of  marriage  for.  vol.  i, 

p.  382:  vol.  x,  p.  473. 
Equitable  relief  against  judgments 

obtained  by,  vol.  ii,  p.  382. 
Following      proceeds    of      personal 

property  unlawfully  acquired,  vol. 

ii.  p.   10. 
Remedy  for,  after  suit  on  contract. 

vol.  iv,  p.  93. 

FRAUDS,  STATUTE  OF. 

Pleading,  vol.  iv,  p.  325. 

FUNERAL  EXPENSES. 

Remedies  for  nonpayment,  vol.  x,  p. 
450. 

GAS. 

Remedies  for  refusal  to  supply,  vol. 
viii.  p.  199. 

HALF-HOLIDAYS. 

Saturday  half  holiday,  vol.  vii,  p. 
222. 

HANDWRITING. 

Comparison  of,  vol.  x,  p.  250. 

HIGHWAYS. 

By  user,  vol.  xi.  p.  451). 
Maintenance  in    safe  condition    for 

bicyclists,  vol.  viii,  p.  116. 
Bicycle  sidepaths.  vol.  x,  p.  5. 
I'm"  by  automobiles,  vol.  x,  p.  97. 

HUSBAND  AND  WIFE. 

Tenancy  bv  the  entirety,  vol.   i.  p. 

130.  " 
Necessaries     for    which     wife    can 

pledge  husband's  credit,  vol.  xi, 

p.  85. 

IDENTIFICATION. 

Of  defendant  on  service  of  summons 
in  matrimonial  action,  vol.  vii,  p. 
45. 

IMPRISONMENT. 

Duration  of,  in  civil  action,  vol.  vii, 
p.  209. 

INCOMPETENT  PERSONS. 

What  mental  infirmities  warrant 
finding  of  incompetency,  vol.  ix, 
p.  278.' 


Selection  of  committee  for,  vol.  ix, 

p.  448. 
Voidability  of  contracts  of,  vol.  xi, 

p.  433.  " 

INDICTMENT. 

Motions  to  set  aside,  vol.  viii,  p.  36. 

INFANTS. 

Presumption  of  non  sui  juris,  vol. 
xi,  p.  418. 

INJUNCTION. 

Damages  chargeable  to  preliminary 
injunction,  vol.  viii,  p.  461. 

INSURANCE. 

Fire,  actions  on  Lloyd's  policies, 
vol.  iv,  j).  367. 

INTERPLEADER. 

By  order,  vol.  ii,  p.  226. 

JOINDER  OF  ACTIONS. 

Vol.  iv,  p.  205. 

JUDGMENT. 

By  default,  opening,  vol.  vi,  p.  31. 

On  the  merits  upon  nonsuit  or  dis- 
missal of  complaint,  vol.  ii,  p. 
249;  vol.  xi,  p.  103. 

Equitable  relief  against  judgment 
obtained  by  fraud,  vol.  ii,  p.  382. 

Modification  of  decree  as  to  ali- 
mony, vol.  v,  p.  9;  vol.  vii,  p. 
178;  vol.  xi,  p.  299. 

Validity  of  foreign  divorce,  vol.  v, 
p.  97* 

Action  on.  vol.  vi,  p.  196. 

Attorney's  authority  after  judg- 
ment, vol.  vi,  p.  406. 

Remedies  for  unauthorized  appear- 
ance of  attorney,  vol.  viii,  p.  315. 

At  trial  on  pleadings,  vol.  vii,  p.  95. 

JUDICIAL  SALE. 

Of  real  property,  vol.  viii,  p.  357. 

JURISDICTION. 

Of  inferior  courts  under  Constitu- 
tion of  1894,  vol.  vi,  p.  400. 

Loss  of,  by  adjournment  in  justice's 
court,  vol.  x.  p.  78. 

Of  nonresidents,  vol.  iv,  p.  243. 

Of  subject-matter,  vol.  vii,  p.  48. 

JURY. 

Com m uniea t ions  between  judge  and 
jury  after  retirement  of  jury, 
vol."i,  p.  3;  vol.  vii,  p.  481. 

Coercion  by  court,  vol.  x,  p.  88. 

Use  of  affidavits  of  jurors  on  mo- 
tion as  to  verdict,  vol.  vi,  p.  212. 

Trial  of  special  issues  by  jury  in 
equitable  actions,  vol.  vi,  p.  258. 

Withdrawal  of  juror,  vol.  xi,  p.  78. 
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JUSTICE  OF  THE  PEACE. 

Deputation  to  serve  summons,  vol. 
vii,  p.  314. 

Verified  pleading*,  vol.  x,  p.  326. 

Loss  of  jurisdiction  by  adjourn- 
ment, vol.  x.  p.  78. 

Collection  of  fees.  vol.  vii,  p.  132. 

Pleadings  in  action  removed  by  plea 
of  title,  vol.  vii,  p.  363. 

LANDLORD  AND  TENANT. 

Summary  proceedings  by  assignee?, 
leasees  anVl  grantees  of  le«<or,  vol. 
ii.  p.  145. 

Constructive  eviction,  vol.  iii,  p.  75: 
vol.  viii.  p.  418. 

Duty  of  tenant  to  surrender  posses- 
sion, vol.  v,  p.   137. 

Acceptance  of  surrender  of  tenancy, 
vol.  xi,  p.  475. 

Recovery  of  rent  after  removal  of 
tenant  by  .summary  proceedings, 
vol.  vi,  p*.  228:  vol.*  vii,  p.  1(51. 

LIBEL  AND  SLANDER. 

Privilege  of  attorney,  vol.  x,  p.  68. 

LIEN. 

Of  bailee.'*,  vol.  x,  p.  130. 

Of  attornevs  on  alimony,  vol.  vii,  p. 
257. 

Of  attornevs  on  trust  propertv,  vol. 
x.  p.  1. 

Of  attorney  in  surrogate's  court, 
vol.  vii,  105. 

Enforcement  of  attorney's,  vol.  viii, 
p.  74. 

Enforcement  of  attorney's  jn  surro- 
gate's court,  vol.  x,  p.  32. 

LIMITATIONS. 

Suspension  of  statute  by  absence 
from  state,  vol.  i,  p.  212. 

Supplementary  proceedings,  vol.  i, 
p.  24. 

LIQUOR-TAX  CERTIFICATE. 

As  property,  vol.  ix,  p.  452. 
Revocation  of,  vol.  vii,  p.  9;  vol.  x, 
p.  9. 

LIS  PENDENS. 

In  what  actions,  vol.  ix,  p.  78. 

MARRIAGE. 

Annulment  for  fraud,  vol.  i,  p.  382; 
vol.  x.  p.  473. 

Permission  to  divorced  spouse  to  re- 
marry, vol.  ix,  p.  4(54. 

MASTER  AND  SERVANT. 

•Servant V  remedy  for  wrongful  dis- 
charge, vol.  i,  p.  275. 


Damages  for  wrongful  discharge,, 
vol.  xi,  p.  135. 

Term  of  employment  under  coil- 
tract,  vol.  ii,  p.  390. 

Statutory  provisions  for  the  protec- 
tion and  enforcement  of  claims 
for  wages,  etc.,  vol.  iii,  p.  7. 

MATRIMONIAL  ACTION. 

Identification  <if  defendant  on  serv- 
ice of  summons,  vol.  vii,  p.  45. 

Physical  examination  of  parties, 
vol.  ix,  p.  43S. 

MECHANIC'S  LIEN. 

Consent  of  owner,  vol.  vii.  p.  406. 

MILEAGE  BOOKS. 

Vol.  viii,  p.  170. 

MORTGAGE. 

Assumption  by  grantee,  vol.  vi,  p^ 
84. 

Title  acquired  by  assignee  of  mort- 
gage, vol.  v,  p.  303. 

Right  to  receiver  on  foreclosure,  vol. 
viii,  p.  110. 

MOTIONS  AND  ORDERS. 

Reference  of  issues  arising  on  mo- 
tions, vol.  iv,  p.  140. 

Recital  in  order  of  papers  used  on 
motion,  vol.  vii,  p.  377. 

Renewal  of  motion,  vol.  iv,  p.  35. 

Motions  to  set  aside  indictments, 
vol.  viii,  p.  36. 

MUNICIPAL  CORPORATIONS. 

Liability  for  tortious  acts  of  ofti- 
cers,  agents,  et<\,  vol.  i,  p.  366. 

Notice  of  claims  against,  vol.  v,  p. 
306. 

NAMES. 

Statutes  regulating  business  names, 

vol.  i,  p.  376. 
Right  to  use  firm  name,  vol.  xi,  p.  1, 

NEGLIGENCE. 

Of  attorneys,  vol.  vii,  p.  381. 

Separate  actions  for  injuries  to  per- 
son and  property,  vol.  iv,  p.  212. 

Proximate  cause  of  death  by  wrong- 
ful act,  vol.  ii,  p.  404. 

Damages  recoverable  for  death  by, 
vol.  xi,  p.  50. 

Private  action  for  official  negli- 
gence, vol.  xi,  p.  210. 

Trespass  by  blasting,  vol.  iii,  p.  328. 

Evidence  of  negligent  emission  of 
sparks  by  locomotive,  vol.  ix.  p. 
324. 

Necessity  or  propriety  of  pleading 
contributory,  vol.  viii,  p.  382. 
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HEW  TRIAL. 

For  perjury  of  witnesses,  vol.  vii, 

p.  193. 
Imposition   of   terms,  vol.   viii,   p. 

389. 

If.  Y.  MUNICIPAL  COURT. 

Jurisdiction  of  inferior  courts  under 
constitution  of  1894,  vol.  vi,  p. 
400. 

NOTICE. 

Of  judicial  sale,  vol.  viii,  p.  357. 

NOTICE  OF  PENDENCY. 

In  what  actions,  vol.  ix,  p.  78. 

OFFICERS. 

Private  action  for  damages  from 
neglect  of  official  dutv,  vol.  xi,  p. 
216. 

PARENT  AND  CHILD. 

Adoption,  vol.  vii,  p.  33. 
Parent's    liability    for    support    of 
minor  children,  vol.  i,  p.  296. 

PARTIES. 

Substitution  of  representative  of  de- 
ceased party,  vol.  ix.  p.  302. 

Substitution  of  sheriff's  indemni- 
tors, vol.  iv,  p.  62. 

Actions  on  Llovd's  policies,  vol.  iy, 
p.  367. 

Bringing  in  new  defendants,  vol.  i, 
p.  217. 

Designation  in  summons;  amend- 
ment, vol.  i,  p.  34. 

PARTITION. 

Costs  in,  vol.  vii,  p.  73. 

PARTNERSHIP. 

Statutes  regulating  business  names, 

vol.  i,  p.  376. 
Right  to  use  firm  name,  vol.  xi,  p.  1. 

PARTY  WALLS. 

Use  of,  vol.  xi,  p.  467. 

PEDIGREE. 

Evidence  of,  vol.  ix,  p.  341. 

PENSION. 

Exemption  after  death  of  pensioner, 
vol.  vii,  p.  465. 

•■"SRJURY. 

As  contempt,  vol.  vii,  p.  216. 
As  ground  for  new  trial,  vol.  vii,  p. 
193. 

HYSICIAN. 

Registry  as  prerequisite  to  compen- 
sation, vol.  viii,  p.  190. 

Waiver  of  privileged  communica- 
tion, vol.  vii,  p.  343. 


PICKETING. 

By  trades- unions,  vol.  ix,  p.  1. 

PLEADING. 

Designation  of  venue,  vol.  xi.  p.  313. 

In  action  removed  from  justice's 
court  by  pica  of  title,  vol.  vii,  p. 
363. 

Effect  of  amendment  on  progress  of 
case,  vol.  viii,  p.  101. 

Terms  on  amendment  of,  vol.  vii.  p.  . 
82. 

Judgment  at  trial  on,  vol.  vii,  p.  95. 

Sham  pleadings,  vol.  ix,  p.  166. 
Complaint. 

Residence  of  parties  in  action  in  in- 
ferior courts,  vol.  viii,  p.  372. 

Examination  to  frame  complaint, 
vol.  i,  p.  181;  vol.  vii,  p.  154. 

Pleading  compliance  with  condi- 
tions precedent,  vol.  x,  p.  420^^ 

Joinder  of  causes  of  *w*i'*r.  "growing 
out  of  the  same  transaction,  vol. 
iii,  p.  304 

Demand  for  relief,  vol.  ii,  p.  278; 
vol.  xi,  p.  160. 

Setting  up  new  cause  of  action  by 
supplemental,  vol.  viii.  p.  264. 

Availability    of    objection    to    com- 
plaint as  not  stating  cause  of  ac- 
tion, vol.  x,  p.  270. 
Answer. 

Denials  as  defenses,  vol.  viii.  p.  453. 

Statute  of  frauds,  vol.  iv,  p.  325. 

Negatives  pregnant,  ^ol.  vii.  p.  488. 

Counterclaim  arising  out  of  identi- 
cal facts  as  claim,  vol.  i\,  p.  242. 

Adequate  remedv  at  law,  vol.  viii, 
p.  208. 

Contributory'  negligence,  vol.  viii,  p. 
382. 

Admissions   in,  as   evidence,  vol.  v, 
p.  63. 
Reply. 

When  ordered,  vol.  vii.  p.  286. 
Verification. 

Verified  pleadings  in  justice's  court, 
vol.  x,  p.  326. 

Of  pleading  of  corporation  by  at- 
torney, vol.  vii,  p.  373. 

PLEDGE. 

Duty  of  pledgee  to  defend  title  and 
possession,  vol.  ii,  p.   110. 

POLICE  POWER. 

Modern  doctrine,  vol.  i.  p.  254. 

PRACTICAL  LOCATION. 

Vol.  viii.  p.  162. 

PREFERENCE. 

On  the  calendar,  vol.  r.-,  p.  233; 
vol.  viii,  p.  483. 


l'.l 
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PRINCIPAL  AND  AGENT. 

Municipal  liability  for  tortious  act* 
of  otlioer>»,  agents,  etc.,  vol.  i,  p. 
300. 

PROTEST. 

Sei -vid'  of  notice  of.  vol.  vii,  p.  100. 

PROVOCATION. 

As  clef  on  ho  to  action  for  assault,  vol. 
xi,  p.  320. 

RAILROADS. 

Mileage  hooks,  vol.  viii.  p.  170. 
Street  mil  war  transfer  tickets,  vol. 

x,  p.  402. 
Evidence   of   negligent  emission   of 

sparks  hv  locomotive,  vol.  ix,  p. 

324. 


—  ■■      i     Tiftlj_nmi  ■  I 

Tenancy  in*  the  entirety,  vol.  i,  p. 

130.  * 
Marketahleness  of    individual    title 

of  trustee  on  purchase  of  lands  of 

beneficiary,  vol.  viii,  p.  435. 
Grants   of   land    under   water,  vol. 

viii.  p.  124. 
Effect  of  projecting  or  encroaching 
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FISK  et  al.  v.  FISK,  CLARK  &  FLAGG  et  al. 

[37  Misc.  787;  110  St.  Rep.  482;  76  Supp.  482.] 

{Supreme  Court,  Special  Term,  New  York  County.    April,  1902.) 

.  Death  of  Partners — Use  of  Firm  Name. 
Where  all  the  partners  entitled  to  use  the  firm  name  die  or  retire  with- 
out assigning  the  right  to  use  the  firm  name,  such  right  dies  and  does 
not  pass  to  the  personal  representatives  of  the  last  survivor. 
.  Same — Injunction. 

The  personal  representatives  of  the  last  survivor  of  a  firm  are  not  enti- 
tled to  an  injunction  to  prevent  the  use  of  the  firm  name  as  a  desig- 

Note. — Right  to  Use  Firm  Name. 

a.  Statute. — 1. 

b.  Right  under  statute. — 3. 

c.  As  bettceen  surviving  partners  and  personal  representatives  of 

deceased  partner. — 6. 

d.  When  provision  respecting  in  articles  of  copartnership. — 8. 

e.  When  agreement  or  transfer  upon  dissolution. — 9. 


a.  Statute. 


The  use  of  a  partnership  or  a  business  name  may  be  continued  in  either 
of  the  following  cases: 

Where  the  business  of  any  firm  or  partnership  in  this  state,  having  busi- 
ness relations  with  foreign  countries  or  which  has  transacted  business  in 
this  state  for  not  less  than  three  years,  continues  to  be  conducted  by  some 
or  any  of  the  partners,  their  assignees  or  appointees. 

Sec.  20,  Subd.  1,  Partnership  Law  (L.  1897,  Ch.  420-Ch.  51  Gen.  Laws.) 

Where  a  majority  of  the  members,  general  or  special,  of  a  general  or  lim- 
ited partnership  formed  under  the  laws  of  this  state,  or  of  the  stockholders 
of  any  corporation,  domestic  or  foreign,  which  may  theretofore  have  car- 
JXI.  N.  Y.  A,  C.  1 
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nation  for  a  corporation  about  to  engage  in  a  similar  business,  where 
there  would  be  no  competition  by  the  corporation  with  the  settlement 
*  of  the  estate  of  the  last  survivor. 

Action  by  Almira  G.  Fisk  and  others,  administrators,  against 
Fisk,  Clark  &  Flagg  and  others.  Motion  for  an  injunction^ 
Denied. 

Fisk,  Fish,  Clark  &  Flagg  and  George  Wilcox,  for  plaintiffs^ 

Mortimer  Kennedy  Flagg,  for  defendants. 

Scott,  J.  In  the  year  1867  Henry  G.  Fisk,  Thomas  R 
Clark,  and  Thomas  J.  Flagg  formed  a  copartnership  under  the 
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ried  on  its  business  within  this  state,  and  where  said  general  or  limited 
partnership  or  corporation  has  discontinued  or  shall  be  about  to  discon- 
tinue its  business  within  the  state,  and  where  a  majority  of  the  partners, 
general  or  special,  in  either  of  such  last  mentioned  copartnerships  or  of  the 
survivors  thereof  shall  be  members  of  the  new  limited  copartnership  or 
where  a  majority  of  the  members  of  such  copartnership  theretofore  exist- 
ing or  of  the  surviving  members  thereof  or  of  the  stockholders  of  such  cor- 
poration shall  consent  in  writing  to  the  use  of  such  firm  or  corporate  name 
by  the  new  limited  partnership. 

Sec.  20,  Subd.  2,  Partnership  Law.  (L.  1897,  Ch.  420-Ch.  51  Gen  Laws.) 
Whenever  a  partnership  or  business  name  continues  to  be  used  as  pro- 
vided by  the  last  preceding  section,  the  person  or  persons  using  such  name 
shall  sign  and  acknowledge  a  certificate,  declaring  the  person  or  persons 
intending  to  deal  under  such  name,  with  their  respective  places  of  resi- 
dence, and  file  the  same  in  the  clerk's  office  of  the  county  where  the  principal 
place  of  business  is  located,  and  cause  a  copy  of  such  certificate  to  be  pub- 
lished once  in  each  week  for  four  consecutive  weeks  in  a  newspaper  of  the 
city  or  town  in  which  such  principal  place  of  business  is  located,  or  if  none 
be  published  in  such  city  or  town,  in  the  newspaper  nearest  thereto.  A 
county  clerk  with  whom  any  such  certificate  is  filed,  shall  keep  a  book  in. 
which  all  such  certificates  shall  be  recorded,  with  their  date  of  record,  ami 
also  a  register  in  which  shall  be  entered  in  alphabetical  order  the  name  of 
every  such  partnership  and  of  the  partners  thereof,  and  every  such  business- 
name  of  a  deceased  person  and  the  names  of  the  persons  filing  certificates 
therefor.     The  clerk  is  entitled  to  a  fee  of  one  dollar  for  filing  and  record- 
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name  or  style  of  Fisk,  Clark  &  Flagg,  for  the  purpose  of  manu- 
facturing and  selling  gloves,  neckwear,  and  other  articles  of 
men's  attire.  They  carried  on  business  until  the  year  189 1, 
during  which  time  the  firm  name  became  well  known  in  the 
trade  in  which  they  were  engaged.  In  1891  Clark  retired  from 
the  firm,  and  Fisk  and  Flagg  continued  the  business  under  the 
original  firm  name.  In  July,  1900,  Flagg  died,  and  Fisk,  hav- 
ing made  some  arrangement  with  Flagg's  personal  representa- 
tives which  obviated  the  necessity  of  winding  up  the  business,, 
and  having  made  and  filed  the  certificate  required  by  statute,. 
continued  the  business  under  the  original  firm  name.  Fiskr 
the  sole  surviving  member  of  the  original  firm,  and  the  only 
person  carrying  on  business  under  the  name  or  style  of  Fisk,. 
Clark  &  Flagg,  died  in  March,  1902,  intestate.     He  had  never 

Right  to  Use  Firm  Name, — continued. 

ing  such  certificate  and  entering  such  names,  and  to  an  additional  fee  of 
ten  cents  for  every  name  of  a  partner  beyond  two,  and  to  a  fee  of  fifty  cents 
for  a  certified  copy  of  such  certificate. 

Sec.  21,  Partnership  Law.     (L.  1897,  Ch.  420-Ch.  51  Gen  Laws.)  ' 

A  person  who  transacts  business,  using  the  name,  as  partner,  of  one  not 
interested  with  him,  as  partner,  or  using  the  designation  "and  Company," 
or  "&  Co.,"  when  no  actual  partner  or  partners  are  represented  thereby,  is 
guilty  of  a  misdemeanor.  But  this  section  does  not  apply  to  any  case, 
where  it  is  specially  prescribed  by  statute  that  a  partnership  name  may  be 
continued  in  use  by  a  successor,  survivor,  or  other  person. 

Sec.  363,  Penal  Code. 

No  person  shall  hereafter  transact  business  in  the  name  of  a  partner  not 
interested  in  his  firm,  and  when  the  designation  "and  Company,"  or  "&  Co." 
is  used,  it  shall  represent  an  actual  partner  or  partners;  but  a  violation  of 
this  section  shall  not  be  a  defense  in  an  action  or  proceeding  brought  by  an 
assignee  for  the  benefit  of  creditors  or  by  a  receiver  of  the  property  of  or 
by  an  executor  or  administrator  of  a  person  who  has  violated  the  same. 

L.  1833,  c.  281,  Sec.  1,  as  am'd  L.  1886,  c.  262. 

b.  Right  under  statute. 

The  statute  forbidding  the  continued  use  under  certain  circumstances  of 
a  firm  name  being  penal    in  its  nature  must  be  strictly  construed,  and  a 
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assigned  to  any  one  the  right  to  use  the  said  firm  name,  nor  had 
he  ever  appointed  any  person,  a  copartner  or  otherwise,  as* the 
one  to  continue  the  use  of  that  name.  The  plaintiffs,  as  his  ad- 
ministrators, are  engaged  in  winding  up  his  estate.  Immedi- 
ately after  the  death  of  Fisk,  the  individaul  defendants  pro- 
ceeded to  organize  a  corporation  under  the  corporate  name  of 
Fisk,  Clark  &  Flagg,  for  the  declared  purpose  of  carrying  on  a 
similar  business  to  that  formerly  carried  on  by  the  copartner- 
ship of  the  same  title.  None  of  the  defendants  had  been  in  any 
way  connected  with  the  business  of  the  copartnership  except 
that  one  of  them  was  a  son  of  the  Flagg  who  had  formerly  been 
a  member  of  the  'firm.  The  corporation  thereupon  issued  a 
printed  circular  addressed  to  the  customers  of  the  late  firm  of 
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case  must  be  fairly  brought  within  its  terms  before  it  can  be  held  applica- 
ble thereto. 

Wood  v.  Erie  Railway  Co.  72  N.  Y.  196. 

Zimmerman  v.  Erhard,  83  N.  Y.  74. 

Gay  v.  Seibold,  97  N.  Y.  472. 

The  object  of  the  statute  in  question  was  to  provide  against  fraud  and 
imposition  which  might  be  practiced  upon  innocent  parties  who  dealt  with 
persons  who  transacted  business  in  the  name  of  a  party  whose  interest  had 
ceased,  or  who  never  had  any  interest  in  the  same.  Beyond  this  the  stat- 
ute is  clearly  inapplicable. 

Wood  v.  Erie  Railway  Co.,  72  N.  Y.  196. 

Gay  v.  Seibold,  97  N.  Y.  472. 

Thus,  the  statute  in  question  is  not  violated  by  the  fact  that  in  a  bond 
given  to  a  partnership  the  latter  is  designated  by  the  term  "Gay  Broth- 
ers &  Co.,"  although  the  words  "&  Co."  represented  no  actual  partner, 
where  such  bond  was  given  to  secure  a  credit  given  by  the  firm,  the  names 
of  the  actual  partners  were  stated,  also  that  they  alone  constituted  the 
firm,  and  this  was  known  to  the  obligors. 

Gay  v.  Seibold,  97  N.  Y.  472. 

So  such  statute  has  no  application  until  the  partnership  has  been  dis- 
solved as  to  third  persons  as  well  as  between  the  partners  themselves,  and 
in  the  absence  of  any  evidence  upon  the  subject,  it  cannot  be  presumed  that 
the  public  notice  required  to  dissolve  the  firm  as  to  persons  having  knowl- 
edge of  its  existence  was  duly  given. 

Wood  v.  Erie  Railway  Co.,  9  Hun,  648. 
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Fisk,  Clark  &  Flagg,  stating  that  the  purpose  of  its  incorpora- 
tion was  to  acquire  by  purchase  the  good  will,  patents,  trade- 
marks, copyrights,  stock  in  trade,  and  fixtures  of  the  late  copart- 
nership. The  usual  promises  were  made  as  to  the  maintenance 
of  the  standard  of  excellence  achieved  by  the  late  firm,  and  the 
patronage  of  the  addressees  of  the  circular  was  solicited.  It  does 
not  appear  that  the  corporation  has  as  yet  engaged  in  business, 
and  it  is  most  positively  stated  in  its  behalf  that  whether  or  not 
it  will  undertake  to  actively  engage  in  business  depends  upon 
its  success  in  acquiring  the  good  will  and  stock  in  trade  of  the 
former  firm.  It  appears  that  the  corporation  has  made  over- 
tures to  the  plaintiffs  looking  to  such  a  purchase,  to  which,  how- 
ever, no  response  seems  to  have  been  made,  and  there  is  some 
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The  effect  of  L.  1854,  Ch.  400,  permitting  surviving  partners  of  firms  to 
continue,  under  certain  circumstances,  the  use  of  a  copartnership  name 
and  the  subsequent  statutes  continuing  that  right  is  not  to  confer  any  new 
rights,  as  between  partners,  and  simply  modifies  pro  tanto  the  penal  provi- 
sions of  L.  1833,  Ch.  281,  which  absolutely  prohibited  the  continued  use  of 
a  firm  name,  where  the  latter  was  made  up  of  the  name  of  a  person  no 
longer  an  actual  partner. 

Blake  v.  Barnes,  66  Hun,  406;  12  Supp.  60. 

The  mere  fact  that  a  partnership  has  business  relations  with  foreign 
countries,  or  has,  for  a  period  of  five  years  or  upwards,  carried  on  business 
in  this  State,  under  the  name  which  is  continued,  will  not  justify  the  use 
of  such  name,  but  the  requirement  of  the  statute  in  respect  to  filing  and 
publishing  a  certificate,  must  also  be  complied  with. 

Lunt  v.  Lunt,  8  Abb.  N.  C.  76. 

Under  L.  1833,  Ch.  281,  which  prohibited  any  person  from  transacting 
business  in  the  name  of  a  partner  not  interested  in  his  firm,  it  was  held 
that  the  executors  of  a  deceased  partner  could  not  lawfully  carry  on  the 
partnership  business  with  the  surviving  partner,  under  the  old  firm  name, 
of  which  the  name  of  the  deceased  partner  formed  a  part,  and  this  not- 
withstanding the  fact  that  such  deceased  partner's  will  directed  the  carry- 
ing on  of  the  business  in  that  manner. 

Lane  v.  Arnold,  11  Daly,  293;  13  Abb.  N.  C.  73. 

And  where  articles  of  copartnership  provided  that  if  the  senior  partner 
died  his  interest  should  be  continued  by  his  personal  representatives,  the 
court  held  that  the  use  of  the  old  firm  name  by  the  personal  representatives 
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evidence  in  the  papers  tending  to  show  that  the  plaintiffs  cher- 
ish the  purpose  of  continuing  the  business  themselves.  While 
it  is  alleged  generally  in  the  moving  papers  that,  owing  to  the 
identity  in  name  of  the  new  corporation  with  the  old  firm,  con- 
fusion has  arisen  as  to  the  delivery  of  mail  matter,  it  does  not 
appear  that  there  has  been  any  serious  interference  with  mail 
intended  for  the  plaintiffs,  and  the  defendant  corporation  has 
taken  steps,  by  means  of  a  notification  to  the  postmaster,  to  min- 
imize such  confusion. 

It  is  quite  clear  that  down  to  the  date  of  his  death  Henry  G. 

Right  to  Use  Firm  Name, — continued. 

of  such  deceased  partner,  who  conducted  the  business  with  the  surviving 
partners  under  agreement,  constituted  a  violation  of  L.  1833,  Ch.  281. 

Woarms  v.  Bauer,  26  St.  Rep.  936;  7  Supp.  323;  Aff'd  16  Daly  333;  32 
St.  Rep.  331;  11  Supp.  59. 

Under  the  provisions  of  L.  1880,  Ch.  561,  which  authorized,  under  cer- 
tain circumstances,  the  continued  use  of  the  business  name  of  a  decedent,  it 
was  held  that  the  successors  in  business  of  a  deceased  person  might,  with 
the  permission  of  his  legal  representatives,  use  his  name  with  the  addition 
of  "&  Co."  as  their  copartnership  name. 

Arnstaedt  v.  Blumenfeld,  13  Daly,  354;  23  Week.  Dig.  31. 

The  statute  providing  that,  except  in  certain  cases,  a  person  shall  not 
transact  business  in  the  name  of  a  partner  not  interested  in  the  business, 
and  which  requires  that  where  "&  Co."  is  used  it  shall  represent  an  actual 
partner,  has  no  application  to  the  use  of  a  firm  name  composed  in  part  of 
"&  Co."  where  the  latter  is  represented  by  an  actual  partner,  who,  how- 
ever, is  under  a  disability  to  contract  at  the  time. 

Zimmerman  v.  Erhard,  83  N.  Y.  74. 

The  fact  that  a  firm  was  organized  and  conducts  its  principal  business 
in  another  state  does  not  give  it  the  right  to  transact  business  in  this  state 
under  a  fictitious  firm  name. 

Ellison  v.  Smoller,  1  City  Ct.  R.  484. 

c.  As  between  surviving  partners  and  personal  representatives  of  deceased 

partner. 

The  personal  representatives  of  a  deceased  partner  cannot  claim  the  right 
to  use  the  firm  name,  as  that  right  belongs  to  the  surviving  partners. 
Kirkman  v.  Kirkman,  20  Misc.  211;  79  St.  Rep.  373;  45  Supp.  373. 
Blake  v.  Barnes,  66  Hun,  406;  12  Supp.  69. 
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ITisk  possessed  the  sole  and  exclusive  right  to  use  the  name  of 
Fisk,  Clark  &  Flagg,  as  a  business  name.  The  plaintiffs  insist 
that  that  right  was  a  part  of  his  estate,  which  descended  to  them 
as  his  administrators  as  a  part  of  the  assets  of  his  estate,  and 
that  they  can  sell  the  right  to  the  use  of  the  firm  name  as  an  ad- 
junct or  part  of  the  good  will  of  the  business.  The  statute  law 
and  the  trend  of  judicial  decisions  seem  to  make  against  this 
•contention.  That  the  good  will  of  the  business  is  an  asset  of  the 
estate  is  not  to  be  questioned ;  but  it  seems  to  be  well  settled  that 
the  right  to  use  the  firm  name  does  not  go  with  the  good  will. 

Right  to  Use  Firm  Name, — continued. 

Campbell  v.  Campbell,  40  St.  Rep.  817;  16  Supp.  165. 

Mason  v.  Dawson,  15  Misc.  595;  72  St.  Rep.  123;  37  Supp.  00. 

This  rule  is  based  upon  the  doctrine  that  the  firm  name  is  not  strictly 
-a  part  of  the  good  will  in  which  the  personal  representatives  of  a  deceased 
partner  are  entitled  to  share  with  the  surviving  partners. 

Blake  v.  Barnes,  66  Hun,  406;  12  Supp.  69. 

Campbell  v.  Campbell,  40  St.  Rep.  817;  16  Supp.  165. 

The  above  rule,  however,  is  not  applicable  where  the  articles  of  copart- 
nership expressly  provide  that  upon  -dissolution  of  the  firm  others  than 
the  surviving  members  may  use  the  firm  name. 

Blake  v.  Barnes,  66  Hun,  406;  12  Supp.  69. 

But  the  fact  that  the  articles  of  copartnership  provide  that  in  the  event 
•of  the  death  of  either  of  the  partners  the  business  shall  be  closed  by  the 
surviving  partners  as  soon  as  possible,  and  within  a  specified  time,  does  not 
affect  the  right  of  the  surviving  partners  to  continue  the  use  of  the  firm 
name. 

Mason  v.  Dawson,  15  Misc.  595;  72  St.  Rep.  123;  37  Supp.  90. 

So  the  fact  that  the  surviving  partners  have  sold  and  transferred  the 
.good  will  of  the  copartnership  does  not  prevent  their  subsequent  use  of  the 
iirm  name. 

Mason  v.  Dawson,  15  Misc.  595;  72  St.  Rep.  123;  37  Supp.  90. 

Under  articles  of  copartnership  providing  that  on  the  death  of  a  partner 
the  surviving  members  should  have  the  right  to  continue  the  business,  by 
making  payments,  at  a  specified  rate,  for  the  "plates,  engravings,  publish- 
ing, patent  and  copyrights,  good  will  etc.,"  the  surviving  partners  acquire 
the  right  to  continue  the  business  under  the  firm  name,  as  such  firm  name 
must  be  regarded  as  a  part  of  the  "'good  will"  referred  to  therein. 

Blake  v.  Barnes,  66  Hun,  406;  12  Supp.  69. 
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The  question  has  not  infrequently  arisen  between  the  represent- 
atives of  a  deceased  partner  and  the  survivors  of  the  copartner- 
ship, and  the  rule  appears  to  be  well  established  in  such  cases 
that,  while  the  good  will  is  property  in  which  the  representatives 
of  a  deceased  partner  are  entitled  to  participate,  the  right  to  use 
the  firm  name  belongs  to  the  surviving  partners.  Dougherty  v. 
Van  Nostrand,  Hoff.  Ch.  68 ;  Kirkman  v.  Kirkman,  20  Misc. 
211;  79  St.  Rep.  373;  45  Supp.  373;  Mason  v.  Dawson,  15 
Misc.  595;  72  St  Eep.  123;  37  Supp.  90;  Blake  v.  Barnes 
(Sup.)  66  Hun,  406;  12  Supp.  69.     As  was  pointed  out  in  the- 
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In  the  case  last  cited,  the  court  held  that  even  if  such  agreement  in  ref- 
erence to  the  continuation  of  the  business  by  the  surviving  partners  had  not 
existed  the  latter  would  have  been  entitled  to  the  sole  right  to  use  the  firm, 
name. 

d.  When  provision  respecting  in  articles  of  copartnership. 

Where  articles  of  copartnership,  after  providing  that  at  the  expiration  of 
the  term  of  the  partnership  a  designated  membeT  thereof  should  have  the 
option  of  purchasing  the  interest  of  the  other  partners  and  the  good  will  of 
the  business,  also  provided  that  the  term  "good  will"  should  not  be  so  con- 
strued as  to  prohibit  the  parties  thereto  from  going  into  a  new  business  or 
partnership  after  the  dissolution  of  the  partnership  thereby  formed,  but 
that  none  of  the  parties  to  such  agreement  should  use  the  firm  name  adopted 
therein  without  the  consent  of  the  others,  the  partner  named,  upon  avail- 
ing himself  of  such  option  and  buying  out  the  interest  of  his  copartners 
and  associating  his  sons  with  himself  in  business,  may,  in  carrying  on  such, 
business,  use  the  name  of  the  new  firm  as  successor  to  the  old. 

Brown  v.  Dennison,  15  App.  Div.  525;  78  St.  Rep.  535;  44  Supp.  535. 

Where  a  surviving  partner  has,  after  the  death  of  his  copartner,  con- 
ducted the  business  for  a  short  time  under  an  agreement  with  the  latter's 
executors,  and  then  bought  all  of  the  stock  of  the  firm,  and  continued  the 
business  under  the  old  name,  with  the  acquiescence  of  the  executors  and 
the  son  of  the  deceased  partner,  for  a  priod  of  four  years,  during  which 
time  such  son  was  in  his  employment,  the  latter  is  not  entitled  to  an  in- 
junction restraining  the  surviving  partner  from  using  the  firm  name,  al- 
though he  is  a  legatee  under  his  father's  will  of  the  latter's  interest  in  the 
good  will  of  the  business  and  in  the  firm  name  and  trade-marks  belonging 
to  the  firm   (in  case  the  son  wished  to  continue  the  business)  and  under 
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two  cases  last  above  cited,  the  right  to  continue  the  use  of  a  firm 
name  after  the  death  of  a  partner  is,  in  this  state,  purely  a  mat- 
ter of  statutory  permission.  The  general  rule  is  that  a  firm 
name  cannot  be  so  continued  if  it  includes  the  name  of  the  de- 
ceased partner.  In  order  to  justify  the  continued  use  of  the 
name,  the  case  must  be  shown  to  fall  within  one  of  the  exceptions 
prescribed  by  statute,  which  are  now  contained  in  section  20  of 
the  partnership  law  (Laws  1897),  c.  420;  Gen.  Laws,  c.  51). 
Subdivision  1  of  that  section  authorizes  the  continued  use  of  the 
name   "where  the  business     *     *     *     continues  to  be  con- 
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the  articles  of  copartnership  such  surviving  partner  agreed  that  if  the  co- 
partnership should  be  dissolved  he  would  retire  from  the  firm,  and  his  co- 
partner should  have  the  sole  and  exclusive  right,  either  alone  or  in  con- 
junction with  other  partners,  to  continue  the  business  at  the  place  where 
the  same,  at  the  time  of  such  dissolution,  should  be  carried  on,  and  to  the 
exclusive  use  of  said  firm  name  and  of  its  trade-marks,  and  to  the  good 
will  of  the  business,  and  that  such  surviving  partner  should  not  be  entitled 
to  receive  or  be  credited  with  anything  therefor. 

DeGrauw  v.  Schmid,  38  App.  Div.  189;  90  St.  Rep.  593;  56  Supp.  593. 

e.  When  agreement  or  transfer  upon  dissolution. 

A  partner  may,  upon  the  dissolution  of  the  copartnership  acquire  the 
right  by  agreement  with  the  other  partners  to  the  exclusive  use  of  the  firm 
name. 

Rosenheim  v.  Rosenfield,  37  St.  Rep.  550;  13  Supp.  720. 

Howland  v.  Roosevelt,  5  Supp.  75. 

And  a  partner  to  whom  the  dissolution  agreement  gave  the  exclusive 
right  to  use  the  firm  name  may  maintain  an  action  to  restrain  his  former 
partner  from  using  the  same  in  a  business  subsequently  established  by  the 
latter. 

Rosenheim  v.  Rosenfield,  37  St.  Rep.  550;  13  Supp.  720. 

Upon  the  dissolution  of  a  firm  by  the  retirement  of  one  of  its  members, 
the  fact  that  certain  persons  have  acquired,  by  agreement  with  such  retir- 
ing partner,  the  right  to  use  the  old  firm  name  does  not  authorize  them 
to  do  so  until  a  certificate  has  actually  been  filed  in  accordance  with  the 
statute. 

Howland  v.  Roosevelt,  5  Supp.  75. 
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ducted  by  some  or  any  of  the  partners,  their  assignees  or  ap- 
pointees." This  subdivision  would  not  permit  the  purchaser  of 
the  good  will  of  the  business  to  continue  to  use  the  name  of  Fisk, 
Clark  &  Flagg,  because  such  purchaser  would  not  be  one  of  the 
partners  of  the  firm,  all  of  them  having  now  retired  or  died,  and 
would  not  be  an  assignee  or  appointee,  because  Fisk,  the  last 
person  who  had  the  right  to  use  the  name,  never  made  any  as- 
signment or  appointment  The  third  subdivision  of  the  section 
provides  that,  where  a  person  has  carried  on  business  for  five 
years  in  his  sole  name,  the  right  to  use  his  name  shall  survive 

Right  to  Use  Firm  Name, — continued. 

Where  a  partnership  which  was  carrying  on  business  under  a  certain 
name  was  dissolved  and  one  of  the  partners  conveyed  to  the  remaining  part- 
ners all  and  singular  his  right,  title,  estate  and  interest  in  and  to  the  as- 
sets of  the  firm  of  every  form,  kind  and  description,  which  remaining 
partners  continued  to  carry  on  the  business  at  the  same  place,  the  latter 
are  not  entitled  to  use  the  old  firm  name,  with  the  addition  of  the  new 
Urm  name  as  successor  thereto,  as  there  is  nothing  in  such  agreement  of 
-dissolution  showing  that  the  retiring  partner  intended  to  grant  or  that  the 
remaining  partners  expected  to  acquire  by  it  the  right  to  assert  that 
they  were  the  successors  to  the  business  of  the  old  firm  or  had  the  right 
to  use  the  firm  name  thereof  in  the  manner  mentioned. 

Blumenthal  v.  Strauss,  53  Hun,  501;  25  St.  Rep.  421;  6  Supp.  393;  23 
Abb.  N.  C.  339. 

A  member  of  a  partnership  whose  name  constitutes  a  part  of  a  firm 
name,  who,  upon  dissolution  of  the  partnership  by  mutual  consent,  sold 
and  transferred  to  the  other  members  his  interest  in  the  firm  property,  ex- 
cept its  trade-marks,  among  the  articles  transferred  being  the  signs,  labels, 
bottles  and  bottle- moulds  theretofore  used,  which  latter  had  the  firm  name 
-either  painted  or  printed  upon  them  or  blown  into  the  bottles,  cannot  re- 
strain a  new  firm  formed  by  other  members  of  the  old  firm,  who  took  the 
necessary  steps  under  the  statute  to  enable  them  to  continue  the  business 
in  the  old  firm  name  and  did  so  continue  it  for  ten  years,  during  which 
time  such  prior  partner  did  business  with  the  new  firm  under  such  part- 
nership name,  as  the  members  of  the  latter  firm  must  be  regarded  as  the 
successors  of  the  old  firm. 

Caswell  v.  Hazard,  121  N.  Y.  484;  31  St.  Rep.  576. 

The  fact  that  one  of  the  members  of  a  firm  whose  name,  with  the  addi- 
tion of  &  Co.  constituted  the  firm  name,  sold  and  transferred  to  his  part- 
ners "all  his  right,  title  and  interest  in  the  said  partnership,  and  in  all  the 
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and  pass  and  be  accounted  for  as  part  of  his  personal  estate,  and 
such  business  may  be  continued  and  carried  on  under  such  name 
by  any  person  who  comes  into  the  legal  possession  thereof.  This 
is  the  only  provision  of  the  statute  which  contemplates  the  sur- 
vival of  the  use  of  a  business  name  as  an  asset  of  the  estate  of  a 
•deceased  trader,  and  it  is  not  applicable  to  the  case  at  bar  because 
it  is  strictly  limited  to  the  case  of  a  person  who  has  transacted 
business  in  his  sole  name.  I  see  no  escape,  therefore,  from  the 
conclusion  that  the  right  to  use  the  firm  name  of  Fisk,  Clark  & 
Flagg  died  with  Henry  G.  Fisk,  and  that  his  administrators  can- 

Right  to  Use  Fikm  Name, — continued. 

avails  and  effects  thereof,  including  all  goods,  wares,  merchandise,  stock  in 
trade,  money,  bills,  debts,  dues  and  demands,  and  in  all  profits  now  ac- 
•<rued  or  that  may  hereafter  accrue  thereon"  does  not  give  to  such  persons, 
who,  in  connection  with  others  continued  the  business  at  the  old  place,  the 
right  to  use  their  firm  name  as  successor  to  the  old  firm,  and  the  first 
Jiamed  person  is  entitled  to  an  injunction  restraining  them  from  so  doing. 

Eeeves  v.  Denicke,  12  Abb.  Pr.  (X.  S.)  92. 

Where  the  surviving  member  of  a  firm  which  had  conducted  business  dur- 
ing a  considerable  period  of  time  under  the  name  of  Hegeman  &  Co.,  manu- 
facturing and  selling  drugs  and  medicines  designated  and  known  by  cer- 
tain names  well  known  to  the  trade,  made  a  general  assignment  for  the 
"benefit  of  creditors,  conveying  to  the  assignee  the  entire  partnership  prop- 
erty and  effects  in  general  and  comprehensive  terms,  such  as  "all  choses  in 
action"  and  "all  property  and  effects,  of  every  nature  and  description,  of 
whatever  name  or  nature,"  and  the  assignee  thereunder  sold  to  a  person, 
who  paid  a  substantial  consideration  therefor,  the  trade-mark  and  good 
will,  and  as  connected  with  it  the  business  name,  and  all  preparations,  reci- 
pes, formulas,  prescriptions,  and  recipe  books,  labels,  plates,  proprietary 
Tights,  and  proprietary  articles,"  such  purchaser  acquires  the  right  to  car- 
ry on  the  business  as  successor  of  the  firm  of  Hegeman  &  Co.,  and  the  sur- 
viving partner  cannot  form  a  partnership  and  make  use  of  that  name  or 
claim  to  be  successor  thereto. 

Hegeman  &  Co.  v.  Hegeman,  8  Daly,  1. 

A  partner  who,  upon  the  dissolution  of  a  partnership  carried  on  under 
the  name  of  "Morgan  &  Schuyler,"  bought  his  partner's  interest  in  certain 
of  the  firm  property  and  became  equitable  assignee  of  the  unexpired  term 
of  the  lease  of  the  room  occupied  by  the  firm,  in  which  he  continued  the 
business,  is  not  entitled  to  use  signs  bearing  his  name,  followed  by  the 
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not  lawfully  sell  to  or  confer  upon  any  one  the  right  to  continue- 
the  use  of  that  name.  As  was  said  by  Mr.  Justice  Barrett  in 
Blake  v.  Barnes,  supra:  "Such  a  purchaser  would  buy  nothing- 
but  the  right  to  commit  a  misdemeanor."  By  using  the  name  of 
Fisk,  Clark  &  Flagg  as  its  corporate  name  the  defendant  cor- 
poration has  not,  therefore,  undertaken  to  appropriate  an  asset- 
of  the  estate  of  Henry  G.  Fisk,  for  the  right  to  use  the  name  does 
not  constitute  one  of  the  assets. 

Unless  some  right  of  another  corporation  or  of  an  individual 
is  infringed,  a  corporation  has  the  right  to  adopt  any  name  it 
sees  fit,  and,  if  the  right  to  use  the  name  as  a  copartnership  name 
died  with  the  last  survivor  of  the  firm,  there  is  no  one  whose 
rights  are  infringed  by  the  appropriation  of  the  name  by  the  de- 
fendants. Nor  can  the  use  of  the  name  be  restrained  upon  the 
ground  that  the  defendants  are  engaged  in  unfair  competition 
with  the  plaintiffs.  As  administrators  the  plaintiffs  have  no 
authority  to  carry  on  the  business  except  to  the  very  limited  ex- 
tent that  may  be  necessary  to  liquidate  it  advantageously.  It 
is  their  duty  to  wind  it  up  at  the  earliest  possible  moment.  The 
defendants  are  not  engaging,  in  business,  and  it  does  not  appear 
that  they  have  any  present  intention  of  so  engaging  as  to  com- 
pete in  any  way  with  the  liquidation  of  the  estate.  Indeed  an 
injunction  pendente  lite  might  well  be  refused  because  it  does 
not  appear  that  the  defendants  threaten  or  intend  to  do  any  of 
the  acts  against  which  an  injunction  is  sought     I  see  no  reason 

Right  to  Use  Firm  Name, — continued. 

words  "successor  to  Morgan  &  Schuyler,"  where  there  was  nothing  in  the* 
dissolution  agreement  prohibiting  plaintiff  from  engaging  in  the  same 
business,  and  it  was  understood  that  he  was  to  do  so. 

Morgan  v.  Schuyler,  79  N.  Y.  490. 

Since  no  one  of  the  partners  of  a  firm  is  entitled  to  the  exclusive  use  of 
the  firm  name,  one  of  them  cannot  enjoin  the  use  thereof  by  a  corporation 
organizd  to  carry  on  the  same  kind  of  business  by  other  members  of  the 
firm,  where  the  latter  has  been  dissolved  and  its  property  or  a  large  por- 
tion thereof  has  been  transferred  to  the  corporation  in  question. 

McDonald  v.  Trojan  Button  Fastener  Co.  29  St.  Rep.  867 ;  9  Supp.  383. 


NEW  YORK  ANNOTATED  CASES.  13 

1902]  Fisk  v.  Fisk.  Clark  &  Flagg. 

to  doubt  that  they  desire  in  good  faith  to  acquire,  by  legitimate 
purchase,  the  good  will,  trade-marks,  assets,  and  fixtures  of  the 
late  copartnership,  and  that  their  incorporation  under  the  firm 
name  was  effected  in  the  hope  and  anticipation  of  such  pur- 
chase. It  is  possible  that  upon  the  trial  a  different  state  of  facts 
may  develop,  but  upon  the  present  papers  I  am  unable  to  see 
that  any  rights  of  the  plaintiffs  are  being  infringed,  or  that  any 
necessity  is  shown  for  present  injunctive  relief. 
Motion  denied,  with  $10  costs. 


SCHER  v.  METROPOLITAN  ST.  RY.  CO. 

[71  App.  Div.  28;  109  St.  Rep.  625;  75  Supp.  625.] 

iSuprcme  Court,  Appellate  Division,  First  Department.    April  11,  1902.) 

1.  Privileged  Communication — Waiver. 

Statement  of  plaintiff  to  physician,  who  treated  him  after  an  accident, 
as  to  physical  trouble  he  had  years  before,  being  privileged,  admission 
of  it  over  objection,  notwithstanding  plaintiff  had  been  treated  by  such 
physician  for  such  trouble  some  years  before,  and  the  physician  had 
written  an  article  as  to  such  trouble,  which  was  published  in  a  maga- 
zine, is  error ;  Code  Civ.  Proc.  §  836,  requiring  the  waiver  of  privilege 
to  be  on  or  at  the  time  of  the  trial.* 

•For  note  on  "Waiver  of  Privilege  of  Communications  to  Attorney  or 
Physician,"  see  7  Ann.  Cas.  343-356. 

The  following  cases  since  the  note  was  published  are  apposite. 

A  waiver  of  the  privilege  contained  in  an  application  for  life  insurance 
is  not  sufficient  to  remove  the  seal  of  secrecy  from  communications  to  a 
physician,  so  that  the  latter  can  testify  in  an  action  by  the  beneficiary  for 
the  insurance. 

Holden  v.  Metropolitan  Life  Ins.  Co.  8  Ann.  Cas.  413,  165  N.  Y.  13;  57 
V.  E.  771. 

Where  the  personal  representative  calls  the  decedent's  former  physician 
and  asks  for  a  disclosure  of  privileged  information,  there  is  a  waiver  of  the 
privilege,  and  it  is  error  to  exclude  such  testimony  on  the  ground  that  the 
'waiver  is  not  "express." 

Holcomb  v.  Harris,  166  N.  Y.  257;  59  N.  E.  820;  reversing  42  App.  Div. 
363;  93  St.  Rep.  160;  59  Supp.  160. 
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2.  Appeal — Admission  of  Evidence — Prejudicial  Error. 

There  being  a  sharp  conflict  in  the  evidence  as  to  how  the  accident  oc- 
curred, erroneous  admission  of  statement  by  plaintiff  as  to  his  condi- 
tion before  the  accident  is  prejudicial,  as  affecting  his  credibility* 

Patterson,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Israel  Scher  against  the  Metropolitan  Street  Rail- 
way Company.  From  judgment  on  verdict  for  defendant,, 
plaintiff  appeals.     Reversed. 

The  defendant  called  Dr.  Freudenthal,  who  testified  that  he  observed  the- 
plain tiff's  condition  in  a  professional  capacity,  that  he  saw  him  only  in  a 
professional  way,  that  the  plaintiff  came  to  the  witness  for  treatment,  and 
that  the  witness  prescribed  medicine  for  him.  It  also  appears  from  the  tes- 
timony that  the  doctor  had  photographed  the  plaintiff,  because  of  the  pe- 
culiar nature  of  the  disease  from  which  he  suffered,  some  years  before  the 
accident,  and  subsequently  he  published  an  article  concerning  him  in  some- 
medical  journal,  and  that  the  witness  exhibited  the  plaintiff  about  four  or 
five  times  publicly  to  members  of  the  witness*  profession.  It  was  after 
this  testimony  was  produced  and  proved  that  the  following  question  was 
asked  by  defendant's  counsel :  "Now,  then,  prior  to  the  preparation  of  the 
article  published  by  you  in  the  Medical  Journal  of  February  1,  1896,  did 
this  plaintiff  tell  you  that  17  years  previously  he  had  severe  pains  in  the 

The  patient  does  not  waive  the  privilege  as  to  a  physician  who  attended 
him  during  his  illness  by  testifying  as  to  the  history  of  the  illness  and  as 
to  communications  to  other  physicians  both  before  and  after  the  attendance 
of  that  physician,  but  as  to  those  other  physicians  the  privilege  is  waived. 

Hennessy  v.  Kelley,  55  App.  Div.  449;  100  St.  Rep.  871;  66  Supp.  871; 
reversing  30  Misc.  703;  98  St.  Rep.  562;  64  Supp.  562. 

The  case  last  cited  was  an  action  to  recover  for  medical  services,  in  which 
the  defendant  alleged  malpractice  as  a  defense  and  counterclaim. 

In  an  action  for  assault  and  battery  the  plaintiff  does  not  waive  the 
privilege  attending  communications  to  his  physician  by  testifying  as  to  the- 
character  of  his  injuries,  so  as  to  open  the  door  for  the  defendant  to  call 
the  physician  and  examine  him  as  to  the  injuries. 

Dunkle  v.  McAllister,  70  App.  Div.  273;  108  St.  Rep.  902;  74  Supp.  902. 

When  an  attorney  who  draws  a  will  reads  it  to  the  subscribing  witnesses 
with  the  assent  and  approval  of  the  testator,  the  privilege  is  waived  and 
the  attorney  can  testify  as  to  what  took  place  when  the  will  was  executed. 

Matter  of  Barnes,  10  Ann.  Cas.  432;  70  App.  Div.  523;  109  St.  Rep.  373;. 
75  Supp.  373. 
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legs,  lasting  day  and  night,  and  forcing  him  to  stay  abed  for  fully  seven 
years?"  To  this  objection  was  taken,  upon  the  ground  that  the  matter  was. 
privileged  and  the  information  was  obtained  by  the  physician  in  a  profes- 
sional capacity  while  in  attendance  upon  the  plaintiff.  The  court  over- 
ruled the  objection,  upon  the  ground  that,  the  nature  of  the  plaintiff's  dis- 
ease having  been  made  public  by  the  consent  of  the  plaintiff,  the  privilege- 
was  waived. 

Argued  before  Van  Brunt,  P.  J.,  and  Patterson,  O'Brien, 
and  Laughlin,  JJ. 

Moses  Feltenstein,  for  appellant. 

Theodore  H.  Lord,  for  respondent. 

O'Brien,  J.  We  think,  under  the  authorities,  that  the  com- 
munications  made  by  the  plaintiff  to  the  physician  were  priv- 
ileged, and  there  had  been  no  waiver,  even  if  the  publication  of 
the  article  and  the  public  exhibitions  were,  as  testified  by  the 
physician,  though  denied  by  the  plaintiff,  with  the  latter's  full 
consent  On  this  subject  it  was  said  in  the  case  of  Holden  v. 
Metropolitan  Life  Insurance  Co.,  165  N.  Y.  13,  17;  58  K  E. 
771,  772;  8  Ann.  Cas.  413,  416: 

"The  statute  [sections  834  and  836  of  the  Code  of  Civil  Procedure],  as  it. 
now  stands,  in  positive  and  express  terms  requires  the  waiver  to  be  made 
upon  or  at  the  time  of  the  trial  or  examination.  *  *  »  The  apparent 
purpose  was  to  protect  parties,  their  representatives  and  successors,  from 
waivers  which  should  be  inadvertently  or  improperly  obtained  previous  to 
the  trial  of  an  action  or  the  examination  of  the  witness.  That  in  many 
cases  injustice  had  resulted  from  such  waivers  »  *  •  was  doubtless 
the  reason  which  induced  the  legislature  to  adopt  this  amendment,  requir- 
ing the  waiver  to  be  made  in  the  presence  and  under  the  supervision  of  the 
court  before  which  the  trial  or  examination  was  had." 

There  being  no  waiver  "upon  the  trial  or  examination,"  as 
provided  by  section  836  of  the  Code,  but,  on  the  contrary,  an 
objection  made  to  the  physician's  violating  the  privilege,  the  rul- 
ing admitting  the  testimony  was  clearly  erroneous. 

It  is  claimed,  however,  that  such  ruling  was  harmless,  because 
the  jury  found  that  the  defendant  was  not  responsible  for  the 
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injuries,  and,  as  there  was  no  liability  of  the  defendant,  the  in- 
troduction of  the  evidence  relating  to  the  extent  of  the  injuries 
could,  at  most,  affect  only  the  credibility  of  the  plaintiff.  This, 
it  seems  to  us,  is  begging  the  whole  question,  as  there  was  a  sharp 
conflict  as  to  the  manner  in  which  the  accident  occurred.  It  is 
not,  therefore,  a  strained  inference  to  conclude  that  the  testi- 
mony of  the  plaintiff  had  a  material  bearing  upon  the  burden 
which  he  had  to  sustain,  of  showing  the  defendant's  liability  for 
his  injuries ;  and  it  is  evident  that  the  direct  refutation  by  his 
physician  of  what  he  had  stated  concerning  his  physical  condi- 
tion before  the  accident  would  tend  to  discredit  his  whole  case. 
If  upon  the  extent  of  his  injuries  it  was  shown  that  he  had  testi- 
fied falsely,  which  was  the  tendency  of  the  erroneous  evidence 
admitted,  then  the  jury  would  have  the  right,  as  it  would  have 
been  the  duty  of  the  judge,  if  requested,  to  charge,  if  they  be- 
lieved that  the  plaintiff's  evidence  was  willfully  and  knowingly 
false  on  one  important  particular  of  his  case,  and  they  were  at 
liberty,  to  disregard  his  entire  evidence.  It  seems  to  us,  there- 
fore, that,  upon  the  question  of  the  defendant's  liability,  the  ex- 
tent to  which  the  jury  would  credit  the  plaintiff's  testimony  was 
most  material;  and,  his  credibility  having  been  assailed  and  af- 
fected by  improper  and  erroneous  evidence,  the  error  committed 
cannot  be  regarded  as  harmless. 

We  think,  therefore,  that    the   judgment    appealed  from  is 

J  wrong,  and  should  be  reversed,  and  a  new  trial  ordered,  with 

I  costs  to  the  appellant  to  abide  the  event. 


Van  Brunt,  P«  J>  and  Laughlin,  J.,  concur. 

Patterson,  J.  (dissenting).  Judgment  for  the  defendant 
was  entered  in  this  action  upon  a  general  verdict  of  a  jury  in  its 
favor.  The  plaintiff's  appeal  from  that  judgment  is  brought 
up  on  what  may  be  called  a  "bill  of  exceptions,"  presenting  but 
a  single  question,  which  relates  to  the  competency  of  testimony 
of  a  physician  as  to  statements  made  by  the  plaintiff  to  him  con- 
cerning a  subject  in  no  way  connected  with  the  issues  in  the 
case,  except*  perhaps,  as  to  the  question  of  damages.     The  ac- 
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tion  was  brought  to  recover  damages  for  personal  injuries 
claimed  to  have  been  sustained  by  the  plaintiff  through  the  neg- 
ligence of  the  defendant's  servants  in  managing  or  operating  a 
street  railway  car.  The  record  before  us  gives  no  information 
as  to  the  alleged  accident  in  which  the  plaintiff  suffered  injury, 
how  it  occurred,  what  the  fault  or  negligence  ascribed  to  the  de- 
fendant's servants  may  have  been,  nor  anything  upon  the  subject 
of  contributory  negligence.  The  verdict  of  the  jury  being  a 
general  one,  either  or  both  of  the  issues  of  negligence  of  the  de- 
fendant and  the  want  of  contributory  negligence  of  the  plaintiff 
must  have  been  found  in  the  defendant's  favor.  It  appears  in 
the  record  before  us  that  the  plaintiff  had  testified  that,  some  17 
vears  before  the  accident  occurred,  he  had  suffered  from  serious 
illness  in  Germany  for  a  period  of  about  7  years,  during  the 
greater  part  of  which  time  he  had  been  in  a  hospital,  and  con- 
fined to  his  bed.  The  defendant  galled  as  a  witness  a  physician 
connected  with  a  hospital  in  the  city  of  New  York  to  which  the 
plaintiff  resorted  for  treatment  after  the  alleged  accident  re- 
ferred to  in  the  complaint  That  physician  was  permitted  to 
testify  that  he  treated  the  plaintiff,  who  was  suffering  from  a 
very  rare  disease,  of  so  interesting  a  character  that  the  plaintiff 
was  exhibited  before  a  society  of  physicians  at  a  public  meeting, 
•and  an  account  of  the  plaintiff's  peculiar  disease  was  published 
by  the  witness  in  the  New  York  Medical  Journal ;  and  he  swore 
that  the  account  was  published  with  the  plaintiff's  knowledge 
and  approval.  In  the  course  of  his  examination  this  witness 
was  asked  the  following  question: 

"Q.  Now,  then,  prior  to  the  preparation  of  the  article  published  by  you 
in  the  Medical  Journal  of  February  1,  1896,  did  this  plaintiff  tell  you  that 
17  years  previously  he  had  suffered  pains  in  the  legs,  lasting  day  and  night, 
-which  forced  him  to  stay  in  bed  for  7  years  V 

That  was  objected  to  on  the  ground  that  it  was  privileged. 
The  objection  was  overruled.  This  question  was  in  no  way  re- 
lated to  the  subject-matter  of  the  action,  so  far  as  the  issues  upon 
which  the  question  of  the  liability  of  the  defendant  depended. 
Assuming  that  all  communications  made  by  the  plaintiff  to  this 
physician  were  privileged,  and  he  was  improperly  allowed  to 
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give  this  testimony,  it  still  remains  that  it  has  been  found  by  the 
jury  that  the  defendant  is  not  responsible  for  any  injuries  sus- 
tained by  the  plaintiff  in  this  action,  and  we  ate  concluded  by 
that  finding.  If  there  is  no  liability  of  the  defendant,  the  ques- 
tion sought  to  be  raised  on  this  record  is  a  moot  one.  It  is  said 
that  the  testimony  affected  the  credibility  of  the  plaintiff,  but 
that  is  pure  assumption,  for  what  the  plaintiff  testified  to  with 
respect  to  the  main  issues  does  not  appear.  On  the  finding  of 
the  jury,  there  was  no  negligence  of  the  defendant's  servants,, 
and  therefore  there  could  have  been  no  recovery. 

The  judgment  appealed  from  should  be  affirmed,  with  costs* 


HAULISH  v.  BOLLER. 

[72  App.  Div.  559;  109  St.  Rep.  992;  15  Supp.  992.] 
(Supreme  Court,  Appellate  Division,  Second  Department.    May  1,  1902.} 

1.  Witnesses — Impeaching  Credibility. 

Testimony  that  defendant  was  living  apart  from  his  wife  was  not  ad- 
missible as  affecting  his  credibility  as  a  witness. 

2.  Assault  with  Intent  to  Rape — Evidence — Admissibility. 
Testimony  that  defendant  was  living  apart  from  his  wife  was  not  ad- 

Note. — Habmlessness  of  Error  in  Admitting  ob  Excluding  Evidence. 

a.  In  general,— IS. 

b.  Presumption. — 25. 

c.  When  same  fact  is  admitted. — 26. 

d.  When  sufficient  other  competent  evidence. — 20. 

e.  Affecting  credibility  of  party. — 30, 
t.  In  equity  actions. — 31. 

g.  In  surrogate's  court. — 32. 
h.  Specific  cases. — 34. 


a.  In  general. 

An  error  in  the  admission  of  incompetent  evidence  is  harmless,  where  it 
appears  that  the  adverse  party  is  not  prejudiced  thereby. 
Leszynsky  v.  Leszynsky,  24  St.  Rep.  768;  6  Supp.  857. 
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missible,  in  an  action  for  an  assault  with  intent  to  rape,  as  tending  to 
establish  the  offense. 

3.  ERBONEOU8  ADMI88I0N  OF  EVIDENCE — PRESUMPTION  OF  PREJUDICE. 

Admission  of  such  testimony  was  presumably  prejudicial,  and  ground  for 
reversal. 

4.  Assault  with  Intent  to  Rape — Exemplary  Damages. 
Exemplary  damages  may  be  awarded  in  a  civil  action  for  assault  with 

intent  to  rape  committed  on  a  young  married  woman,  and  continued 
after  she  had  resisted,  declared  herself,  and  cried  out  for  help,  the  as- 
sault being  accompanied  by  profane  and  lewd  language. 
Hirschberg,  J.,  dissenting. 

Habmlessness  of  Error  in  Admitting  or  Excluding  Evidence, — con- 
tinued. 

Biershenk  v.  Stokes,  7  Misc.  692;  58  St  Rep.  330;  28  Supp.  1;  23  Civ. 
Pro.  375. 

Foote  v.  Beecher,  78  N.  Y.  155. 

Hart  v.  Brooklyn  Elevated  R.  Co.,  89  Hun,  82;  69  St.  Rep.  434;  35  Supp. 
89. 

Hine  v.  Manhattan  Ry.  Co.  58  Super.  377;  33  St.  Rep.  758;  11  Supp.  586. 

McGean  v.  Manhattan  Ry.  Co.  117  N.  Y.  219;  27  St.  Rep.  337. 

Howe  v.  Robinson,  13  Misc.  256;  68  St.  Rep.  87;  34  Supp.  85. 

Haskell  v.  Northern  Adirondack  R.  Co.,  74  Hun,  380;  56  St.  Rep.  303;  26 
Supp.  595. 

An  appellant  is  in  no  way  prejudiced  by  an  error  in  the  admission  of  evi- 
dence which  is  in  all  respects  favorable  to  bim. 

Becker  v.  Laitin,  23  Misc.  756;  84  St.  Rep.  635;  50  Supp.  635. 

Where  the  jury  have  found  that  the  plaintiff  is  not  entitled  to  recover 
at  all,  the  exclusion  of  proper  evidence  as  to  the  amount  of  damages  is  not 
prejudicial. 

Lewis  v.  Brooklyn  City  R.  Co.  7  Misc.  286;  58  St.  Rep.  540;  27  Supp.  889. 

Error  in  excluding  evidence  which,  if  admitted,  would  not  have  entitled 
the  party  to  more  than  nominal  damages  on  his  counterclaim  is  not  ground 
for  reversal. 

Lyons  v.  Smith,  36  App.  Div.  627;  89  St.  Rep.  148;  55  Supp.  148. 

A  new  trial  will  not  be  granted  for  the  improper  admission  of  evidence 
of  doubtful  or  slight  materiality. 

Bennett  v.  Austin,  5  Hun,  536. 

Foote  v.  Beecher,  78  N.  Y.  155. 

The  erroneous  admission  of  parol  evidence  which  does  not  bear  on  the 
issue  between  the  parties  in  an  action  on  a  written  contract  and  does  not 
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Appeal  from  trial  term,  Queens  county. 
Action  by  Evangeline  Haulish  against  William  Boiler.  Judg- 
ment  for  plaintiff,  and  defendant  appeals.     Reversed. 

Argued  before  Goodrich,  P.   J.,  and  Bartlett,  Jenks, 
Woodward,  and  Hirschbero,  J  J. 


John  J.  Oleason,  for  appellant. 
John  J.  Trapp,  for  respondent 
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in  any  manner  tend  to  vary  or  contradict  the  terms  of  the  contract  is  harm- 
less. 

Wright  v.  Schnaier,  35  Misc.  37;  104  St.  Rep.  128;  70  Supp.  128. 

Errors  in  the  admission  and  rejection  of  evidence  are  harmless,  where 
such  evidence  relates  wholly  to  matters  that  are  collateral,  immaterial  or 
do  not  bear  upon  the  issues  between  the  parties. 

Matter  of  Petrie,  82  Hun,  62;  63  St  Rep.  364;  31  Supp.  65. 

A  plaintiff  cannot  be  prejudiced  by  the  erroneous  admission  of  evidence 
on  the  part  of  the  defendant  which  is  unnecessary  for  his  defense. 

Beaver  v.  Beaver,  137  N.  Y.  59;  50  St.  Rep.  69. 

The  exclusion  of  material  testimony  is  harmless  error,  where  the  appel- 
lant obtains  all  the  information  which  the  witness  possesses  upon  the  sub- 
ject involved  in  the  question  excluded. 

Joyce  v.  Rome,  W.  &  O.  R.  Co.,  92  Hun,  107;  71  St.  Rep.  742;  36  Supp. 
731. 

If  irrelevant  and  incompetent  testimony  is  admitted  against  the  objec- 
tion of  a  defendant,  a  verdict  against  him  will  be  set  aside  when  such  tes- 
timony is  calculated  to  prejudice  his  defense  with  the  jury. 

Whiting  v.  Otis,  1  Bosw.  420. 

Errors  in  the  admission  and  exclusion  of  evidence,  tending  to  prejudice 
or  influence  the  jurors,  which  is  only  intended  for  the  jury,  can  have  no 
effect  upon  the  final  ruling  of  the  court,  when  the  case  is  never  submitted 
to  the  jury. 

Banks  v.  N.  Y.  Club,  68  Hun,  92;  52  St.  Rep.  245;  22  Supp.  727. 

Where  improper  testimony  is  admitted  which  may  have  influenced  the 
mind  of  the  judge  before  whom  the  action  is  tried,  the  judgment  cannot 
stand. 

Bennett  v.  McGuire,  58  Barb.  625. 
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Jeipks,  J.  The  plaintiff,  a  young  married  woman,  has  recov- 
ered a  verdict  for  an  assault  and  battery.  The  plaintiff's  evi- 
dence would  have  warranted  a  finding  that  the  purpose  of  the 
defendant  was  a  rape,  which  was  frustrated  by  resistance,  by 
outcries,  and  by  the  coming  up  of  the  husband.  The  defendant 
testified  that  the  plaintiff  assaulted  him  because  he  had  chided 
her  for  profanity.  On  his  cross-examination  he  testified  that 
he  did  not  know  whether  his  companion  on  the  occasion  of  the 
assault  was  a  married  man,  and  he  was  immediately  asked :  "Do 
you  live  with  your  wife?  (Objected  to.)  The  Court:  That 
is,  did  he  at  the  time*  do  you  mean,  or  now  ?     Plaintiff's  Coun- 

HAB1CLE8SNEB8    OF    EbBOB    IN    ADMITTING    OB    EXCLUDING    EVIDENCE, — Con- 
tinued. 

The  admission  of  evidence  clearly  irrelevant  and  improper  that  would 
have  a  tendency  to  excite  the  passion,  arouse  the  prejudices,  awake  the  sym- 
pathies or  warp  or  influence  the  judgment  of  the  jurors  in  any  degree  can- 
rot  be  considered  harmless. 

Englert  v.  Kruse,  14  Daly,  247;  8  St  Rep.  375. 

Hutching  v.  Hutchins,  98  N.  Y.  56. 

Anderson  v.  Rome,  W.  &  O.  R.  Co.,  54  N.  Y.  334. 

The  admission  of  incompetent  evidence  does  no  injury,  when  such  evi- 
dence is  as  to  facts  which,  if  not  testified  to,  the  jury  would  know,  from 
an  experience  common  to  all,  must  have  existed. 

Menard  v.  Stevens,  44  Super.  515. 

Incompetent  evidence  cannot  be  said  to  be  entirely  harmless,  where  the 
party  objecting  to  it  is  obliged  to  call  a  witness  to  explain  or  contradict  it. 

Anderson  v.  Rome,  W.  &  0.  R.  Co.,  54  N.  Y.  334. 

Where  the  evidence  given  to  prove  a  defense  is  entirely  insufficient,  a  new 
trial  will  not  be  granted  for  errors  in  the  admission  of  evidence  which  is 
offered  merely  to  rebut  such  defense. 

Newcombe  v.  Fox,  1  App.  Div.  389;  72  St.  Rep.  633;  37  Supp.  294;  af- 
firmed, 154  N.  Y.  754. 

When  it  affirmatively  appears  by  the  opinion  of  a  referee  that  incompe- 
tent evidence  was  relied  on  in  deciding  a  material  issue,  its  admission  can- 
not be  held  to  be  a  harmless  error. 

Newhall  v.  Appleton,  124  N.  Y.  668;  36  St  Rep.  697. 

An  error  in  the  admission  of  evidence  in  support  of  a  portion  of  a  coun- 
terclaim is  harmless,  where  the  jury  disregard  the  whole  counterclaim. 

Myers  v.  Rosenback,  13  Misc.  145;  68  St.  Rep.  18;  34  Supp.  63. 
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sel:  Yes.  (Objection  overruled.  Exception.)"  The  wit- 
ness was  thereupon  asked :  "Did  you  live  with  your  wife  then  ? 
A.  No,  sir.  Q.  How  long  haven't  you  been  living  with  your 
wife?  A.  About  six  years."  The  plaintiff  had  not  testified 
that  he  was  married,  and  therefore  the  testimony  objected  to  did 
not  relate  to  evidence  elicited  on  the  direct  examination.  In 
Dore  v.  Babcock  (Conn.)  50  Atl.  1016,  in  an  action  for  negli- 
gence, a  witness  was  asked  whether  his  wife  lived  with  him,  and 
whether  she  had  not  obtained  from  him  a  divorce  on  the  ground 
of  desertion.  The  witness  answered  under  objection  and  excep- 
tion.    The  supreme  court  of  errors  of  Connecticut  held  that  the 

Habmlkssness  of  Ebeob  in  Admitting  ob  Excluding  Evidence, — con- 
tinued. 

An  error  in  the  admission  of  a  judgment  in  evidence  is  not  prejudicial, 
where  the  court  in  its  findings  refuses  to  treat  it  as  conclusive. 

Gould  v.  Chicago,  B.  &  Q.  R.  Co.,  40  St.  Rep.  921;  15  Supp.  895. 

The  admission  of  improper  evidence,  whenever  it  may  have  injured  a 
party,  is  ground  for  a  new  trial. 

Underhill  v.  N.  Y.  &  Harlem  R.  Co.,  21  Barb.  489. 

Crary  v.  Sprague,  12  Wend.  41. 

A  new  trial  will  be  refused  for  an  error  in  the  admission  of  evidence  in 
contradiction  of  a  witness  without  a  proper  foundation  therefor  having 
been  laid,  where  it  is  apparent  that  no  injury  has  resulted  to  the  adverse 
party. 

Leszynsky  v.  Leezynsky,  24  St.  Rep.  768;  6  Supp.  857. 

The  admission  of  improper  evidence  is  harmless  error,  where  the  result 
would  not  have  been  different  if  such  evidence  had  been  excluded. 

Van  Epps  v.  Harnes,  88  Hun,  229;  68  St.  Rep.  261;  34  Supp.  337. 

Johnson  v.  Cochrane,  No.  2,  91  Hun,  165;  71  St.  Rep.  214;  36  Supp.  283. 

Carley  v.  N.  Y.,  Ontario  &  W.  R.  Co.,  16  St.  Rep.  307. 

A  verdict  will  not  be  set  aside  for  the  reception  of  improper  evidence,  if 
the  court  perceive,  beyond  the  possibility  of  doubt,  that  such  evidence  could 
not  have  materially  influenced  the  jury  in  arriving  at  their  verdict. 

Jaeger  v.  Kelly,  7  Robt.  586.  "    - 

Benjamin  v.  Smith,  12  Wend.  404. 

Waring  v.  U.  S.  Telegraph  Co.,  4  Daly,  233. 

Smith  v.  Kerr,  1  Barb.  155. 

An  error  in  admitting  statements  of  a  witness,  who  has  no  interest  in 
the  controversy  nor  any  right  to  speak  for  or  represent  the  plaintiff,  as 
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-evidence  was  irrelevant)  and  therefore  inadmissible  to  show  bad. 
moral  character,  and  that  it  did  not  tend  to  prove  any  such  gen- 
eral bad  moral  character  as  would  or  ought  to  affect  the  charac- 
ter of  the  witness  for  veracity,  and  that  it  should  have  been  ex- 
cluded, saying  that  "a  man  may  be  in  many  ways  and  in  very 
different  degrees  a  bad  citizen,  an  unkind  husband  and  father, 
and  an  unfaithful  friend,  and  yet  be  a  truthful  witness."  I 
think,  then,  in  the  case  at  bar,  the  question  was  not  admissible  as 
affecting  credibility.  It  could  not  be  regarded  as  in  the  nature 
of  a  mere  introductory  question,  in  order  to  determine  the  status 
of  the  witness,    akin    to    the    questions  so  commonly  asked, 

Harmlessness  of  Error  in  Admitting  or  Excluding  Evidence, — con- 
tinued. 

to  the  general  merits  of  plaintiff's  claim,  is  not  rendered  harmless  by  the 
answer  of  the  witness  that  he  does  not  remember  making  such  statement. 

Myers  v.  Commercial  Travelers'  Mut.  Accident  Assn.,  85  Hun,  385;  66 
St.  Rep.  471;  32  Supp.  988. 

A  judgment  entered  upon  the  report  of  a  referee  will  not  be  reversed  for 
an  error  in  admitting  improper  testimony,  where  it  appears  that  such  tes- 
timony could  not  have  influenced  the  referee  in  any  of  his  findings  of  fact, 
nor  have  affected  the  decision  of  the  legal  questions  involved,  the  legal  con- 
clusion being  warranted  by  the  facts  found. 

Klock  v.  Buell,  56  Barb.  398. 

Errors  in  the  admission  of  incompetent  evidence  do  no  harm  to  plaintiff, 
where  such  evidence  was  upon  points  as  to  which  the  referee  found  in  his 
favor,  although  the  case  was  decided  in  favor  of  the  defendant. 

Zimmermann  v.  Jourgensen,  70  Hun,  222;  54  St.  Rep.  13;  24  Supp.  170, 
Affirmed  144  N.  Y.  656. 

Permitting  a  witness  to  express  an  opinion  as  to  a  question  which  it  is 
the  province  of  the  referee  to  determine  is  harmless  error,  if  it  does  not  af- 
fect the  result. 

Woodward  v.  Remington,  81  Hun,  160;  62  St.  Rep.  726;  30  Supp.  743. 

The  admission  of  incompetent  evidence  does  not  furnish  a  ground  for 
the  reversal  of  a  judgment  of  death,  when  it  is  apparent  that  no  harm  re- 
sulted to  the  defendant  by  reason  thereof. 

People  v.  Burgess,  153  N.  Y.  561. 

A  new  trial  will  not  be  granted  for  an  error  in  the  reception  of  improper 
evidence,  if  the  other  evidence  was  such  that,  if  the  jury  had  found  for 
the  party  objecting  to  the  testimony,  the  court  would  have  set  aside  the 
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as  the  full  name,  the  residence,  or  the  age  of  a  witness.  The 
defendant  had  just  been  asked  whether  his  companion  was  mar- 
ried.  I  infer,  rather,  that  the  questions  were  admitted  as  rele- 
vant and  material  to  establish  the  commission  of  the  act.  But 
I  think  that  the  fact  that  a  man  has  lived  for  some  years  past 
in  nonaccess  to  his  wife,  or  at  the  time  in  question  is  so  living,  is 
not  evidence  to  establish,  or  tending  to  establish,  the  commission 
of  an  assault  and  battery  preliminary  to  rape.  Though  such 
facts  may  afford  a  subject  for  the  disquisitions  of  sociologists  or 
physiologists  upon  the  questions  of  celibacy,  continence,  moral- 

Habmlessxess  of  Error  in  Admitting  or  Excluding  Evidence, — con- 
tinued. 

verdict  on  the  ground  that  there  were  certain  undisputed  facts  which  im- 
peratively called  for  a  verdict  the  other  way. 

Jaeger  v.  Kelly,  7  Robt.  586. 

It  cannot  properly  be  said  that  material  evidence  erroneously  admitted 
is  harmless,  unless  the  testimony  preponderates  so  strongly  in  favor  of  the 
proposition  that  a  verdict  against  it  would  be  set  aside  by  the  court  as  con- 
trary to  the  evidence. 

Matter  of  Eysaman,  113  N.  Y.  62;  22  St.  Rep.  136. 

Bennett  v.  Austin,  5  Hun,  536. 

Where  it  appears  beyond  the  possibility  of  rational  doubt  that  the  er- 
ror complained  of  did  not  and  could  not  affect  the  result,  nor  work  any  in- 
jury or  injustice  to  the  party  objecting  to  the  admission  of  improper  evi- 
dence, the  court  has  no  authority  to  reverse  the  judgment  on  that  ground. 

People  v.  Gonzalez,  35  N.  Y.  49. 

It  is  not  every  technical  error  that  will  warrant  the  court  of  appeals  in 
reversing  a  judgment  in  an  ordinary  elevated  railroad  action  for  an  injunc- 
tion and  damages  and,  where  that  court  can  see  that  the  ruling  complained, 
of  could  have  had  no  material  influence  upon  the  result,  it  must  be  dis- 
regarded. 

Witmark  y.  N.  Y.  Elevated  R.  Co.,  149  N.  Y.  393. 

Error  in  admitting  incompetent  evidence  cannot  be  disregarded  on  ap- 
peal, unless  the  case  upon  the  other  proof  should  be  exceedingly  clear  in  fa- 
vor of  the  successful  party,  so  that  it  is  evident  that  the  illegal  evidence  in 
no  manner  biased  the  right  of  the  opposite  party  or  contributed  to  the  suc- 
cess of  the  prevailing  party. 

Murray  v.  Great  Western  Ins.  Co.,  4  St.  Rep.  624. 

When  no  question  of  fact  arises  upon  the  trial  of  an  action  in  regard  to 
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ity,  or  lawlessness,  they  are  too  remote,  too.  subtle,  too  speculative 
for  the  consideration  of  a  jury.  We  are  morally  certain  that  in 
countless  instances  celibacy  means  chastity,  and  it  is  common 
knowledge  that  the  criminal  courts  frequently  show  outrages 
committed  upon  women  by  married  men.  It  cannot  be  con- 
tended either  that  bachelorhood  in  itself,  or  the  nonaccess  of  a 
married  man  in  itself,  is  any  evidence  that  the  man  would  at- 
tempt an  assault  and  battery  upon  a  woman,  either  with  or  with- 
out the  purpose  of  rape.  It  may  be  asked,  if  the  fact  is  so  re- 
mote, how  could  the  defendant  have  been  prejudiced  ?  My  an- 
swer is  that>  though  such  is  my  view  of  the  force  of  such  testi- 

Habmlessness  of  Error  in  Admitting  or  Excluding  Evidence, — con- 
tinued. 

an  issue  to  which  incompetent  evidence  improperly  admitted  is  relevant, 
the  judgment  rendered  in  such  action  against  the  party  objecting  to  the  ad- 
mission of  such  evidence  will  not  be  reversed  on  appeal  by  reason  thereof. 

McCormack  v.  United  Life  &  Accident  Ins.  Assn.,  79  Hun,  340;  60  St. 
Rep.  589;  29  Supp.  365. 

b.  Presumption* 

The  presumption  is  of  prejudice  from  error  in  the  admission  of  incompe- 
tent evidence. 

Mt.  Morris  Electric  Light  Co.  v.  U.  S.  Horse  &  Cattle  Show,  9  Misc.  180;. 
60  St.  Rep.  642;  29  Supp.  584. 

Menard  v.  Stevens,  44  Super.  515. 

Anderson  v.  Rome,  W.  &  O.  R.  Co.,  54  N.  Y.  334. 

People  v.  Gonzalez,  35  N.  Y.  49. 

Vandevoort  v.  Gould,  36  N.  Y.  639. 

But,  when  it  is  clear  beyond  rational  doubt  that  no  harm  was  done  to* 
the  party  objecting  and  that  the  incompetent  evidence  did  not  and  could 
not  affect  the  result,  the  presumption  is  repelled. 

Anderson  v.  Rome,  W.  &  O.  R.  Co.,  54  N.  Y.  334. 

People  v.  Gonzalez,  35  N.  Y.  49. 

Vandevoort  v.  Gould,  36  N.  Y.  639. 

The  burden  of  showing  that  an  error  in  the  admission  of  incompetent 
evidence  is  harmful  is  not  upon  the  appellant,  but  it  rests  with  the  re- 
spondent to  show  that  it  was  harmless  and  could  by  no  possibility  have- 
prejudiced  the  appellant. 

People  v.  Koeraer,  154  N.  Y.  355. 
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mony,  I  am  not  clear  how  much  or  how  little  the  testimony 
riiight  affect  the  jury.  Where  testimony  is  admitted  by  the 
<rourt  over  objection,  the  jury  properly  take  such  testimony  as 
evidence  in  such  a  case  as  this,  and  it  is  impossible  to  say  that 
such  testimony,  when  stamped  by  the  court  as  evidence,  might 
not  have  affected  the  jury.  Certainly  there  are  cases  where  the 
•court  can  safely  conclude  that  improper  testimony  did  not  affect 
the  result,  but  this,  in  my  opinion,  is  not  one  of  them.  Ander- 
son v.  Eome,  W.  &  O.  E.  Co.,  54  K  Y.  334;  JSTeudecker  v.  Kohl- 
berg,  81  N.  Y.  296,  304. 

Habmlessness  of  Error  in  Admitting  ob  Excluding  Evidence, — con- 
tinued. 

c.  When  same  fact  is  admitted. 

Where  a  party  has  expressly  admitted  a  fact  in  court,  it  is  harmless  er- 
ror to  permit  the  adverse  party  to  give  incompetent  evidence  bearing  upon 
such  fact. 

Landsberger  v.  Murray,  6  Misc.  605 ;  56  St.  Rep.  622 ;  25  Supp.  1007. 

The  admission  in  evidence  of  the  books  of  a  law  firm,  erroneous  under 
the  preliminary  proofs  offered,  is  harmless,  where  they  only  show  the  ren- 
dition of  the  professional  services  which  are  the  subject  of  the  action  and 
this  fact  is  practically  conceded. 

Newcombe  v.  Hyman,  16  Misc.  25;  73  St.  Rep.  243;  37  Supp.  649. 

Where,  in  an  action  to  set  aside  a  deed  as  fraudulent  and  void  as  against 
creditors,  a  portion  of  the  alleged  consideration  for  the  transfer  was  an 
indebtedness  of  the  grantor  to  the  grantee  which  plaintiff  claimed  to  be 
fictitious  and  falsely  concocted  by  the  parties  to  the  deed  to  make  up  a  full 
-consideration,  the  admission  of  evidence  of  declarations  on  the  part  of  the 
grantor  before  the  conveyance  to  the  effect  that  he  was  not  indebted  to  the 
grantee  is  rendered  harmless  by  the  admission  of  both  the  grantor  and 
grantee  thereafter  as  witnesses  that  the  alleged  indebtedness  did  not  in 
fact  exist. 

Baldwin  v.  Short,  125  N.  Y.  553;  36  St.  Rep.  138. 

d.  When  sufficient  other  competent  evidence. 

An  error  in  admitting  or  excluding  evidence  is  harmless,  where  the  same 
facts  are  proved  by  other  competent  evidence. 

Cullen  v.  Gallagher,  15  Misc.  146;  71  St.  Rep.  456;  36  Supp.  468. 
Van  Orden  v.  Morris,  19  Misc.  497;  77  St.  Rep.  1108;  43  Supp.  1108. 
Hamilton  v.  Forsyth,  77  Hun,  578;  60  St.  Rep.  488;  28  Supp.  1016. 
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I  do  not  deem  it  necessary  to  discuss  the  further  points  raised 
by  the  learned  counsel  for  the  appellants,  save  his  contention 
that  the  learned  court  erred  in  charging  the  jury  that  exernplary 
<iamages  might  be  awarded.  I  think  that  the  learned  court  was 
right,  for  the  reason  that  the  jury  might  well  have  found  upon 
the  evidence  that  the  acts  of  the  defendant  were  wanton  and  ma- 
licious. Conners  v.  Walsh,  131  N.  Y.  590,  592;  30  N.  E.  59. 
In  the  only  authority  cited  contra  by  the  learned  counsel  for  the 
-appellant  the  plaintiff  was  a  trespasser,  and  the  defendant  com- 
mitted an  assault  in  removing  him  from  his  premises  under  cir- 
cumstances  which,   the   court  said,  palliated,  if  they  did  not 

Habmlessness  of  Ebbob  in  Admitting  or  Excludino  Evidence, — con- 
tinued. 

Stever  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  7  App.  Div.  392;  39  Supp.  944. 

Crary  v.  Sprague,  12  Wend.  41. 

People  v.  Gonzalez,  35  N.  Y.  49. 

Foote  v.  Beecher,  78  N.  Y.  155. 

Kenworthy  v.  Sanford,  13  Misc.  271;  68  St.  Rep.  204;  34  Supp.  157. 

People  v.  Altman,  147  N.  Y.  473;  70  St.  Rep.  66. 

Hine  v.  Manhattan  Ry.  Co.,  58  Super.  377;  33  St.  Rep.  758;  11  Supp.  586. 

Evans  v.  Sims,  82  Hun,  396;  63  St.  Rep.  565;  31  Supp.  259. 

But  where  the  case  turns  upon  a  disputed  question  of  fact,  a  party  should 
fee  permitted  to  give  all  the  testimony  that  he  has  upon  the  litigated  ques- 
tion and  it  is  impossible  to  say  that  it  did  no  harm  to  the  defeated  party 
to  exclude  competent  evidence  which  he  offers  upon  such  question,  because 
•other  testimony  was  admitted  in  his  behalf  upon  the  same  question. 

Crossman  v.  Lurman,  33  App.  Div.  422;  88  St.  Rep.  72;  54  Supp.  72. 

The  erroneous  admission  of  evidence  which  is  merely  cumulative  furnish- 
•es  no  ground  for  disturbing  the  verdict. 

Piatt  v.  Thomas,  23  Week.  Dig.  530. 

Erroneous  rulings  on  questions  of  evidence  do  not  justify  a  reversal, 
when  there  is  sufficient  competent  evidence  to  present  one  point  involved 
which  is  controlling  upon  the  trial  judge  and  justifies  his  dismissal  of  the 
•complaint. 

Nassau  Bank  v.  Campbell,  74  Hun,  616;  57  St.  Rep.  202;  26  Supp.  831. 

Upon  the  trial  of  an  action  against  an  elevated  railroad  company  to  en- 
join the  further  operation  of  the  road  and  for  the  recovery  of  the  rental 
and  fee  value  of  the  easements  taken  by  it,  the  admission  of  evidence  as  to 
the  rental  value  of  property  other  than  that  of  the  plaintiff  before  and  aft- 
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wholly  justify,  the  offense.  And  in  that  very  case  the  court 
further  say : 

"Whether  the  doctrine  which  permits  vindictive,  or,  as  they  are  termed 
here,  punitive  or  exemlary,  damages,  can,  in  any  action  of  this  character,, 
be  justified  upon  principle,  it  is  not  necessary  to  inquire;  for,  assuming 
that  it  is  so  firmly  established  as  to  make  any  save  legislative  investigatioa 
useless  (Hunt  v.  Bennett,  19  N.  Y.  173;  Hamilton  v.  Third  Ave.  R.  Co.,  53- 
N.  Y.  25),  we  think  that  it  has  no  application  to  the  case  before  us,  and 
that  the  learned  trial  judge  erred  in  submitting  it  to  the  jury  as  one  which,. 
in  an  aspect,  could  be  responded  to  by  such  allowance." 

Kiff  v.  Youmans,  86  N.  Y.  324 ;  40  Am.  Rep.  543. 
Plainly,  if  any  case  of  assault  admits  of  punitive  damages,  it 

Harmlessness  of  Error  in  Admitting  or  Excluding  Evidence, — con- 
tinued. 

er  the  construction  of  the  road  is  harmless,  where  the  amount  allowed  for 
loss  of  rental  is  small  and  is  supported  by  other  competent  evidence. 

Hart  v.  Brooklyn  Elevated  R.  Co.,  89  Hun,  82;  69  St.  Rep.  434;  35  Supp. 
39. 

In  an  action  for  conversion  error  in  the  admission  of  irrelevant  evidence,, 
of  the  price  at  which  other  similar  property  was  sold,  which  does  not  go* 
to  the  right  but  only  to  the  amount  of  the  recovery,  is  not  prejudicial, 
where  the  other  evidence  is  ample  to  sustain  the  finding  that  the  goods  are- 
of  the  value  assessed  by  the  jury. 

Lewisohn  v.  Clevenger,  78  Hun,  615;  56  St.  Rep.  127;  25  Supp.  884. 

The  fact  that  a  witness  in  stating  the  value  of  property  destroyed  by- 
fire  includes  an  amount  that  he  has  been  told  is  the  cost  of  an  ice  ma- 
chine which  has  been  burned  is  harmless  error,  where  there  is  competent, 
evidence  of  the  separate  cost  and  value  of  such  machine. 

Jamieson  v.  N.  Y.  &  Rockaway  Beach  Ry.  Co.  11  App.  Div.  50;  76  St. 
Rep.  915;  42  Supp.  915. 

An  error  in  the  admission  of  a  deposition  without  the  necessary  prelimi- 
nary proof  does  no  harm,  where  the  witness  whose  deposition  is  taken  is 
afterwards  produced  and  testifies  orally  before  the  referee  to  the  same- 
facts  as  are  returned  in  the  commission. 

Slocum  v.  Slocum,  32  St.  Rep.  1109;  10  Supp.  873. 

A  new  trial  will  not  be  granted  for  error  in  allowing  a  plaintiff  suing 
for  the  breach  of  a  warranty  to  testify  that  he  relied  on  defendant's  repre- 
sentations, where  the  fact  of  such  reliance  has  been  sufficiently  shown  by- 
other  evidence. 

Piatt  v.  Thomas,  23  Week.  Dig.  530. 
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is  such  a  one  as  this,  when,  if  the  plaintiff's  evidence  is  to  be 
-credited,  a  violent  assault  and  battery,  with  the  purpose  of  rape, 
was  made  upon  a  young  married  woman,  and  continued  after 
she  had  resisted,  had  declared  herself,  and  had  cried  for  help, 
the  violence  being  accompanied  by  profane  and  lewd  language 
which  would  be  resented  by  the  commonest  woman  of  the  town. 
But  as  I  am  of  opinion  that  we  cannot  conclude  that  the  error  in 
the  admission  of  the  testimony  was  not  prejudicial  to  the  de- 
fendant, I  adivse  that  we  order  a  new  trial. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
•costs  to  abide  the  event  All  concur,  except  Hirschberg,  J., 
who  dissents. 

Habmlessness  of  Erbob  in  Admitting  or  Excluding  Evidence, — con- 
tinued. 

A  judgment  that  a  conveyance  ia  in  fraud  of  creditors  will  not  be  re- 
versed because  of  the  exclusion  of  evidence  of  a  conversation  which  tends 
to  show  the  grantor's  good  faith,  where  the  substance  of  the  conversation 
is  shown  in  other  connections. 

Benedict  v.  Eldridge,  14  App.  Div.  625 ;  77  St.  Rep.  979 ;  43  Supp.  979. 

Errors  in  the  admission  and  rejection  of  evidence  as  to  the  past  dama- 
ges in  an  action  for  an  injunction  against  an  elevated  railroad  are  imma- 
terial and  harmless,  where  the  unchallenged  and  uncontroverted  proof  clear- 
ly justifies  the  amount  awarded  for  such  damages. 

Doyle  v.  Manhattan  Ry.  Co.,  16  Daly,  506;  35  St.  Rep.  373;  12  Supp.  548. 

In  an  action  to  recover  damages  for  injuries  to  the  easements  of  light, 
air  and  access  to  property  pertaining  to  real  estate  caused  by  the  erection 
and  maintenance  of  an  elevated  railroad  upon  an  adjoining  street,  error  in 
admitting  questions  calling  for  the  opinion  of  a  witness  as  to  what  would 
have  been  a  fair  rental  value  of  the  property  if  the  railroad  had  not  been 
built,  as  to  the  causes  which  occasioned  a  decrease  of  rental  value  and  as  to 
the  amount  of  damages  caused  thereby,  is  not  prejudicial,  where  abundant 
and  competent  evidence  is  given  by  witnesses  having  knowledge  of  the  facts 
showing  that  the  actual  rental  value  of  similar  property  in  the  same  street 
steadily  decreased  after  the  building  of  the  road,  that  while  it  was  being 
constructed  business  on  the  street  began  to  fall  off,  that  dirt,  ashes,  smoke 
and  cinders  filled  the  air,  darkened  the  light  and  embarrassed  the  trade  so 
that  business  left  the  street,  and  where  the  verdict  is  for  a  less  amount 
than  the  damages  this  testimony  tended  to  show. 

McGean  v.  Manhattan  Ry.  Co.,  117  N.  Y.  219;  27  St.  Rep.  337. 
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Erroneously  admitted  parol  evidence  to  vary  the  terms  of  a  written  con- 
tract is  not  prejudicial,  where,  disregarding  the  objectionable  evidence  and 
upon  the  written  contract  as  construed  by  the  appellate  court  and  the  facts- 
transpiring  after  its  execution  as  determined  by  the  court  below  upon  suffi- 
cient evidence,  the  judgment  appealed  from  is  legally  proof  against  success- 
ful assault. 

Howe  v.  Robinson,  13  Misc.  256;  68  St  Rep.  87;  34  Supp.  85. 

If  a  question  put  to  a  lay  witness  touching  his  impression  of  the  mental 
condition  of  a  party  is  improper  in  form,  such  technical  error  is  not  to  be 
deemed  to  have  been  prejudicial,  where  it  is  apparent  from  the  evidence  of 
the  witness  that,  in  replying,  he  stated  only  his  impression  as  derived  from 
described  acts  of  and  conversations  had  with  the  party. 

Wyse  v.  Wyse,  155  N.  Y.  367. 

e.  Affecting  credibility  of  party. 

The  admission  of  evidence  to  prove  that  defendant  had  at  some  previous- 
time  made  a  false  statement  regarding  a  fact  not  in  issue  at  the  trial  and 
concerning  which  there  was  no  conflicting  testimony  given  by  defendant  is. 
harmful,  where  such  evidence  could  have  no  other  effect  than  to  discredit 
defendant's  testimony,  not  otherwise  impeached. 

Wilson  v.  Wilson,  4  Keyes,  413;  4  Abb.  Ct.  App.  Dec.  621. 

Permitting  on  the  cross-examination  of  defendant  in  order  to  affect  hi* 
credibility  the  question  whether  he  had  had  any  trouble  lately  about  the 
transfer  of  some  property  that  was  made  to  him  which  it  was  claimed  be- 
held fraudulently,  is  harmless,  where  it  is  subsequently  shown  by  the  de- 
fendant that  the  party  who  made  the  charge  withdrew  it  and  acknowledged 
that  he  had  no  cause  of  complaint  against  him. 

Markgraf  v.  Klinge,  36  Misc.  167;  107  St.  Rep.  155;  73  Supp.  155. 

Admission  of  evidence  which  in  itself  is  immaterial  and  therefore  harm- 
less becomes  a  ground  for  reversal  if  subsequent  testimony  of  the  unsuc- 
cessful party  upon  a  material  point  is  inconsistent  with  it  and  it  may  have- 
had  weight  in  discrediting  such  testimony  and  leading  to  the  judgment  ap- 
pealed from. 

Wilson  v.  Wilson,  4  Keyes,  413;  4  Abb.  Ct.  App.  Dec.  621. 

Where  it  appears  that  the  communications  testified  to  by  a  physician 
tended  to  show  that  the  plaintiff  had  tesified  falsely  as  to  the  extent  of  hi* 
injuries,  the  fact  that  the  jury  found  a  general  verdict  in  favor  of  the  de- 
fendant and  inferentially  that  the  defendant  was  not  responsible  for  plain- 
tiff's injuries  does  not  render  the  error  harmless,  as  there  being  a  sharp* 
conflict  in  the  evidence  as  to  how  the  accident  occurred,  the  admission  of 
the  statement  by  plaintiff  to  his  physician  as  to  his  physical  condition  be- 
fore the  accident  prejudicially  affected  his  credibility. 
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Scner  y.  Metropolitan  St.  Ry.  Co.,  71  App.  Div.  28;  109  St.  Rep.  625;  75 
Supp.  625. 

f.  In  equity  actions. 

The  rules  of  evidence  of  the  common-law  courts  were  never  adopted  or 
followed  in  the  Court  of  Chancery.  In  suits  in  chancery,  errors  in  the  ad- 
mission or  exclusion  of  evidence  never  were  ground  for  reversal  of  the  judg- 
ment provided  that,  disregarding  the  evidence  erroneously  admitted,  or  duly 
considering  the  evidence  erroneously  excluded,  the  decision  was  just,  and 
adequately  supported  by  legal  evidence. 

De  St.  Laurent  v.  Slater,  23  App.  Div.  70;  82  St.  Rep.  1103;  48  Supp. 
1103. 

Smith  v.  Wetmore,  24  Misc.  225;  86  St.  Rep.  513;  52  Supp.  513. 

The  above  rule  still  applies  to  equity  actions. 

De  St.  Laurent  v.  Slater,  23  App.  Div.  70;  82  St.  Rep.  1103;  48  Supp. 
1103. 

McSorley  v.  Hughes,  58  Hun,  360;  12  Supp.  179. 

Smith  v.  Wetmore,  24  Misc.  225;  86  St.  Rep.  513;  52  Supp.  513. 

Evans  v.  Sims,  82  Hun,  396;  63  St.  Rep.  565;  31  Supp.  259. 

Granger  v.  Brooks,  3  App.  Div.  129 ;  39  Supp.  355. 

Colwell  v.  Colwell,  14  App.  Div.  80;  77  St.  Rep.  439;  43  Supp.  439. 

This  rule  in  equity  was  such  a  matter  of  course  to  bench  and  bar  in  pre- 
ceding generations,  that  it  is  quite  impossible  to  find  any  equity  case,  ex- 
cept in  recent  years,  where  there  was  any  question  of  it,  or  any  confusion  as 
between  it  and  the  stricter  rule  applied,  upon  review,  to  errors  in  the  ad- 
mission or  rejection  of  evidence  in  actions  in  the  common-law  courts. 

De  St.  Laurent  v.  Slater,  23  App.  Div.  70;  82  St.  Rep.  1103;  48  Supp. 
1103. 

The  only  question  that  arose  over  it  was  whether,  when  an  issue  of  fact 
was  sent  out  of  chancery  for  trial  in  a  common-law  court  before  a  jury, 
and  the  verdict  and  proceedings  were  certified  back  to  chancery,  the  errors 
of  the  common-law  judge  in  admitting  and  excluding  evidence  had  to  be 
regarded,  upon  a  motion  to  set  aside  the  verdict,  the  same  as  in  the  com- 
mon-law courts,  but  it  was  held  otherwise,  viz.,  that  as  the  verdict  of  the 
jury  was  obtained  only  to  inform  the  conscience  of  the  chancellor,  and  lie 
was  free  to  adopt  or  reject  it  as  he  saw  fit,  he  reviewed  the  evidence  taken 
before  the  jury,  in  respect  of  errors  in  admitting  or  excluding  evidence,  in 
the  same  way  as  though  it  had  been  taken  in  chancery. 

Id. 

Forrest  v.  Forrest,  25  N.  Y.  501. 

Clapp  v.  Fullerton,  34  N.  Y.  190. 

Lansing  v.  Russell,  2  N.  Y.  563. 

And  the  same  thing  is  enacted  in  section  1003  of  the  Code  of  Civil  Pro* 
cedure,  viz.,  that  when  an  issue  of  fact  in  an  equitable  action  is  sent  to  a. 
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jury,  "An  error  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge  upon  the  trial,  may,  in  the  discretion  of  the 
<ourt  which  reviews  it,  be  disregarded,  if  that  court  is  of  opinion  that  sub- 
stantial justice  does  not  require  that  a  new  trial  should  be  granted." 

The  rule  in  equity  causes  stated  above  had  never  been  questioned  in  this 
State,  and  this  provision  of  the  Code  fully  recognizes  it  by  bringing  within 
it  trials  by  a  jury  of  issues  of  fact  in  equity  suits. 

De  St.  Laurent  v.  Slater,  23  App.  Div.  70;  82  St.  Rep.  1103;  48  Supp. 
1103. 

This  rule  applies  also  to  suits  tried  entirely  by  the  court. 

Id. 

Where,  in  an  action  in  equity  brought  by  the  grantor  to  set  aside  a  con- 
veyance upon  the  ground  of  his  mental  incapacity  to  dispose  of  his  prop- 
erty, the  appellate  court  is  satisfied  that  on  all  the  facts  and  circumstances 
the  result  reached  by  the  trial  court  ought  not  to  have  been  different  if  the 
■evidence  of  certain  lay  witnesses  as  to  their  impressions  of  the  plaintiff's 
mental  condition  given  in  reply  to  questions  technically  improper  in  form 
had  been  rejected,  a  new  trial  should  not  be  granted  on  account  of  such 
■questions. 

Wyse  v.  Wyse,  155  N.  Y.  367. 

Upon  the  trial  of  equitable  action  to  recover  money  paid  to  a  creditor  by 
a  firm  on  the  ground  that  it  was  fraudulent  as  to  judgment  creditors  of  the 
firm,  permitting  such  creditor  on  his  cross-examination  to  testify  that  he 
made  the  loan  on  the  credit  of  the  firm  and  not  on  the  credit  of  his  son,  one 
of  the  members  of  the  firm,  does  not  injure  the  plaintiff,  where  it  appears 
that  such  creditor  and  firm  had  previous  to  the  trial  been  examined  in  pro- 
ceedings supplementary  to  execution  and  the  evidence  so  taken,  which  sub- 
stantially proves  the  same  facts  that  were  shown  by  the  improper  evidence, 
was  introduced  on  the  trial  by  the  plaintiff. 

Granger  v.  Brooks,  3  App.  Div.  129;  39  Supp.  355. 

g.  In  surrogate's  court. 

Under  section  2545  of  the  Code  of  Civil  Procedure  providing  that  a  sur- 
rogate's decree  "shall  not  be  reversed  for  an  error  in  admitting  or  reject- 
ing evidence,  unless  it  appears  to  the  appellate  court  that  the  exceptant 
was  necessarily  prejudiced  thereby,"  an  appellate  court  is  at  liberty  to  dis- 
regard such  an  error  if  it  could  have  had  no  influence  upon  the  determina- 
tion of  the  case. 

Matter  of  Miner,  146  N.  Y.  121;  CO  St.  Rep.  265. 

Before  the  Code  the  admission  of  incompetent  evidence  was  presumptive- 
ly injurious,  but  section  2545  seems  to  have  changed  this  presumption. 
Under  this  section,  when  the  court  of  review  finds  that  incompetent  evi- 
dence has  been  received  or  competent  evidence  rejected,  it  then  becomes  its 
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-duty  to  determine  whether  the  error  prejudiced  the  party  against  whom  it 
Avas  committed.  If  it  appears  to  the  court  that  it  did  not,  then  its  duty  is 
plain,  but,  if,  on  the  other  hand,  the  evidence  erroneously  admitted  or  re- 
jected was  important  and  materia],  and  the  court  cannot  say,  that  not- 
withstanding the  error,  the  judgment  is  right,  or  if  it  entertains  a  reasona- 
ble doubt  upon  the  subject,  then  a  case  is  presented  where  the  party  ex- 
cepting was  necessarily  prejudiced  within  this  section. 

Matter  of  Smith,  95  N.  Y.  516. 

Matter  of  Bedlow,  67  Hun,  408;  51  St.  Rep.  782;  22  Supp.  290. 

Under  the  former  statutes,  the  erroneous  exclusion  by  the  surrogate  of 
•evidence  would  not  call  for  a  reversal  of  the  decree,  if  it  was  manifest  that 
-the  result  would  not  have  been  changed  by  the  evidence  offered. 

Horn  v.  Pullman,  72  N.  Y.  269. 

To  authorize  a  reversal  of  a  surrogate's  decree  under  section  2545  for  er- 
roneous admission  of  evidence  it  must  appear  that  without  the  improper 
evidence  the  respondent  wculd  not  have  succeeded. 

Loder  v.  Whelpley,  111  N.  Y.  239;  19  St.  Rep.  631. 

The  appellate  court  must  be  satisfied  that  with  the  excluded  evidence  the 
appellant  would  not  have  failed  in  his  proof,  or  that  without  the  evidence 
■erroneously  received  the  respondent's  case  was  deficient. 

Snyder  v.  Sherman,  88  N.  Y.  656. 

The  admission  of  improper  evidence  in  proceedings  before  the  surrogate 
-for  the  probate  of  a  will,  is  not  ground  for  reversal  of  his  decision,  admit- 
ting it  to  probate,  if  it  appears  from  the  whole  case  that  the  will  was  prop- 
erly sustained. 

Brick  v.  Brick,  66  N.  Y.  144. 

Matter  of  Bedlow,  67  Hun,  408;  51  St.  Rep.  782;  22  Sup.  290. 

On  the  issue  as  to  whether  notes  of  an  executor,  payable  to  his  testator, 
had  been  cancelled  by  the  latter,  where  there  is  evidence  that  the  executor 
had  taken  the  notes  from  a  safe  to  which  he  had  access,  and  had  drawn  a 
line  through  his  own  name  subscribed  to  each  of  them,  it  is  prejudicial  er- 
ror to  exclude  evidence  offered  by  the  executor  that  he  did  not  know  the 
^combination  of  the  safe. 

Matter  of  Mellen,  56  Hun,  553;  31  St.  Rep.  770;  9  Supp.  929. 

Where  upon  the  trial  of  an  issue  of  fact  by  a  surrogate  the  evidence  on 
•each  side  is  so  nearly  balanced  that  a  determination  either  way  would  not 
be  reversed  upon  appeal,  it  may  not  be  said  that  the  losing  party  is  not 
prejudiced  by  material  testimony  of  an  incompetent  witness. 

Matter  of  Eysaman,  113  N.  Y.  62;  22  St.  Rep.  136. 

Proceedings  before  a  surrogate  are  equitable  in  their  nature,  and  an  er- 
ror in  the  admission  of  evidence  is  harmless,  if  the  decree  is  sustained  by 
sufficient  competent  evidence. 

Matter  of  McGee,  5  App.  Div.  527 ;  38  Supp.  1062. 
JU.  N.  T.  A.  C.  8 
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Clapp  v.  Fullerton,  34  N.  Y.  190.  "" 

Matter  of  Torkington,  79  Hun,  128;  61  St  Rep.  426;  29  Supp.  433. 
Matter  of  Bedlow,  67  Hun,  408;  51  St  Rep.  782;  22  Supp.  290. 
Matter  of  Smith,  95  N.  Y.  516. 

h.  Specific  cases. 

The  reception  from  a  witness  of  a  mathematical  calculation  as  to  the- 
values  of  property,  in  an  elevated  railroad  action,  which  the  referee  could 
have  made  for  himself,  is  not  a  reversible  error. 

Witmark  v.  N.  Y.  Elevated  R.  Co.  149  N.  Y.  393. 

The  admission  in  evidence,  upon  the  trial  of  an  action  to  recover  dam- 
ages for  personal  injuries  resulting  from  the  alleged  negligence  of  a  rail- 
road company,  of  the  opinions  of  experts  to  the  effect  that  the  result  of 
painting  a  push  stick  is  to  obscure  defects  thereon  does  not  constitute  re- 
versible error,  as  the  experts  informed  the  jury  only  what  the  jurors 
should  have  known  and  undoubtedly  did  know. 

Miller  v.  Erie  R.  Co.,  34  App.  Div.  217;  88  St.  Rep.  606;  54  Supp.  606. 

An  error  in  the  reception  of  incompetent  evidence  upon  the  question  of 
negligence,  which  must  have  affected  the  minds  of  the  jurors  upon  that 
question  and  possibly  on  the  question  of  damages,  requires  a  reversal,  not- 
withstanding a  special  finding  of  negligence  in  another  particular  which 
rendered  the  error  apparently  harmless. 

McPhillips  v.  N.  Y.,  New  Haven  &  H.  R.  Co.,  12  Daly,  365. 

An  error  in  admitting,  on  a  trial  by  a  referee  of  an  action  brought  to- 
recover  for  services  rendered  by  an  attorney,  a  question  put  to  a  witness- 
for  the  plaintiff  as  to  the  value  of  the  services  which  was  incompetent  un- 
der the  rule  that  a  hypothetical  question  should  be  throughout  what  its 
name  imports  and  not  a  question  calling  for  the  personal  judgment  of  the 
witness  upon  facts  known  to  him  outside  of  the  question  and  outside  of  the 
testimony,  does  not  require  a  reversal  of  a  judgment  in  favor  of  the  plain- 
tiff, when  it  appears  that  the  value  put  upon  the  plaintiff's  services  by  the- 
answer  to  such  question  is  the  lowest  given  by  any  of  the  several  witnesses- 
on  the  subject  and  is  in  itself  a  low  estimate. 

Bramble  v.  Hunt,  68  Hun,  204;  52  St.  Rep.  92;  22  Sup.  842. 

In  an  action  against  a  municipality  for  injuries  sustained  by  a  fall  on 
an  icy  sidewalk,  the  fact  that  the  plaintiff  is  not  permitted  to  prove  that 
the  snow  was  removed  from  the  sidewalks  in  front  of  other  premises  is  not 
harmful,  as  such  evidence  would  only  tend  to  show  that  the  city  was  per- 
forming its  duty  by  making  the  abutting  owners  clean  their  sidewalks  rath- 
er than  that  it  was  negligent  in  not  itself  cleaning  the  sidewalk  in  question. 

Crawford  v.  New  York,  68  App.  Div.  107;  108  St.  Rep.  261 ;  74  Supp.  261. 

An  alleged  error  committed  by  the  referee  upon  the  trial  of  an  elevated 
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railroad  action  in  admitting  on  behalf  of  the  plaintiff  a  paper  containing 
a  tabulated  summary  of  rents  received  by  the  plaintiff  from  properly  ad- 
joining that  in  suit,  the  amounts  of  which  had  previously  been  testified  to 
by  witnesses  without  objection,  does  not  furnish  a  ground  for  reversing  the 
judgment. 

Witmark  v.  N.  Y.  Elevated  R.  Co.  149  N.  Y.  393. 

The  admission  of  a  question,  in  an  action  against  an  elevated  railroad, 
as  to  whether  the  road  generally,  running  through  an  avenue,  is  a  benefit 
to  the  business  of  the  avenue,  is  harmless,  where  the  witness  only  answers. 
"I  think  not." 

Saxton  v.  N.  Y.  Elevated  R.  Co.  65  Hun,  619;  47  St.  Rep.  186;  19  Supp. 
746. 

Error,  in  an  action  for  services  in  which  the  defendant  contends  that 
the  services  were  performed  for  a  corporation  of  which  he  is  the  president, 
in  refusing  to  allow  the  defendant  to  introduce  in  evidence  a  bill  rendered 
the  corporation  for  such  sen-ices  is  harmless,  when  plaintiff's  agent  testi- 
fied that  the  bill  was  made  to  the  corporation  through  mistake. 

Gillin  Printing  Co.  v.  Traphagen,  36  Misc.  774;  108  St  Rep.  900;  74 
Supp.  900. 

In  an  action  for  lapsing  life  insurance  policies,  the  admission  of  the  in- 
sured's testimony  that  he  had  previously  been  allowed  to  pay  premiums- 
over  four  weeks  due  in  violation  of  a  provision  that  a  delinquency  of  lour 
weeks  should  avoid  the  policy  is  not  prejudicial,  where  the  jury  is  charged 
that  such  evidence  is  immaterial  and  the  case  turns  on  whether  the  partic- 
ular payment  in  question  was  timely  made. 

Williams  v.  Metropolitain  Life  Insurance  Co.  35  App.  Div.  82;  88  St. 
Rep.  595;  54  Supp.  595. 

Upon  the  trial  of  an  action  to  recover  damages  for  personal  injuries  sus- 
tained by  plaintiff  in  a  collision  with  one  of  defendant's  cars,  permitting  a 
physician  to  testify,  "This  asthmatic  condition  in  my  opinion  could  have 
been  the  result  of  some  violence,"  in  answer  to  a  question  whether  the 
asthma  which  plaintiff  had  after  the  accident  could  have  been  occasioned 
by  reason  of  the  plaintiff's  receiving  an  injury  by  coming  in  contact  with 
some  large  body  with  sufficient  violence  to  cause  the  injury  he  observed,  is 
harmless,  another  physician  having  given  substantially  the  same  answer  to 
practically  the  same  question  and  it  appearing  that  plaintiff  never  before 
had  asthma  and  did  have  it  immediately  after  the  injury  to  his  chest  and 
had  difficulty  with  his  breathing,  which  is  the  symptom  of  asthma,  as  the 
result  of  the  accident. 

Hedges  v.  Metropolitan  St.  Ry.  Co.,  70  App.  Div.  548;  109  St.  Rep.  532; 
75  Supp.  532. 

In  an  action  against  a  railroad  for  setting  fire  to  inflammable  material 
<m  its  right  of  way  and  permitting  it  to  spread  onto  plaintiff's  land,  the 
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admission  of  testimony  by  a  third  party  that  engines,  running  over  defend- 
ant's road  at  different  times  before  the  fire  in  question  was  set,  scattered 
fire  from  their  smokestacks  while  drawing  trains  at  the  place  where  he 
lived,  to  establish  the  claim  that  the  fire  in  question  was  set  by  spark* 
from  defendant's  engines,  in  the  absence  of  evidence  that  the  engines  to 
which  witness  referred  were  of  a  similar  kind  and  working  under  similar 
conditions  as  those  claimed  to  have  set  the  fire,  is  prejudicial  error. 

O'Reilly  v.  Erie  R.  Co.,  72  App.  Div.  228;  110  St.  Rep.  171;  76  Supp.  171. 

Upon  the  trial  of  an  indictment  for  manslaughter,  where  it  appears  that 
defendant  had  gone  to  the  aid  of  his  brother  who  was  engaged  in  a  fight 
with  the  deceased,  error  in  the  admission  of  evidence  of  the  acts  and  dec- 
larations of  his  brother,  in  the  absence  of  the  defendant  and  prior  to  the 
time  when  he  arrived  at  the  scene  of  the  homicide,  tending  to  show  that  his 
brother  invited  the  fight  and  was  the  aggressor,  is  harmful. 

People  v.  Maine,  106  N.  Y.  50;  59  N.  E.  696. 

In  an  action  to  restrain  the  operation  of  an  elevated  railroad  and  for 
damages  the  admission  of  testimony  as  to  the  value  of  the  property  in  an- 
swer to  question  improper  in  form  is  not  reversible  error,  where  it  appears 
that  the  court  did  not  follow  such  testimony  in  reaching  its  determination 
of  the  depreciation  in  the  value  of  the  property  resulting  from  the  exist- 
ence and  use  of  the  railroad  but  followed  other  evidence  bearing  upon  the 
same  question. 

Korn  v.  N.  Y.  Elevated  R.  Co.,  37  St.  Rep.  630;  13  Supp.  514. 

The  refusal  to  allow  the  defendant,  an  elevated  railroad,  to  show  that 
plaintiff  conveyed  his  premises  pending  the  action  is  harmless  error,  where 
the  record  shows  the  facts  and  it  appears  therefrom  that  plaintiff  had  con- 
veyed the  property  through  a  third  person  to  himself  and  wife  but  that 
the  complete  title  was  revested  in  him  at  the  time  of  the  trial. 

Kohn  v.  Manhattan  Ry.  Co.,  11  Misc.  23;  64  St.  Rep.  626;  31  Supp.  859. 

The  erroneous  admission  of  evidence  by  which  plaintiff  shows  the  condi- 
tion of  a  sidewalk  after  an  accident  by  the  testimony  of  a  witness  who  saw 
it  two  years  thereafter  is  perfectly  harmless,  where  there  is  no  dispute 
that  the  condition  of  the  sidewalk  was  not  the  same  then  as  at  the  time  of 
the  accident,  or  as  to  the  extent  or  character  of  the  defect,  and  taken  in  con- 
nection with  the  concession  made  on  the  trial  by  the  city  that  it  had  notice 
for  a  sufficient  length  of  time  to  call  for  the  repair  of  the  sidewalk  before 
the  accident  took  place,  the  testimony  complained  of  could  not  in  any  way 
have  affected  the  result. 

Brewer  v.  New  York,  31  App.  Div.  244;  86  St.  Rep.  865;  52  Supp.  865. 

The  reversal  of  a  conviction  of  murder  where  the  defense  of  insanity  was 
interposed  is  not  called  for  by  the  objection  that  non-expeTt  witnesses  for 
the  prosecution  were  permitted  to  answer  questions  as  to  whether  acts  and 
declarations  of  the  defendant  testified  to  by  them  were  rational  or  irrationaL 
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when  it  appears  that  the  testimony  of  the  witnesses  amounted  in  fact  to 
nothing  more  than  the  impression  which  the  acts  and  declarations  of  the 
defendant  produced  upon  their  minds  at  the  time  and  the  case  discloses 
no  reason  to  believe  that  the  testimony  was  understood  by  the  jury  in  any 
other  sense. 

People  v.  Youngs,  151  N.  Y.  210;  45  N.  E.  460. 

In  an  action  to  restrain  the  operation  of  an  elevated  railroad,  where  an 
injunction  is  granted  on  condition  that  it  shall  be  inoperative  upon  the 
payment  of  a  certain  sum  as  damages  to  the  fee,  errors  at  the  trial  in  the 
admission  and  exclusion  of  evidence  of  the  value  of  the  fee  are  not  ground 
for  reversal  as  affecting  the  amount  to  be  paid  in  avoidance  of  the  injunc- 
tion, since  they  do  not  invalidate  the  claim  to  relief  by  injunction. 

Doyle  v.  Manhattan  Ry.  Co.,  16  Daly,  506;  35  St  Rep.  373;  12  Supp. 
548. 

Upon  the  trial  of  an  indictment  for  uttering  a  forged  check  it  is  impos- 
sible to  say  that  the  defendant  was  not  prejudiced  by  an  error  in  admit- 
ting, as  bearing  upon  the  question  of  intent,  other  similar  checks  found  up- 
on his  person  with  the  forged  check  counted  upon,  without  any  proof  m  to 
their  handwriting  or  as  to  whether  they  were  genuine  or  forged. 

People  T.  Altman,  147  N.  Y.  473;  70  St.  Rep.  66. 


GKAT  v.  BROOKLYN  HEIGHTS  E.  CO. 

[72  App.  Div.  m;  HO  St.  Rep.  20;  76  Supp.  20.} 

[Supreme  Court,  Appellate  Division,  Second  Department.    May  1,  1902.) 

1.  Opinion  Evidence: — Abortion — Appearance  of  Fetus. 

In  an  action  for  injuries  which  plaintiff  claimed  to  have  resulted  in  an 
abortion,  the  testimony  of  a  woman  who  had  had  a  miscarriage  her- 

Note. — Hypothetical  Questions. 

a.  Form  of  question. — 37. 

1.  Exception  to  general  rule.— 41. 

2.  Cross  examination. — 42. 

b.  Basis  of  question.—' 43. 

c  Objection  and  exception.— 45. 


a.  Form  of  question. 
The  general  rule  is  that  it  is  necessary  in  order  to  get  the  opinion  of  an 
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self,  and  had  attended  others  who  had  them,  was  admissible  to  show 
that  the  purported  fetus  which  came  from  plaintiff  was  similar  in  ap- 
pearance to  the  one  which  came  from  herself;  the  subject  being  one  as 
to  which  the  jury  were  not  supposed  to  have  the  same  degree  of  knowl- 
edge as  the  witness,  and  thus  within  the  exceptions  to  the  rule  against 
opinion  evidence. 
2.  Examination  of  Witnesses — Query  by  Witness — Assuming  Facts 
in  Issue  — Failure  to  Object. 
In  an  action  for  injuries  claimed  to  have  resulted  in  an  abortion,  plain- 
tiff, in  asking  her  counsel  a  question  for  the  purpose  of  better  under- 
standing one  which  had  been  put  to  her,  assumed  that  she  had  had  an 
abortion,  but  no  objection  was  made  until  after  plaintiff  had  answered 

Hypothetical  Questions, — continued. 

expert  to  propound  to  him  an  hypothetical  question  clearly  stating  the 
facts  claimed  so  that  the  jury  may  know  upon  precisely  what  state  of  facts 
the  expert  bases  his  opinion. 

Reynolds  v.  Robinson,  64  N..Y.  589. 

Cushman  v.  U.  S.  Life  Ins.  Co.  70  N.  Y.  12,  80. 

Guiterman  v.  Liverpool,  N.  Y.  &  Phila.  S.  S.  Co.,  83  N.  Y.  358, 

People  v.  McElvaine,  121  N.  Y.  250;  30  St.  Rep.  977. 

Link  v.  Sheldon,  136  N.  Y.  1,  9;  48  St.  Rep.  820. 

Matter  of  Snelling,  136  N.  Y.  515;  49  St.  Rep.  695. 

In  the  case  of  Link  v.  Sheldon,  136  N.  Y.  1 ;  48  St.  Rep.  820,  the  court 
says, — "A  medical  expert,  being  examined  as  a  witness  for  the  defendants, 
had  answered  a  hypothetical  question  upon  an  assumed  case,  and  which  in- 
volved the  consequences  to  the  hand  of  not  redressing  it  within  a  certain 
period  of  tame.  He  was  then  asked  by  defendant's  counsel:  'Could  you 
trace  any  of  the  results,  which  you  have  heard  testified  to  by  Dr.  Doyle, 
to  the  lack  of  redressing  on  Monday  night?' "  An  objection  to  the  evi- 
dence was  sustained  and  an  exception  taken.  Dr.  Doyle  was  called  in,  in 
the  place  of  the  defendants,  who  were  the  regular  physicians  to  the  patient, 
and  he  had  testified  to  the  case,  his  treatment  of  it  and  as  to  the  condition 
of  the  hand.  The  medical  expert  witness,  to  whom  this  question  was  put 
knew  nothing  of  the  case,  and  had  testified  hypothetically.  To  have  an- 
swered the  question  would  have  required  him  to  pass  upon,  or  to  draw 
inferences  from,  the  evidence  given  in  the  case  by  another  witness,  and 
that  would  have  been  clearly  improper  within  the  authorities." 

In  Matter  of  Snelling,  130  N.  Y.  515;  49  St.  Rep.  695,  two  physicians 
were  called  as  experts  by  the  proponents.  Both  physicians  testified  that 
they  had  read  all  the  testimony  of  contestant's  witnesses  describing  the  acts, 
conversations  and  transactions  of  the  testator  which  tended  to  show  her 
mental  capacity.    To  each  of  the  experts  the  following  question  was  pro* 
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the  main  question,  and  her  answer  thereto  was  competent.     Held,  that 
the  interjected  query  was  in  the  case  without  objection  or  exception, 
and  refusal  to  grant  a  motion  to  strike  it  out,  made  after  the  main 
question  had  been  answered  was  not  error. 
■3.  Witnesses — Contradiction  of  One's  Own  Witness. 

Though  a  party  is  generally  precluded  from  impeaching  the  general  rep- 
utation of  his  own  witness  for  truth,  and  cannot  impugn  his  credibil- 
ity by  genera]  evidence  tending  to  show  him  to  be  unworthy  of  belief, 
he  is  not  precluded  from  proving  the  truth  of  any  particular  fact  by 
any  other  competent  testimony,  though  in  direct  contradiction  to  the 
testimony  of  his  own  witness,  and  though  the  evidence  establishing  such 

Hypothetical  Questions,— continued. 

pounded:  "Assuming  their  testimony  to  be  true,  and  basing  your  opinion 
on  such  testimony,  what  would  you  say  as  to  the  mental  condition  of  Mary 
&nelling,  say  in  June,  1890?"  This  question  was  objected  to  by  the  coun- 
sel for  the  contestants.  The  surrogate  overruled  the  objection.  The  wit- 
ness in  each  case  then  answered:  "I  should  say  she  was  perfectly  sane." 
It  was  held  the  question  was  improper.  The  court  says:  "And  it  would 
be  difficult  to  imagine  a  plainer  breach  of  the  rule  than  is  presented  by 
the  question  propounded  to  the  witness  in  this  case.  The  principle  is  not 
changed  by  the  circumstance  that  all  the  testimony  embraced  within  the 
sweeping  terms  of  the  question  was  before  the  court,  or  by  the  fact  that 
the  mass  of  testimony  upon  which  the  opinion  was  based  came  from  wit- 
nesses of  the  opposite  party.  The  necessity  of  a  specific  question,  at  the 
lime  of  the  examination  of  the  witnesses,  covering  all  the  facts  or  assumed 
facts,  upon  which  the  opinion  of  the  expert  is  required,  is  as  apparent  in 
-such  a  case  as  in  any  other." 

In  People  v.  Harris,  136  N.  Y.  423;  49  St.  Rep.  751,  it  is  said:— "Such 
questions  to  be  properly  asked  of  purely  expert  witnesses,  must  rest  upon 
facts  which  are  either  admitted  or  being  in  conflict  upon  the  evidence,  the 
jury  are  to  pass  upon." 

In  the  case  of  Reynolds  v.  Robinson,  64  N".  Y.  589,  595,  a  witness  testified 
that  he  had  been  a  physician  and  surgeon  for  twenty-seven  years;  had 
treated  many  cases  of  cancer;  had  heard  the  testimony  of  the  other  doctors 
and  their  description  of  the  cancer  with  which  the  testator  was  afflicted; 
that  he  was  acquainted  with  the  value  of  services  in  dressing  such  cases, 
and  that  he  obtained  his  knowledge  in  nursing  and  dressing  such  cases; 
and  that  he  heard  the  testimony  of  plaintiff's  wife  read.  The  following 
question  was  then  put:  "What  would  be  the  value  of  the  services  ren- 
dered by 'her  in  nursing  and  dressing  the  cancer  of  Mr.  Hill  during  the  last 
six  years  of  his  life?"  Defendants  objected  to  this  evidence  on  the  ground 
that  the  witness  had  no  knowledge  of  the  value  of  the  services  except  as  in- 
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fact  may  collaterally  tend  to  show  that  such  witness  was  unworthy 
of  belief. 
4.  Evidence — Hypothetical  Questions — Form  and  Sufficiency. 

It  is  not  necessary  that  the  facts  recited  in  a  hypothetical  question  shall 
be  established  beyond  all  controversy,  but  is  enough  if  they  are  sup- 
ported by  some  evidence;  and  in  asking  such  questions  counsel  may 
base  them  on  either  the  whole  or  any  part  of  the  evidence,  and  may- 
assume  the  facts  as  they  claim  them  to  exist,  and  an  error  in  such  as- 
sumption does  not  make  the  question  objectionable,  if  within  the  pos- 
sible range  of  the  evidence, 
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formed  by  the  evidence  read  to  him;  and  that  he  was  incompetent,  under 
such  circumstances,  to  testify  to  the  value  of  the  services;  that  he  must 
state  facts,  and  was  not  competent  to  give  an  opinion.  The  objection  was 
overruled.  The  witness  had  never  seen  Mr.  Hill  and  knew  nothing  about 
his  condition  and  the  character  of  the  services  rendered,  except  from  the 
description  of  the  other  witnesses.  The  court  said:  "Under  such  circum- 
stances, it  is  settled  upon  authority  that  his  opinion,  as  given  by  him  was 
incompetent/"  Continuing  the  court  says,  "In  such  a  case,  it  is  not  the 
province  of  the  witness  to  reconcile  and  draw  inferences  from  the  evidence 
of  other  witnesses,  and  to  take  such  facts  as  he  thinks  their  evidence  has 
established,  or  as  he  can  recollect  and  carry  in  his  mind,  and  thus  form 
and  express  an  opinion.  His  opinion  may  be  obtained  by  stating  to  him  a 
hypothetical  case,  taking  in  some  or  all  the  facts  stated  by  witnesses  and 
claimed  by  counsel  putting  the  question  to  be  established  by  their  evidence, 
and  when  the  question  is  thus  stated,  the  witness  has  in  bis  mind  a  definite 
state  of  facts,  and  the  province  of  the  triers,  whether  referees  or  jurors,  is 
not  interfered  with." 

In  an  action  for  injury  to  certain  goods  alleged  to  have  been  caused  by 
negligence  on  the  part  of  the  defendant,  a  steamship  company,  one  Briggs. 
was  called  by  the  plaintiff  as  a  witness,  and  after  stating  that  he  had  fol- 
lowed the  seas  for  many  years  and  commanded  vessels  running  between 
New  York  and  Liverpool,  testified  that  he  had  heard  the  testimony  of  one 
or  two  of  the  witnesses  and  heard  the  testimony  read  to  the  jury  on  the 
previous  day,  and  the  circumstances  detailed  and  was  then  asked:  "Un- 
der the  circumstances  detailed  by  these  witnesses,  and  in  the  protest  and 
when  a  steamship  and  collier  along  side  of  her,  begins  to  drag  with  the 
wind  blowing  heavily  in  squalls  from  the  southwest  and  the  collier  working 
and  chafing  against  the  steamships  sides,  what  in  your  opinion  should  have 
been  done  by  the  persona  in  charge  of  the  steamship?"    The  evidence  was. 
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Action  by  Malvine  Gray  against  the  Brooklyn  Heights  Rail* 
road  Company.  From  a  judgment  in  favor  of  plaintiff,  defend- 
ant appeals.     Affirmed. 

Argued  before  Goodrich.,  P.  J.,  and  Bartlett,  Jenks^ 
Woodward,  and  Hirschberg,  JJ. 

Z.  22.  0 eland  {Charles  L.  Woody,  on  the  brief),  for  appellants 

Henry  Escher,  Jr.,  for  respondent. 

Hypothetical  Questions, — continued. 

objected  to,  on  the  ground  first  as  to  the  general  statement.  "Under  the 
circumstances  detailed  by  the  witnesses  and  the  protest."  It  was  held  that 
the  question  was  objectionable. 

Guiterman  v.  Liverpool,  etc.,  Steamship  Co.,  83  N.  Y.  358,  364. 

The  court  in  this  case  says:  "Nor  could  the  witness  be  called  upon  to- 
testify  unless  a  clear  state  of  facts  appeared ;  and  it  is  not  his  province  to 
draw  inferences  from  the  evidence  of  other  witnesses,  or  to  take  in  such, 
facts  as  he  recollects  and  thus  form  an  opinion." 

1.  Exception  to  general  rule. 

In  cases  where  expert  testimony  is  proper  and  the  expert  has  personal 
knowledge  of  the  facts,  an  exception  to  the  general  rule  is  made  and  a 
hypothetical  question  is  not  necessary  in  order  to  draw  out  his  opinion. 

Curtis  v.  Gano,  26  N.  Y.  426. 

Col  well  v.  Lawrence,  38  N.  Y.  71. 

Ayres  v.  Binghamton  Water  Commissioners,  22  Hun,  297. 

McSwyny  v.  Broadway  &  Seventh  Ave.  R.  Co.,  27  St.  Rep.  363;  7  Supp. 
456. 

In  an  action  for  personal  injuries  where  the  plaintiff's  physician  who 
performed  the  operation  testified  as  an  expert  in  his  behalf  and  stated  that 
his  testimony  was  based  upon  the  facts  which  he  had  previously  related 
to  the  jury,  it  was  held,  to  be  unnecessary,  in  asking  a  question  calling  for 
his  opinion  to  repeat  his  testimony  to  him  in  the  form  of  a  hypothetical 
question. 

Niendorff  v.  Manhattan  Ry.  Co.,  4  App.  Div.  46;  74  St.  Rep.  119;  38 
Supp.  690. 

In  an  action  for  work  and  labor,  after  plaintiff  had  testified  as  to  the 
character  of  the  services  rendered   he  called  a  witness  who  was  asked  i 
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Woodward,  J.  This  action  seeks  to  recover  damages  for  per- 
sonal injuries  due  to  a  collision  between  two  cars  of  the  defend- 
ant company,  at  a  street  intersection,  by  which  the  plaintiff,  a 
passenger  in  one  of  the  cars,  claims  to  have  been  thrown  against 
an  adjacent  seat  in  such  a  manner  as  to  produce  injuries  re- 
sulting in  an  abortion  nine  days  after  the  accident.  Upon  the 
motion  of  defendant  to  set  aside  the  verdict,  the  learned  justice 
who  presided  at  the  trial  said : 

"The  evidence  in  this  case  is  not  such  as  to  satisfy  me  that  the  plaintiff 
is  entitled  to  recover.     Still  there  is  a  conflict  of  evidence  which  I  think 

Hypothetical  Questions,— continued. 

"What  were  his  (plaintiff's)  services,  as  he  described  them,  worth  per 
month?"  This  was  objected  to  on  the  ground  that  it  was  not  competent 
for  witness  to  give  an  opinion  on  plaintiff's  statements.  The  objection 
was  overruled.     Held  no  error. 

McCollum  v.  Seward,  62  N.  Y.  316. 

See  Seymour  v.  Fellows,  77  N.  Y.  178,  181,  which  distinguishes  Reynolds 
v.  Robinson,  64  N.  Y.  589. 

2.  Cross  examination. 

Upon  cross-examination  counsel  may  assume  any  facts,  whether  perti- 
nent to  the  inquiry  or  not;  with  a  view  of  testing  the  skill  and  accuracy 
of  the  expert;  but  to  some  extent  under  the  control  of  the  trial  court. 

Dilleber  v.  Home  Life  Ins.  Co.,  87  N.  Y.  79. 

Werner  v.  Brooklyn  Elevated  Ry.  Co.,  11  App.  Div.  86;  76  St.  Rep.  846; 
42  Supp.  846. 

The  court  in  Frankfort  v.  Manhattan  Ry.  Co.,  12  Misc.  13;  66  St.  Rep. 
534;  33  Supp.  36,  says:  "In  response  to  an  inquiry,  hypothetically,  the 
circumstances  of  plaintiff's  injury  and  the  symptoms  of  her  condition,  the 
witness  affirmed  that  condition  to  be  the  consequence  of  the  injury  and  to 
be  permanent.  But  on  cross-examination  he  repudiated  the  hypothesis  up- 
on which  the  question  proceeded  and  avowed  that  his  opinion  was  founded 
on  the  actual  facts  of  the  case."  It  was  held  that  his  answer  should  be 
stricken  out. 

It  was  held  in  Taft  v.  Brooklyn  Heights  R.  Co.,  14  Misc.  390;  70  St.  Rep. 
750;  35  Supp.  1042,  that  an  answer  of  a  witness  cannot  be  stricken  out  on 
the  ground  that  he  has  not  maintained  his  ground  for  the  answer  on  cross- 
examination,  but  the  question  is  one  for  the  jury  to  determine  in  weighing 
his  evidence. 

It  is  proper  in  an  accident  case  to  ask  a  physician,  on  cross-examination, 
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was  sufficient  to  warrant  the  submission  of  the  case  to  the  jury,  and  I  can- 
not say  that  the  evidence  so  strongly  preponderates  in  favor  of  the  defend- 
ant as  to  justify  me  in  setting  aside  the  finding  of  the  jury  thereon,  and 
for  that  reason  I  feel  constrained  to  deny  the  defendant's  motion." 

In  this  view  of  the  trial  court  we  are  in  full  accord,  and  it 
•only  remains  to  examine  the  exceptions. 

It  is  urged  that  certain  evidence  elicited  from  one  Hannah 
O'Connor  constitutes  reversible  error,  it  having  been  received 
over  the  defendant's  objection  and  exception.  This  witness  tes- 
tified:    "I  have  attended  others  who  have  had  a  miscarriage. 

Hypothetical  Questions, — continued. 

-whether  an  examination  of  the  plaintiff  to  which  he  had  testified  was,  in 
liis  opinion,  a  full  and  fair  examination. 

MeSwyny  v.  Broadway  &  Seventh  Ave.  R.  Co.,  27  St.  R.  363;  7  Supp. 
456. 

Feople  v.  Augsbury,  97  N.  Y.  501. 

Where  an  expert  witness  has  been  examined  upon  hypothetical  questions 
•as  to  the  value  of  services  in  suit,  asking  his  opinion  upon  cross-examina- 
tion upon  an  hypothetical  case,  embracing  a  different  state  of  facts,  is  not 
such  an  adoption  of  the  witness  as  the  party's  own  witness  as  will  pre- 
clude his  contradiction. 

Tucker  v.  Ely,  20  Weekly  Dig.  66. 

b.  Basis  of  question. 

An  hypothetical  question  may  be  predicated  upon  any  facts  of  which 
there  is  any  evidence  on  either  side  pertinent  to  the  theories  which  they 
are  attempting  to  uphold. 

Dillcber  v.  Home  Life  Ins.  Co.,  87  N.  Y.  79,  83. 

Stearns  v.  Field,  90  N.  Y.  040. 

Wintringham  v.  Hayes,  144  N.  Y.  1;  63  St.  Rep.  16;  38  N.  E.  999. 

The  question  is  not  improper  simply  because  it  includes  only  part  of  the 
facts  in  evidence. 

Cole  v.  Fall  Brook  Coal  Co.,  159  N.  Y.  59;  53  N.  E.  670. 

It  was  held  in  Fisher  v.  Monroe,  2  Misc.  326;  51  St.  Rep.  585;  21  Supp. 
995,  that  it  was  necessary  for  the  question  to  "fully  and  fairly  state  all  the 
facts  which  had  been  proved  in  the  case  bearing  upon  the  issues  to  be  de- 
termined." 

The  head  note  in  the  case  of  Harnett  v.  Garvey,  66  N.  Y.  641,  says: 
"In  asking  hypothetical  questions,  for  the  purpose  of  obtaining  the  opinioa 
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My  own  daughter-in-law  in  this  country  had  three.  The  first 
she  had  was  two  months  and  a  half.  Then  she  had  one  nine 
weeks,  and  the  doctor  took  that  away  from  her.  My  own  was- 
five  weeks  that  I  had.  I  saw  the  one  I  had."  She  was  then 
asked:  "How  did  that  compare  with  the  one  you  saw  from 
Mrs.  Gray  ?"  This  was  objected  to,  on  the  ground  that  "it  is  in- 
competent, irrelevant,  and  improper,  instituting  comparison.1*" 
The  court:  "I  will  allow  her  to  testify,  if  she  can,  that  it  was 
similar  in  appearance  to  what  passed  from  her."     To  this  de- 

Hypothetical  Questions, — continued. 

of  experts,  counsel  may  assume  facts  as  they  claim  them  to  exist;  and  an 
error  in  the  assumption  does  not  make  the  interrogatory  objectionable,  if 
it  is  within  the  possible  or  probable  range  of  the  evidence." 

In  putting  hypothetical  questions  to  an  expert  counsel  has  the  right 
to  assume  that  the  facts  will  be  found  in  conformity  to  the 'testimony  of 
his  own  client. 

Burt  v.  Jewett,  Daily  Reg.  6  May,  1884. 

Purely  imaginary  or  abstract  questions,  assuming  facts  or  theories  for 
which  there  is  no  foundation  in  the  evidence,  are  not  admissible  as  matter 
of  right. 

People  v.  Augsbury,  97  N.  Y.  501. 

Hypothetical  questions  to  expert  witnesses  need  only  state  the  facts  sub- 
stantially, not  literally  as  proven. 

Thompson  v.  Knickerbocker  Ice  Co.,  25  St.  Rep.  581;  6  Supp.  7. 

Such  questions  must  be  based  upon  proof  in  the  case,  and  must  not  go* 
outside  of  the  facts  as  to  which  some  evidence  has  been  given. 

People  v.  Smiler,  125  N.  Y.  717;  35  St.  Rep.  1;  26  N.  E.  312. 

In  an  action  for  negligence,  it  is  proper  to  put  a  hypothetical  question* 
to  the  plaintiff's  attending  physician,  assuming  that  she  was  in  good  health, 
and  uninjured,  and  in  that  condition  met  with  the  accident  three  days  be- 
fore he  attended  her,  and  to  ask  him  from  her  condition  when  he  examined', 
her  what  he  would  say  was  the  cause  of  the  injuries. 

Haviland  v.  Manhattan  Ry.  Co.,  40  St.  Rep.  773;  15  Supp.  898. 

An  expert  witness  cannot  base  his  opinion  upon  facts  not  communicated' 
to  the  jury,  nor  upon  hearsay,  nor  upon  the  evidence  of  others  upon  the 
trial ;  if  the  facts  upon  which  he  bases  his  opinion  be  disputed  he  must  as- 
sume them  as  only  hypothetically  true. 

Frankfort  v.  Manhattan  Ry.  Co.,  12  Misc.  13;  66  St.  Rep.  534;  33  Supp- 
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f endant  took  an  exception,  and  the  witness  answered :  "It  was 
like  mine.  Mine  was  five  weeks,  because  I  know  it  was,  for  my 
husband  only  came  home —  It  looked  a  small  round  substance, 
more  like  a  jelly  matter."  We  are  unable  to  discover  anything 
improper  in  this  evidence.  So  far  as  it  expressed  any  opinion 
on  the  part  of  the  witness,  by  way  of  comparison,  the  nature  of 
the  subject  to  be  investigated  could  not  be  so  described  in  lan- 
guage as  to  enable  persons,  not  eyewitnesses,  to  form  an  accurate 
judgment  in  regard  to  it  (De  Witt  v.  Barly,  17  N.  Y.  340,  342)  ; 
and  this  woman  who  had  passed  through  an  abortion  herself,  had 

Hypothetical  Questions,— continued. 

c  Objection  and  exception. 

An  objection  to  a  hypothetical  question  must  point  out  the  assumptions 
•claimed  to  be  unwarranted. 

Cannon  v.  Brooklyn  City  R.  Co.,  9  Misc.  282;  61  St.  Rep.  147;  29  Supp. 
722,  affirmed,  149  N.  Y.  615. 

Where  an  expert  witness  is  testifying  upon  a  general  subject,  about 
which  he  is  presumed  competent  to  testify,  the  form  of  the  objection  should 
"be  such  as  to  call  the  attention  of  the  court  sharply  to  the  fact  that  the 
testimony  adduced  is  not  confined  within  the  limits  established  by  the  deci- 
sions of  the  courts. 

Dow-Currier  v.  Henderson,  85  Hun,  300;  66  St.  Rep.  383;  32  Supp.  953. 

In  Dougherty  v.  Milliken,  163  N.  Y.  527,  it  would  seem  that  a  mere  gen- 
•eral  objection  was  sufficient  to  bring  up  for  review  the  propriety  of  a  hypo- 
thetical question. 

In  Matter  of  Benton,  71  App.  Div.  522;  109  St.  Rep.  859;  75  Supp.  859, 
where  the  question  was  the  value  of  services,  a  witness  was  sworn  as  to 
their  value.  The  point  was  made  that  no  attempt  was  made  to  qualify 
him  as  an  expert,  but  the  objections  taken  upon  the  trial  were  that  his 
-evidence  was  incompetent  and  improper.  The  witness  had  testified  that  he 
had  experience  in  farming  and  in  the  settlement  of  estates,  that  he  was 
generally  familiar  with  the  business  of  the  deceased,  that  he  knew  her 
•estate  and  property.  It  was  held,  that  his  opinion  was  neither  incompe- 
tent nor  improper. 

The  court  says;  "The  form  of  the  question  might,  perhaps  be  criticized 
-and  it  may  be  that  the  appellants  could  have  required  a  hypothetical  ques- 
tion to  be  framed,  but  this  was  not  done  and  we  must  deal  with  the  excep- 
tions as  taken." 

In  an  action  for  the  death  of  a  servant  caused  by  the  bursting  of  a 
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attended  others,  and  had  seen  what  had  passed  from  herself,  as. 
well  as  from  plaintiff,  was  qualified  to  say  whether  the  emission 
from  the  plaintiff  was  similar  to  that  which  she  had  seen.  There- 
are  many  exceptions  to  the  general  rule  that  the  testimony  of 
witnesses  must  be  confined  to  facts,  but  they  all  proceed  on  the- 
principle  that  the  question  is  one  of  skill  or  science,  or  has  refer- 
ence to  .some  subject  upon  which  the  jury  are  not  supposed  to- 

■      ■  »  ■  ■ 

Hypothetical  Questions, — continued. 

steam-pipe  elbow,  before  it  was  shown  what  pressure  of  steam  was  in  the 
pipe,  an  expert  called  by  the  plaintiff  gave  his  opinion  as  to  the  cause  of 
the  explosion,  in  answer  to  a  question  containing  no  assumption  as  to  the 
pressure  of  steam  in  the  pipe,  and  no  assumption  based  on  the  appearance- 
of  the  broken  elbow;  but  assuming  that  the  steam  had  been  passing 
through  it  for  an  hour,  he  stated  that  the  elbow  or  the  connection  of  the 
pipe  with  the  elbow,  must  have  been  defective. 

It  was  held  that  it  was  error  not  to  strike  out  the  answer  to  the  hypo- 
thetical question  as  not  warranted  by  the  facts  assumed  in  the  question. 

Koehler  v.  New  York  Steam  Co.,  71  App.  Div.  222;  109  St.  Rep.  597;  75- 
Supp.  597. 

In  an  action  for  negligence  where  the  evidence  in  the  case  supported  a 
question  propounded  to  a  physician  as  an  expert,  and  subsequent  evidence- 
was  given  which  might  not  sustain  the  hypothetical  question  it  was  held, 
that  if  the  defendant  desired  to  have  the  element  last  testified  to  removed 
from  the  consideration  of  the  jury  it  was  necessary  for  him  to  call  the- 
court's  attention  to  it  either  by  motion  to  strike  out  or  by  direction  that  the- 
jury  be  directed  to  disregard  it. 

McDonald  v.  New  York,  Chicago  A  St.  L.  R.  Co.,  13  Misc.  651 ;  69  St. 
Rep.  145;  34  Supp.  921,  affirmed,  154  N.  Y.  755. 

In  the  absence  of  objection  to  hypothetical  questions  as  not  according 
with  the  evidence  in  some  specific  respect  or  of  a  general  objection  that 
they  did  not  conform  to  the  facts,  the  objection  that  sufficient  facts  are  not 
stated  and  that  there  were  other  facts  which  might  change  the  opinion  of 
the  witness  is  not  sufficient  to  raise  the  point  whether  the  questions  are  im- 
proper as  assuming  facts  of  which  there  was  no  proof. 

Mount  v.  Brooklyn  Union  Gas.  Co.,  72  App.  Div.  440;  110  St.  Rep.  553; 
76  Supp.  633. 

In  the  case  last  cited  the  court  said ;  "There  is  no  rule  which  binds  the- 
examining  counsel,  under  such  circumstances,  to  state  all  the  facts  which 
his  opponent  deems  necessary.  It  is  enough  if  the  assumptions  contained 
in  the  question  are  within  the  probable  or  even  possible  scope  of  the  proof 
given." 
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have  the  same  degree  of  knowledge  with  the  witness.  Clark  v. 
Baird,  9  N.  Y.  188,  190.  The  class  of  cases  referred  to  is  very 
extensive.  It  embraces  questions  of  handwriting,  and  of  the 
identity  of  persons  and  of  things  as  well  as  of  value.  Questions, 
too,  in  relation  to  the  age  of  absent  persons  obviously  fall  within 
this  rule.  No  mere  description  of  the  wrinkles  of  the  face,  of 
the  tones  of  the  voice,  or  the  color  of  the  hair  would  be  likely  to 
convey  any  very  accurate  impression  as  to  the  precise  age  of  the 
person  described  (De  Witt  v.  Barly,  17  N.  Y.  340,  343,  344)  ; 
and  it  is  entirely  obvious  that  the  testimony  of  this  witness  in 
respect  to  the  passage  from  the  plaintiff,  in  comparison  with 
that  which  she  had  witnessed  in  her  own  case,  was  intended  to 
give  a  better  idea  of  the  true  state  of  affairs  than  could  be  gath- 
ered from  any  mere  description  of  the  passage.  No  authority 
is  pointed  out  which  condemns  a  comparison  under  the  circum- 
stances of  this  case.  In  Friedman  v.  Breslin,  51  App.  Div.  268,. 
270 ;  99  St  Kep.  5 ;  65  Supp.  5,  this  court  held  that  it  was  prop- 
er to  call  the  attention  of  a  witness  to  the  ring  worn  by  his  as- 
signor for  the  purpose  of  comparison  with  some  of  the  jewel* 
alleged  to  have  been  lost  as  the  foundation  for  the  opinion  of  an 
expert  as  to  the  probable  value  of  such  gems.  We  think  the  evi- 
dence was  competent  and  proper,  and  this  extends  equally  to  the 
corroborative  testimony  of  the  daughter  of  the  witness  here  dis- 
cussed, and  who  had  undergone  two  or  three  miscarriages. 

There  is  no  merit  in  the  suggestion  of  the  appellant  that  there 
was  error  in  refusing  to  strike  out  the  question  of  a  witness  to 
counsel  for  the  purpose  of  a  better  understanding  of  the  question 
which  had  been  put  to  her,  in  which  the  witness  (the  plaintiff) 
assumed  that  she  had  had  an  abortion.  There  was  no  objection 
to  the  remark  of  the  witness,  and  the  motion  to  strike  out  was 
not  made  until  after  the  witness  had  answered  the  main  ques- 
tion. This  answer  was  competent,  and  the  interjected  query  of 
the  witness,  if  it  had  any  force  as  evidence,  was  in  the  case  with- 
out objection  or  exception. 

On  the  direct  examination  of  Mrs.  O'Connor,  plaintiff's  wit- 
ness, she  was  asked  this  question :  "The  doctor  testified  yester- 
day that  he  examined  this  ?"     The  witness  responded :     "He 
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did  not  I  am  here  on  my  oath,  and  what  I  say  is  the  truth, 
and  nothing  but  the  truth,  to  the  best  of  my  belief."  Defend- 
ant's counsel  moved  to  strike  this  answer  out  on  the  ground  that 
impeaching  plaintiff's  own  witness  was  not  permissible.  The 
motion  was  denied,  and  an  exception  was  taken.  While  it  is 
true  that  a  party  calling  a  witness  is  generally  precluded  from 
impeaching  his  general  reputation  for  truth,  and  may  not  im- 
pugn his  credibility  by  general  evidence  tending  to  show  him  to 
be  unworthy  of  belief,  it  is  not  to  be  doubted  that  a  party  calling 
a  witness  is  not  precluded  from  proving  the  truth  of  any  par- 
ticular fact  by  any  other  competent  testimony  in  direct  contra- 
diction to  what  such  witness  may  have  testified;  and  this  not 
only  where  it  appears  that  the  witness  was  innocently  mistaken, 
but  even  where  the  evidence  may  collaterally  have  the  effect  of 
showing  that  he  was  generally  unworthy  of  belief.  1  Greenl. 
Ev.  (Eedfield's  Ed.)  442,  443,  and  authorities  cited  in  note  2; 
Brolley  v.  Lapham,  13  Gray,  294,  297 ;  and  authorities  there 
^lted. 

We  are  asked  to  hold  that  the  objection  to  a.  certain  hypotheti- 
cal question  addressed  to  a  physician  called  by  the  plaintiff 
should  have  been  sustained.  The  question  recited  matters 
which  had  been  given  in  evidence,  and  the  witness  was  asked  if 
he  could  state  with  reasonable  certainty  whether  these  things 
"would  produce  the  condition  of  the  cervix  that  I  have  described, 
to  wit,  and  inflamed  and  swollen  condition."  This  was  ob- 
jected to  on  the  ground  that  "it  is  immaterial,  irrelevant,  im- 
proper, not  stating  the  facts,  assuming  facts  not  in  evidence,  and 
leaving  out  facts  in  the  evidence,  and  improper  in  form."  This 
was  overruled,  the  defendant  excepted,  and  the  witness  an- 
swered, "It  would." 

The  point  which  counsel  appears  to  insist  upon  is  that  the 
facts  set  forth  in  the  hypothetical  question  had  not  been  estab- 
lished by  competent  evidence.  We  have  examined  the  authori- 
ties cited  in  support  of  the  many  contentions  of  the  defendant, 
but  we  are  persuaded  that  the  hypothetical  question  was  proper- 
ly put,  in  so  far  as  any  of  the  objections  urged  are  concerned.  It 
is  not  necessary  that  the  facts  alleged  in  a  hypothetical  question 
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shall  be  established  beyond  all  controversy ;  it  is  enough  if  they 
are  supported  by  some  evidence.  The  rule  is  well  established 
that  in  asking  hypothetical  questions,  for  the  purpose  of  obtain- 
ing the  opinions  of  experts,  counsel  may  assume  facts  as  they 
claim  them  to  exist;  and  an  error  in  the  assumption  does  not 
make  the  interrogatory  objectionable,  if  it  is  within  the 
possible  or  probable  range  of  the  evidence.  Harnett  v. 
Garvey,  66  N.  Y.  641;  Stearns  v.  Field,  90  N.  Y.  640; 
Wintringham  v.  Hayes,  144  N.  Y.  1,  5;  38  N.  E.  999; 
43  Am.  St  Eep.  725.  In  framing  a  hypothetical  question  coun- 
sel may  base  it  upon  the  hypothesis  of  the  truth  of  all  the  evi-< 
dence  or  upon  an  hypothesis  especially  framed  on  certain  facts 
-assumed  to  be  proved  for  the  purpose  of  the  inquiry.  The  ques- 
tion is  not  improper  simply  because  it  includes  only  part  of  the 
facte  in  evidence.  If  framed  upon  the  assumption  of  certain 
facts,  counsel  may  assume  the  facts  in  accordance  with  his  the- 
ory of  them,  it  not  being  essential  that  he  should  state  the  facts 
as  they  actually  exist,  provided  there  is  proof  sustaining  those 
upon  which  the  question  is  based.  He  may  assume  any  state  of 
facts  which  there  is  evidence  to  prove,  and  have  the  opinion  of 
the  expert  upon  the  facts  assumed.  Cole  v.  Fall  Brook  Coal 
Co.,  159  N.  Y.  59 ;  53  N.  E.  670,  and  authorities  there  cited. 
The  claim  is  that  a  hypothetical  question  may  not  be  put  to  an 
expert  unless  it  states  the  facts  as  they  exist.  It  is  manifest,  if 
this  is  the  rule,  that  in  a  trial  where  there  is  a  dispute  as  to  the 
facts,  which  can  be  settled  only  by  the  jury,  there  would  be  no 
room  for  a  hypothetical  question.  The  very  meaning  of  the 
word  is  that  it  supposes,  assuming  something  for  the  time  being. 
Each  side,  in  an  issue  of  fact,  has  its  theory  of  what  is  the  true 
f  tate  of  the  facts,  and  assumes  that  it  can  prove  it  to  be  so  to  the 
satisfaction  of  the  jury,  and,  so  assuming,  shapes  hypothetical 
questions  to  experts  accordingly.  And  such  is  the  correct  prac- 
tice. Cowley  v.  People,  83  N.  Y.  464,  470;  38  Am.  Rep.  464, 
And  authorities  there  cited.  The  witness  was  an  expert,  the 
facts  assumed  in  the  hypothetical  question  were  in  some  meas- 
ure supported  by  the  evidence,  and  the  question  was  proper  to 
be  asked  and  answered;  it  remaining  for  the  jury  to  determine 
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whether  the  assumed  facts  were  established  by  the  evidence,  and 
what  weight  should  be  given  to  the  opinion  of  the  witness. 

It  does  not  seem  necessary  to  consider  this  matter  further. 
We  have  examined  the  exceptions  urged,  and  do  not  find  any 
reason  for  reversing  the  judgment  That  we  might  come  to  a 
different  conclusion  if  we  were  to  pass  upon  the  evidence  is  no 
reason  for  disturbing  the  judgment,  unless  wye  are  convinced 
that  the  jury  has  mistaken  its  province,  and  has  been  governed 
by  improper  motives.  If  the  plaintiff  was  injured  in  the  man- 
ner claimed,  and  to  the  extent  which  the  evidence  would  justify 
the  jury  in  believing,  the  amount  of  the  verdict  is  not  excessive, 
and,  no  reversible  error  appearing,  we  have  only  to  affirm  the 
judgment.  The  judgment  and  order  appealed  from  should  be 
affirmed. 

Judgment  and  order  affirmed,  with  costs.     All  concur. 


KELLOGG  v.  ALBANY  &  H.  ET.  &  POWER  CO. 

[72  App.  Div.  321;  110  St.  Rep.  85;  76  Supp.  85.] 
(Supreme  Court,  Appellate  Division,  Third  Department.    May  7,  1902.) 

1.  Appeal — Question  of  Damages — Review. 

In  an  action  for  death,  the  appellate  court  can  review  the  jury's  deter- 
mination on  the  question  of  damages. 

2,  Damages — Death — Excessiveness. 

Where  an  only  daughter,  20  years  of  age,  who  was  well  developed  physi- 
cally and  mentally,  a  successful  musician,  intending  to  engage  in  mu- 

Note. — Damages  Recoverable  fob  Death  by  Negligence. 

a.  Statute. — 50. 

b.  Elements.— 53. 

c.  Review. — 62. 

d.  Amount. — 63. 

1.  Inadequacy. — 64. 

2.  Excessiveness. — 65. 

e.  Interest. — 71. 


a.  Statute. 


No  right  of  action  for  damages  for  death  caused  by  negligence  existed  at 
common  law,  such  right  being  purely  of  statutory  creation. 
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sic  as  a  profession,  and  who  assisted  her  mother  in  housekeeping  and 
her  father  occasionally  in  his  store,  is  negligently  killed,  a  verdict  for 
$9,500  to  compensate  the  father  for  his  pecuniary  injury  resulting 
from  her  death  is  excessive. 

Appeal  from  trial  term,  Saratoga  county.    - 

Action  by  Bradford  D.  Kellogg,  as  administrator  of  the  goods, 
etc.,  of  Maud  M.  Kellogg,  deceased,  against  the  Albany  &  Hud- 
son Railway  &  Power  Company.  From  a  judgment  in  favor 
of  plaintiff  and  an  order  denying  a  motion  for  a  new  trial,  de- 
fendant appeals.     Reversed. 

Damages  Recoverable  fob  Death  by  Negligence, — continued. 

It  was  first  conferred  by  the  Laws  of  1847,  chapter  450,  upon  the  person- 
al representatives  of  the  decedent,  for  the  benefit  of  his  widow  and  next  of 
kin,  in  every  case  where  the  decedent  himself  could  have  recovered  for  the 
injuries  sustained  had  he  survived. 

No  limit  of  recovery,  however,  was  prescribed  by  that  act. 

By  chapter  256  of  the  Laws  of  1849,  the  limit  was  fixed  at  $5,000. 

The  benefit  of  the  recovery  was  extended  to  the  husband  of  the  decedent 
by  chapter  78  of  the  Laws  of  1870. 

That  act  contained  the  new  provision  that  "the  amount  of  damages  re- 
covered in  any  such  action  shall  draw  interest  from  the  time  of  the  death 
of  such  deceased  person,  which  interest  shall  be  added  to  the  verdict  and 
inserted  in  the  entry  of  judgment  in  such  action." 

In  1880,  by  the  Laws  of  1880,  chapter  176,  the  provisions  of  the  several 
statutes  above  alluded  to  were  incorporated  as  a  part  of  the  Code  of  Civil 
Procedure,  sections  1902-1904. 

By  the  Constitution  of  the  State  of  New  York,  adopted  November  6, 
1894,  and  directed  to  take  effect  as  of  January  1,  1895,  it  is  provided  by 
section  18  of  Article  I  as  follows :  "The  right  of  action  now  existing  to  re- 
cover damages  for  injuries  resulting  in  death  shall  never  be  abrogated,  and 
the  amount  recoverable  shall  not  be  subject  to  any  statutory  limitation." 

Section  1904  of  the  Code  of  Civil  Procedure  was  amended,  so  as  to  con- 
form to  the  provision  of  the  Constitution  stated  above,  by  the  Laws  of  1895, 
chapter  946,  which  took  effect  January  1,  1896. 

Section  1904,  as  thus  amended  and  in  its  present  form,  reads  as  fol- 
lows: "The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as  the 
jury,  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues  of  fact  are 
tried  without  a  jury,  the  court  or  the  referee,  deems  to  be  a  fair  and  just 
compensation  for  the  pecuniary  injuries,  resulting  from  the  decedent's 
death,  to  the  person  or  persons  for  whose  benefit  the  action  is  brought.     When 
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Chase,  J.  On  Sunday,  the  26th  day  of  May,  1901,  an  elec- 
tric car  on  defendant's  road,  going  southerly  at  a  speed  of  about 
25  miles  an  hour,  came  into  collision  with  another  car  on  the 

Damages  Recoverable  fob  Death  by  Negligence, — continued. 

final  judgment  for  the  plaintiff  is  rendered,  the  clerk  must  add  to  the  sum 
so  awarded  interest  thereupon  from  the  decedent's  death,  and  include  it  in 
the  judgment.  The  inquisition,  verdict,  report,  or  decision  may  specify  the 
day  from  which  interest  is  to  be  computed;  if  it  omits  so  to  do,  the  day 
may  be  determined  by  the  clerk,  upon  affidavits." 

The  provision  of  the  Constitution  of  1894  that  the  amount  of  damages 
recoverable  for  injuries  resulting  in  death  shall  not  be  subject  to  any  stat- 
utory limitation  does  not  operate  retrospectively,  and  hence  does  not  affect 
causes  of  action  which  had  accrued  before  it  went  into  effect. 

Isola  v.  Weber,  2  Ann.  Cas.  262;  69  St.  Rep.  691;  147  N.  Y.  329;  41  N. 
E.  704. 

O'Reilly  v.  Utah,  Nevada  &  Cal.  Stage  Co.,  87  Hun,  406;  G8  St.  Rep.  432; 
34  Supp.  358. 

The  cause  of  action  in  favor  of  an  administrator  for  the  negligent  killing 
of  his  intestate  is  the  death  of  the  intestate,  and  not  the  injury,  and  is  gov- 
erned by  the  law  in  force  at  the  time  of  the  death,  where,  therefore,  the 
death  occurred  after,  although  the  injury  was  sustained  before,  the  new 
Constitution  went  into  effect,  there  is  no  limit  to  the  amount  of  the  re- 
covery. 

Smith  v.  Metropolitan  St.  Ry.  Co.,  15  Misc.  158;  35  Supp.  1062. 

Weber  v.  Third  Ave.  R.  Co.,  12  App.  Div.  512;  76  St.  Rep.  789;  42  Supp. 
789. 

The  provision  of  the  Constitution  of  1894  removing  all  limitations  as  to 
the  sum  recoverable  for  injuries  resulting  in  death  was  not  intended  to 
change  in  any  particular  the  law  previously  existing  relative  to  such  actions 
or  to  furnish  any  new  or  different  rule  for  the  guidance  of  the  court. 

Medinger  v.  Brooklyn  Heights  R.  Co.,  6  App.  Div.  42;  39  Supp.  613. 

The  test  now,  as  before,  is  the  pecuniary  loss  suffered,  and  where  the 
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same  track,  proceeding  in  an  opposite  direction.  Several  per- 
sons were  killed  and  70  or  more  injured.  Among  the  killed  was 
the  plaintiff's  intestate.  Her  neck  was  broken,  and  her  death 
instantaneous.  That  the  collision  was  caused  by  the  negligence 
of  some  of  the  defendant's  employees  is  conceded.  Plaintiff,  the 
father  of  the  intestate,  was  appointed  administrator,  and 
brought  this  action  under  section  1902  of  the  Code  of  Civil  Pro- 
cedure, and  the  same  was  tried,  and  resulted  in  a  verdict  in 
favor  of  the  plaintiff  in  the  sum  of  $9,500.  The  only  question 
for  our  consideration  is  whether  the  verdict  so  renderd  is  ex- 
cessive. 

Damages  Recoverable  fob  Death  by  Negligence, — continued. 

basis  of  pecuniary  loss  is  involved,  obscure  and  difficult  of  reconciliation 
with  the  verdict  rendered,  the  verdict  should  be  corrected. 
Id, 

b.  Elements. 

The  measure  of  the  plaintiff's  right  of  recovery  for  the  death  of  his  in- 
testate is  the  pecuniary  damage  which  he  has  sustained. 

Morris  v.  Metropolitan  Street  Ry.  Co.,  51  App.  Div.  512;  98  St.  Rep. 
878;  64  Supp.  878;  30  Civ.  Pro.  371. 

Mitchell  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  2  Hun,  535. 

Sciurba  v.  Metropolitan  St.  Ry.  Co.,  73  App.  Div.  170;  110  St.  Rep.  772; 
76  Supp.  772. 

He  is  entitled  to  compensation,  not  vindictive  or  punitive  damages. 

Schaffer  v.  Baker  Transfer  Co.,  29  App.  Div.  459;  85  St.  Rep.  1092;  51 
Supp.  1092. 

The  burden  is  upon  the  plaintiff  to  prove  the  pecuniary  injury  and  such 
facts  as  can  enable  the  jury  to  determine  what  will  be  a  fair  and  just  com- 
pensation for  the  death  of  the  party. 

Mitchell  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  2  Hun,  536. 

In  but  few  cases  arising  under  the  Code  is  the  plaintiff  able  to  show  di- 
rect, specific  pecuniary  loss  suffered  by  the  next  of  kin  from  the  death,  and 
generally  the  basis  for  the  allowance  of  damages  has  to  be  found  in  proof 
of  the  character,  qualities,  capacity  and  condition  of  the  deceased,  and  in 
the  age,  sex,  circumstances  and  condition  of  the  next  of  kin. 

Lockwood  v.  N.  Y.,  L.  E.  A  W.  R.  Co.,  98  N.  Y.  523. 

In  regard  to  direct  pecuniary  damages  such  as  funeral  expenses,  doctor's 
bills,  including  the  autopsy,  and  any  other  disbursements  incident  to  the 
care  of  the  deceased  after  the  accident,  the  jury  is  not  allowed  to  guess  ox 
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The  intestate  was  a  young  lady  in  her  twentieth  year,  the  only 
child  of  her  parents,  who  resided  at  Round  Lake.  The  plaintiff 
was  there  engaged  in  the  grocery  and  general  merchandise  busi- 
ness, and  had  been  so  engaged  at  that  place  for  about  14  years. 
He  was  then  46  years  of  age,  and  his  wife,  the  intestate's  mother, 
was  44  years  of  age.  The  intestate  had  completed  two  years  of 
a  three-years  course  in  the  high  school  at  Round  Lake.  She  had 
studied  music  for  10  or  12  years,  and  it  was  her  intention  to  be- 
come a  music  teacher.  She  was  in  good  health,  and  well  devel- 
oped, physically  and  mentally.     She  was  a  successful  musician, 
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speculate,  as  they  are  easily  proved,  and  no  recovery  beyond  nominal  dam- 
ages can  be  had  unless  they  are  established  by  proper  evidence. 

Countryman  v.  Fonda,  J.  &  G.  R.  Co.,  166  X.  Y.  201;  59  N.  E.  822. 

In  the  absence  of  all  proof  of  earning  capacity  or  of  any  probability  of 
the  decedent's  life  being  of  pecuniary  value,  the  jury  are  not  required  as 
a  matter  of  law  to  award  substantial  damages. 

Sciurba  v.  Metropolitan  St.  Ry.  Co.,  73  App.  Div.  170;  110  St.  Rep.  772; 
76  Supp.  772. 

The  question  what  damages,  if  any,  aside  from  actual  disbursements,  are 
recoverable  in  an  action  under  sections  1902  et  seq.  of  the  Code  of  Civil 
Procedure,  by  the  next  of  kin  of  a  person  negligently  killed,  is  a  question 
for  the  jury  to  determine  in  the  exercise  of  a  reasonable  discretion  in  view 
cf  the  situation  as  proved. 

Countryman  v.  Fonda,  J.  &  G.  R.  Co.,  166  N.  T.  201 ;  69  N.  E.  822. 

Kane  v.  Mitchell  Transportation  Co.,  90  Hun,  65;  70  St.  Rep.  203;  35 
Supp.  581. 

If  the  jury  is  satisfied  that  pecuniary  injury  resulted  from  the  death, 
they  are  at  liberty  to  fix  the  compensation  according  to  their  sense  of  jus- 
tice and  right. 

Cornwall  v.  Mills,  44  Super.  Ct  45. 

It  is  within  the  province  of  the  jury  to  form  an  estimate  of  the  dama- 
ges with  reference  to  the  pecuniary  injury,  present  or  prospective,  result- 
ing to  the  next  of  kin  and  the  statute  does  not  limit  the  recovery  to  the 
actual  pecuniary  loss  proved  on  the  trial. 

Meyer  v.  Hart,  23  App.  Div.  131;  82  St.  Rep.  904;  48  Supp.  904. 

What  is  a  just  and  fair  compensation  for  the  pecuniary  injury  in  a  given 
case  can  be  determined  by  no  rule,  because  each  case  presents  a  different 
state  of  facta  either  in  the  character,  capacity  and  condition  of  the  de- 
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a  good  conversationalist,  and  recited  entertainingly.  She  as- 
sisted her  mother  to  some  extent  in  housekeeping,  and  when  not 
engaged  at  the  house  or  in  school  had  assisted  her  father  in  his 
store.  At  one  time  she  had  two  or  three  small  pupils  in  music. 
The  father,  as  the  only  next  of  kin  of  intestate,  is  entitled  to  the 
net  recovery  in  this  action.  No  direct  or  immediate  pecuniary 
•damages  were  shown.  The  plaintiff's  only  right  of  recovery, 
therefore,  consists  of  prospective  damages,  that  are  necessarily 
indefinite,  uncertain,  and  contingent. 

That  the  appellate  court  has  power  to  review  the  determina- 
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•ceased,  or  in  the  age,  sex,  circumstances  and  condition  of  the  next  of  kin, 
and  all  those  elements  are  to  be  considered  as  a  basis  for  the  allowance  of 
damages. 

Klein  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  78  Hun,  277;  60  St.  Rep.  231;  28  Supp. 
861. 

Reger  v.  Rochester  Ry.  Co.,  2  App.  Div.  5;  73  St.  Rep.  209;  37  Supp.  520. 

Frank  v.  Otis,  15  St.  Rep.  681. 

The  decedent's  probability  of  life,  together  with  his  age,  health,  condi- 
tion and  ability  to  earn  and  increase  his  capital  and  benefit  his  next  of  kin, 
his  maimer  of  life,  etc.,  are  the  elements  from  which  the  jury  determine 
what  would  be  a  fair  and  just  compensation  for  the  pecuniary  injuries  re- 
sulting from  his  death. 

Palmer  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  5  St.  Rep.  436;  26  Week.  Dig.  26. 

In  order  to  constitute  a  pecuniary  damage  within  the  meaning  of  the 
statute,  it  is  not  necessary  that  there  be  a  direct  loss  of  money  or  prop- 
erty, but  it  is  enough  if  there  be  a  loss  of  something  of  a  pecuniary  value, 
that  is  to  say,  which  can  be  measured  or  recompensed  by  money. 

Gill  v.  Rochester  &  Pittsburgh  R.  Co.,  37  Hun,  107. 

Nor  is  it  necessary  that  the  loss  should  be  of  something  to  which  the 
next  of  kin  are  legally  entitled,  but  it  is  enough  if  it  be  the  loss  of  some- 
thing which  they  had  a  reasonable  expectation  of  receiving,  as  matter  of 
right  or  otherwise. 

Id. 

In  determining  the  damages  sustained  by  the  next  of  kin,  the  question  is 
-what  were  the  probable  chances  of  pecuniary  benefit  from  a  continuance  of 
the  life  worth,  under  all  the  circumstances,  and  the  fact  that  the  result 
•of  the  deceased  surviving  the  casualty  which  caused  his  death  was  subject 
-to  chance  does  not  limit  the  recovery  to  nominal  damages. 

Thomas  v.  Utica  &  Black  River  R.  Co.,  34  Hun,  626;  6  Civ.  Pro.  353. 


56  VOLUME  XL 


Appellate  Division.  [May,. 


tion  of  a  jury  upon  the  question  of  damages  in  a  case  of  this 
kind,  the  same  as  a  determination  of  a  jury  on  any  other  ques- 
tion of  fact,  has  been  repeatedly  held.  Such  power  has  been  fre- 
quently exercised,  and  since  the  constitution  of  1894  it  is  the 
only  safe  guard  against  unjust  and  unreasonable  verdicts.  See- 
ley  v.  K  Y.  C.  &  H.RRCo.8  App.  Div.  402 ;  75  St  Kep.  261 ; 
40  Supp.  866 ;  Dinnihan  v.  Lake  Ontario  Beach  Improvement 
Co.,  8  App.  Div.  509;  75  St.  Rep.  139;  40  Supp.  764;  Klemm 
v.  N.  Y.  C.  &  H.  R  R.  Co.,  78  Hun,  277 ;  60  St.  Rep.  231 ;  28- 
Supp.  861 ;  Schaffer  v.  Baker  Transfer  Co.,  29  App.  Div.  459  ; 

Damages  Recoverable  for  Death  by  Neolioence, — continued. 

In  estimating  the  pecuniary  value  of  a  young  child  to  its  next  of  kin,  the 
jury  are  not  bound  to  confine  their  considerations  to  the  minority  of  the 
child,  but  they  may  take  into  consideration  all  the  probable  or  even  possi- 
ble, benefits  which  might  result  to  them  from  its  life,  modified,  as  in  their 
estimation  it  should  be,  by  all  the  chances  of  failure  or  misfortune. 

Birkett  v.  Knickerbocker  Ice  Co.,  110  N.  Y.  504;  18  St.  Rep.  130;  18  N. 
E.  108. 

Reger  v.  Rochester  Ry.  Co.,  2  App.  Div.  5;  73  St.  Rep.  209;  37  Supp.  520. 

Morris  v.  Metropolitan  St.  Ry.  Co.,  51  App.  Div.  512;  98  St.  Rep.  878;. 
64  Supp.  878;  30  Civ.  Pro.  371. 

The  jury,  in  determining  the  amount  of  damages  that  should  be  award- 
ed to  a  parent  for  the  death  of  a  child,  must  consider : 

First,  the  probable  earnings  of  the  child  during  his  minority  over  and 
above  his  support,  clothing  and  education. 

Keenan  v.  Brooklyn  City  R.  Co.,  145  X.  Y.  348;  64  St.  Rep.  813;  40  N. 
K.  15. 

Schaffer  v.  Baker  Transfer  Co.,  29  App.  Div.  459;  85  St.  Rep.  1092;  51 
Supp.  1092. 

Morris  v.  Metropolitan  St.  Ry.  Co.,  51  App.  Div.  512;  98  St.  Rep.  878; 
64  Supp.  878;  30  Civ.  Pro.  371. 

Johnson  v.  Long  Island  R.  Co.,  80  Hun,  306;  62  St.  Rep.  46;  30  Supp. 
318. 

Connaughton  v.  Sun  Printing  &  Pub.  Assn.,  110  St.  Rep.  755;  76  Supp. 
755. 

Second,  the  probability  of  the  child  living  and  becoming  of  sufficient  abil- 
ity to  support  his  parent  in  case  of  the  latter  becoming  aged,  poor  and  un- 
able to  take  care  of  himself. 

Morris  v.  Metropolitan  St,  Ry.  Co.,  51  App.  Div.  512;  98  St.  Rep.  878 \. 
64  Supp.  878;  30  Civ.  Pro.  371. 
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85  St.  Rep.  1092 ;  51  Supp.  1092.  Such  power  is  also  exer- 
cised in  cases  where  the  pain  and  suffering  of  a  person  injured 
can  he  considered  as  an  element  of  damage.  Peri  v.  N.  Y.  C. 
&  H.  R.  R.  Co.,  87  Hun,  499 ;  68  St  Rep.  844 ;  34  Supp.  1009 ; 
Morris  v.  Eighth  Ave.  R.  Co.,  68  Hun,  39;  52  St  Rep.  61 ;  22 
Supp.  666 ;  Bosworth  v.  Standard  Oil  Co.,  92  Hun,  485 ;  72  St 
Rep.  195;  37  Supp.  43;  Jones  v.  Niagara  Junction  Railway 
Co.,  63  App.  Div.  607;  105  St  Rep.  647;  71  Supp.  647;  Tay- 
lor v.  Long  Island  Railroad  Co.,  16  App.  Div.  1;  78  St  Rep. 
820 ;  44  Supp.  820 ;  Bailey  v.  Rome,  W.  &  O.  Railroad  Co.,  80 
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Connaughton  v.  Sun  Printing  &  Pub.  Assn.,  110  St.  Rep.  755;  76  Supp. 
755. 

Keenan  v.  Brooklyn  City  R.  Co.,  145  N.  Y.  348;  64  St.  Rep.  813;  40  N. 
E.  15. 

Third,  the  possibility  of  the  parent  surviving  the  child  and  inheriting 
his  property. 

Johnson  v.  Long  Island  R.  Co.,  80  Hun,  306;  62  St.  Rep.  46;  30  Supp.. 
318. 

Connaughton  v.  Sun  Printing  &  Pub.  Assn.,  110  St.  Rep.  755;  76  Supp. 
755. 

Keenan  v.  Brooklyn  City  R.  Co.,  145  N.  Y.  348;  64  St.  Rep.  813;  40  X.  E. 
15. 

Morris  v.  Metropolitan  St.  Ry.  Co.,  51  App.  Div.  512;  98  St.  Rep.  878; 
64  Supp.  878;  30  Civ.  Pro.  371. 

In  an  action  brought  by  a  father,  as  administrator,  to  recover  damages 
for  the  death  of  his  infant  child,  where  he  is  the  exclusive  beneficiary,  he 
may  recover  the  entire  pecuniary  loss,  including  loss  of  services  of  the  in- 
fant during  minority. 

McGovcrn  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  67  N.  Y.  417. 

Coghlan  v.  Third  Avenue  R.  Co.,  16  Misc.  677;  39  Supp.  113;  25  Civ. 
Pro.  249. 

The  probability  of  a  fireman's  promotion  to  a  higher  position  in  the  de- 
partment is  too  speculative  to  warrant  proof  of  the  amount  of  the  salaries 
attached  to  the  higher  positions,  although  the  jury  may  take  the  chance 
of  promotion  into  consideration. 

Geary  v.  Metropolitan  St.  Ry.  Co.  73  App.  Div.  441;  111  St.  Rep.  54;  77 
Supp.  54. 

In  determining  the  amount  of  damages  the  jury  may  take  into  considera- 
tion the  decedent's  earning  capacity,  which  his  actual  earnings  tended  to* 
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Hun,  4;  61  St.  Eep.  490;  29  Supp.  816.  The  damages  in  this 
case  are  limited  to  compensation  to  the  father  for  his  pecuniary 
injury  resulting  from  the  death  of  his  daughter.  The  pecuni- 
ary value  of  a  human  life  is  necessarily  dependent  upon  many 
facts  and  circumstances,  and  is  always  incapable  of  exact  proof. 
The  best  proof  possible  under  the  circumstances  must  be  given. 
Such  proof  includes  the  age,  sex,  education,  capacity,  and  bodily 
health  of  the  deceased,  and  the  surroundings  and  circumstances 
of  those  for  whose  benefit  the  recovery  is  had.  The  fact  that  the 
damages  are  prospective,  uncertain,  and  contingent,  and  conse- 
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establish,  but  they  are  not  absolutely  bound  by  those  figures  or  confined 
within  those  limits. 

Beecher  v.  Long  Island  R.  Co.,  53  App.  Div.  324;  99  St.  Rep.  642;  65 
Supp.  642. 

The  earning  capacity  of  the  intestate  and  the  extent  to  which  he  con- 
tributed to  the  support  of  his  family  are  elements  of  damages,  where  it  is 
shown  that  his  income  was  derived  from  his  own  labor  without  the  invest- 
ment of  capital  in  any  proper  sense,  although  he  had  the  assistance  of  a 
few  other  men,  which  fact  did  not  materially  increase  his  individual  earn- 
ing capacity. 

Seifter  v.  Brooklyn  Heights  R.  Co.,  55  App.  Div.  10;  100  St.  Rep.  1107; 
66  Supp.  1107. 

The  amount  expended  by  the  deceased  in  the  support  of  his  household, 
and  the  amount  which  his  next  of  kin  customarily  received  from  him  may 
be  considered  by  the  jury  on  the  question  of  damages,  where  there  is  no 
proof  that  the  deceased,  who  at  the  time  of  his  death  was  a  member  of  a 
firm  of  practicing  physicians  and  left  no  estate^  was  possessed  of  invested 
capital  or  of  any  resources  beyond  his  personal  earnings. 

Ericius  v.  Brooklyn  Heights  R.  Co.,  63  App.  Div.  353;  105  St.  Rep.  596; 
71  Supp.  596. 

The  jury  may  consider  the  probability  whether  a  son,  after  he  became  of 
age,  would  not  have  been  led  by  natural  affection  to  give  his  father  the 
benefit  of  his  services,  earnings,  or  support  in  some  degree,  and  whether  by 
the  loss  of  the  son  in  infancy,  the  father  has  lost  any  probable  benefit  by 
way  of  the  use  of  property  which  the  son,  had  he  lived,  might  have  accumu- 
lated. 

Connaughton  v.  Sun  Printing  &  Pub.  Assn.,  73  App.  Div.  316;  110  St. 
Rep.  755;  76  Supp.  755. 
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quently  difficult  to  estimate,  is  not  a  sufficient  reason  for  allow- 
ing a  jury  an  unbridled  imagination  in  fixing  the  amount.  It 
is  the  duty  of  the  jury  to  weigh  the  facts  and  circumstances 
given  in  evidence  on  the  trial,  and  from  the  evidence  so  received 
formulate  their  judgment.  Such  judgment  should  be  based  on 
•computation,  rather  than  speculation.  The  jury  are  required 
to  judge,  and  not  merely  to  guess.  Houghkirk  v.  Delaware  & 
H.  C.  Co.,  92  N.  Y.  219 ;  44  Am.  Rep.  370. 

At  a  trial  term,  in  an  action  to  recover  damages  for  a  dece- 
dent's death,  the  presence  of  bereaved  survivors,  and  the  peculiar 
•circumstances  under  which  the  death  may  have  occurred,  some- 
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In  an  action  by  a  husband  to  recover  damages  for  the  death  of  his  wife, 
who  left  no  children  or  next  of  kin,  the  earnings  and  probable  profits  of  the 
deceased  in  a  business  in  which  she  was  engaged  are  a  proper  element  of 
damages,  whether  the  business  was  the  individual  business  of  the  deceased 
•or  whether  it  was  the  plaintiff's  business  in  which  the  deceased  was  ren- 
dering him  services. 

Meyer  v.  Hart,  23  App.  Div.  131;  82  St.  Rep.  904;  48  Supp.  904. 

The  pecuniary  injury  sustained  by  a  husband  from  the  loss  of  his  wife, 
who  web  his  housekeeper,  consists  of  the  loss  of  her  services,  the  expense 
incident  to  and  resulting  from  the  injury,  and  the  loss  of  her  society. 

Klem  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  78  Hun,  277;  60  St.  Rep.  231;  28  Supp. 
861. 

In  an  action  by  a  father,  as  administrator  of  his  wife,  leaving  children, 
the  probability  that  the  children  would  have  received  an  estate  increased 
by  his  earnings  on  the  death  and  intestacy  of  their  father  cannot  be  con- 
sidered in  estimating  the  damages  resulting  from  her  death. 

Tilley  v.  Hudson  River  R.  Co.,  24  N.  Y.  471. 

The  injury  to  infant  children  from  the  death  of  their  mother,  in  the  loss 
•of  maternal  nurture,  instruction,  and  physical,  moral  and  intellecutal  train- 
ing, is  a  pecuniary  one  within  the  intent  of  the  statute,  and  a  proper 
ground  of  damages. 

Tilley  v.  Hudson  River  R.  Co.,  29  N.  Y.  252. 

In  an  action  to  recover  damages  for  causing  the  death  of  a  person,  the 
jury  may  take  into  consideration,  in  assessing  the  damages,  the  fact  that 
the  children  of  the  deceased,  all  of  whom  are  adults,  have  no  property  of 
itheir  own,  and  that  a  daughter  who  lived  with  him,  doing  household  work, 
receiving  nothing  therefor,  and  paying  nothing  for  her  board,  is  afflicted 
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times  affect  the  judgment  of  jurymen,  who,  although  honestly- 
intending  to  do  their  duty,  are,  nevertheless,  unconsciously  af- 
fected by  an  atmosphere  somewhat  charged  with  sympathy.  In 
this  case  the  court  in  charging  the  jury  called  attention  to  the 
fact  that  such  circumstances  surrounded  them  in  these  words: 
"Much  has  been  said  to  you  about  the  circumstances  under 
which  this  unfortunate  accident  happened,  and  much  has  been 
said  which  appeals  to  your  sympathy."  The  appellate  court  has- 
no  greater  power  of  looking  into  the  uncertain  future  than  the 
jury,  but,  when  the  verdict  of  the  jury  cannot  be  reconciled  with 
any  reasonable  conclusion  to  be  drawn  from  the  evidence  as- 
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with  some  disease,  in  consequence  whereof  she  is  not  as  able  to  work  as. 
she  otherwise  would  be. 

Lockwood  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  98  N.  Y.  523. 

In  an  action  to  recover  damages  for  negligently  causing  the  death  of  a 
woman  fifty-three  years  of  age,  who  left  two  children  of  full  age  and  both 
of  whom  support  themselves,  as  did  the  mother,  it  is  permissible  for  the  jury 
to  consider  in  a  reasonable  way  the  various  contingencies  in  which  the 
children  might  become  dependent  upon  the  mother  for  care  or  support  and 
to  allow  damages  therefor  although  the  elements  are  somewhat  prospective- 
and  indefinite. 

Countryman  v.  Fonda,  J.  &  G.  R.  Co.,  166  N.  Y.  201;  59  N.  E.  822. 

The  probable  duration  of  the  deceased's  life,  as  shown  by  the  Northamp- 
ton tables,  is  an  element  in  estimating  the  damages. 

Sauter  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  66  N.  Y.  50. 

In  an  action  for  negligence  causing  death  it  is  erroneous  to  leave  it  to» 
the  jury  to  compute  the  damages  from  the  probable  duration  of  life,  as 
shown  by  the  Northampton  tables,  of  an  aged  relative  who  lived  with  and 
was  supported  by  the  deceased,  and  the  cost  of  the  continuance  of  such  sup- 
port during  that  period. 

Palmer  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  5  St.  Rep.  436;  26  Week.  Dig.  26. 

A  physician  about  thirty-five  years  of  age  living  away  from  his  father's* 
house  does  not  sustain  any  pecuniary  injury  by  the  death  of  his  mother, 
where  it  does  not  appear  that  he  received  any  pecuniary  aid  from  her. 

Klem  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  78  Hun,  277 ;  60  St.  Rep.  231 ;  28  Supp. 
861. 

The  facts  that  the  children  of  a  person  killed  through  the  negligence  of 
another  are  of  full  age,  are  living  away  from  the  home  of  the  deceased,  and 
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ahown  by  the  record,  the  duty  of  the  court  is  the  same  as  in  any 
case  when  a  verdict  is  not  justified  by  the  evidence. 

If  this  accident  had  not  occurred,  it  is  possible  that  the  in- 
testate  would  have  lived  many  years,  obtaining  and  giving  large 
^ums  of  money  to  her  father  during  his  life.  It  is  also  possible 
that  the  intestate  might  have  died  from  natural  causes  within  a 
few  days  thereafter;  or  from  loss  of  health,  or  by  accidental 
means,  for  which  she  alone  was  responsible,  might  have  become 
a  source  of  continued  expense  to  her  father.  Concededly,  the 
intestate  would  have  been  a  source  of  expense  to  her  father  until 
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are  supporting  themselves,  do  not  alone  establish  that  they  have  sustained 
no  pecuniary  damages. 

Lockwood  v.  N.  Y.,  L.  E.  &  W.  R.  Co.,  98  N.  Y.  523. 

In  an  action  for  damages  caused  by  the  death  of  the  father  of  a  family 
-consisting  of  his  wife  and  three  children  under  nine  years  of  age,  whom  he 
supported  by  the  avails  of  his  daily  labor,  the  fact  that  the  wife  has  no 
property,  and  that  the  care  of  the  children  prevent  her  from  engaging  in 
service  away  from  home,  and  that  she  and  the  children  are  supported  by 
the  public  authorities,  may  be  considered  by  the  jury  in  estimating  the 
•damages. 

Frank  v.  Otis,  15  St.  Rep.  681. 

Where  it  appears  that  the  deceased,  although  of  age,  voluntarily  con- 
tributed to  the  support  of  his  mother,  the  fact  that  she  has  no  means  of 
her  own,  and  consequently  needs  pecuniary  aid,  bears  upon  the  question  of 
the  probable  continuance  of  her  son's  assistance  if  he  had  lived,  and  is 
proper  for  the  consideration  of  the  jury  in  determining  the  amount  of  her 
pecuniary  damage. 

Waldeie  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  29  Hun,  35. 

The  necessary  funeral  expenses  of  the  deceased  are  proper  items  of  dama- 
ges, where  any  of  those  for  whose  benefit  the  action  is  brought  are  legally 
bound  to  pay  such  expenses. 

Murphy  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  88  N.  Y.  445. 

The  expenses  incurred  by  a  person  injured,  for  medical  treatment,  or  for 
support,  between  the  happening  of  the  injury  and  the  death  resulting 
therefrom,  are  not  recoverable  in  a  statutory  action  to  recover  damages  for 
death  caused  by  negligence. 

Murray  v.  Usher,  117  N.  Y.  542;  27  St.  Rep.  928;  23  N.  E.  564. 

The  fact  that  the  plaintiff,  as  next  of  kin,  will  be  entitled  to  the  proper* 
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after  the  completion  of  her  education.  If  we  assume  that  after 
the  completion  of  her  education  she  would  have  refrained  from 
marrying,  and  had  then  devoted  her  life  to  the  care  of  her  par- 
ents and  the  accumulation  of  money  for  the  benefit  of  her  father, 
we  must  in  considering  the  verdict  take  into  account  that  f  roro 
the  gross  amount  of  her  earnings  it  is  necessary  to  take  an  amount 
necessary  for  her  support  and  personal  expenses.  Her  net  in- 
come under  favorable  circumstances,  and  assuming  that  she  un- 
selfishly devoted  the  same  to  her  parents,  would  be  far  short  of 
the  amount  of  the  recovery  in  this  case,  with  the  accumulations 
of  interest  on  the  unexpended  amounts  thereof  from  time  to 
time.     We  cannot  avoid  the  conclusion  that  the  verdict  was  in 
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ty  of  the  deceased,  by  reason  of  her  death,  cannot  properly  affect  the  ques- 
tion of  damages. 

Terry  v.  Jewett,  78  N.  Y.  338. 

The  fact  that  the  widow  of  the  deceased  received  the  amount  of  an  in- 
surance policy  upon  his  life  is  not  to  be  considered  by  the  jury  in  reduction* 
of  the  damages  recoverable  under  the  statute  for  her  benefit. 

Althorf  v.  Wolfe,  2  Hilt.  344. 

Nor  should  the  pension  which  the  widow  of  a  fireman  receives  from  the 
fire  department  be  considered. 

Geary  v.  Metropolitan  St.  Ry.  Co.,  73  App.  Div.  441;  111  St.  Rep.  54;  77 
Supp.  54.  > 

c.  Review. 

The  appellate  court  has  power  to  review  the  determination  of  a  jury  up- 
on the  question  of  damages  in  an  action  for  death  by  negligence. 

Kellogg  v.  Albany  &  Hudson  R.  &  P.  Co.,  72  App.  Div.  321;  110  St.  Rep. 
85;  76  Supp.  85. 

Medinger  v.  Brooklyn  Heights  R.  Co.,  6  App.  Div.  42;  39  Supp.  613. 

Johnson  v.  Long  Island  R.  Co.,  80  Hun,  306;  62  St.  Rep.  46;  30  Supp. 
318. 

But  it  is  only  in  rare  instances  that  the  verdict  of  a  jury  in  such  cases- 
will  be  interfered  with. 

Id. 

The  court  is  justified  in  interfering  with  a  verdict  of  a  jury  only  in  those 
cases  where  it  appears  that  the  jury,  in  fixing  the  amount  of  the  verdict, 
were  actuated  by  prejudice,  passion,  partiality  or  corruption,  or  failed  to 
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part  based  by  the  jury  either  upon  sympathy  or  upon  a  mistaken 
theory  that  they  had  a  right  to  include  in  the  verdict  something 
in  compensation  for  the  sorrow  and  anguish  of  the  childless  sur- 
vivors or  as  a  punishment  to  the  defendant  for  the  carelessness 
of  their  employees. 

Judgment  and  order  reversed,  on  the  ground  that  the  damages 
are  excessive,  and  a  new  trial  granted  upon  payment  of  the  costs 
of  the  former  trial  by  the  defendant,  unless  the  plaintiff  stipu- 
late to  reduce  the  verdict  for  damages  to  $5,000,  and  to  a  pro- 
portionate reduction  in  the  extra  allowance  for  costs ;  in  which 
event  the  judgment  and  order  as  so  modified  are  affirmed,  with- 
out costs  of  this  appeal  to  either  party.     All  concur. 
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understand  and  apply  the  rule  of  damages  appertaining  to  the  case;  or 
where  it  can  be  clearly  seen  from  the  record  that,  under  all  the  circumstan- 
ces of  the  case,  the  amount  awarded  was  unreasonable  and  unfair. 

Reger  v.  Rochester  Ry.  Co.,  2  App.  Div.  6;  73  St.  Rep.  209;  37  Supp.  520. 

Twist  v.  Rochester,  37  App.  Div.  307;  89  St.  Rep.  850;  55  Supp.  850. 

Schaffer  v.  Baker  Transfer  Co.,  29  App.  Div.  459;  85  St  Rep.  1092;  51 
Supp.  1092. 

Kane  v.  Mitchell  Transportation  Co.,  90  Hun,  65;  70  St.  Rep.  203;  35- 
Supp.  581. 

Section  18  of  Article  I  of  the  Constitution  of  1894  was  not  intended  to 
change  the  power  of  appellate  courts  to  supervise,  and  in  proper  cases  to 
reduce  the  verdicts. 

Medinger  v.  Brooklyn  Heights  R.  Co.,  6  App.  Div.  42;  39  Supp.  613. 

In  view  of  the  removal  of  the  limitation  upon  the  amount  recoverable  in 
such  cases  by  that  section,  it  is  more  than  ever  essential  that  verdicts, 
awarding  damages  for  injuries  resulting  in  death  should  be  scrutinized  and 
that  they  should  be  promptly  corrected  where  they  are  not  supported  by 
substantial  testimony. 

Seeley  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  8  App.  Div.  402;  75  St.  Rep.  261;  40 
Supp.  866. 

Medinger  v.  Brooklyn  Heights  R.  Co.,  6  App.  Div.  42;  39  Supp.  613. 

Kellogg  v.  Albany  &  Hudson  R.  &  P.  Co.,  72  App.  Div.  321;  110  St.  Rep. 
85;  76  Supp.  85. 

d.  Amount. 

In  an  action  brought  in  this  state  for  the  negligent  killing  of  a  person  in 
Pennsylvania  before  the  removal  of  the  limitation  of  $5,000,  the  recovery 
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•cannot  exceed  that  sum,  although  the  similar  statute  of  Pennsylvania  im- 
poses no  restriction  upon  the  amount  of  damages. 

Wooden  v.  W.  N.  Y.  &  P.  R.  Co.,  126  N.  Y.  10;  36  St.  Rep.  387;  26  N.  E. 
1050. 

The  absence  of  proof  of  any  special  pecuniary  damage  resulting  from  the 
-death  of  a  young  child  will  not  justify  the  court  in  directing  the  jury  to 
find  a  verdict  for  nominal  damages  only. 

Gorham  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  23  Hun,  449. 

Ihl  v.  Forty-Second  St.  &  G.  St.  R.  Co.,  47  N.  Y.  317. 

In  an  action  under  the  Code  for  damages  for  the  pecuniary  injuries  re- 
sulting from  the  death  of  a  young  child,  the  recovery  is  not  limited  to  nom- 
inal damages  merely. 

Birkett  v.  Knickerbocker  Ice  Co.,  110  N.  Y.  504;  18  St.  Rep.  130;  18  N. 
E.  108. 

1.  Inadequacy. 

A  verdict  of  $600  for  the  death  of  a  child  under  six  years  of  age  will  not 
be  set  aside  as  inadequate. 

Terhune  v.  J.  W.  Cody  Contracting  Co.,  72  App.  Div.  1;  110  St.  Rep. 
235;  76  Supp.  255. 

A  verdict  of  $600  will  not  be  set  aside  as  inadequate,  where  the  only  facta 
from  which  the  jury  can  estimate  the  damages  are  that  the  deceased  was 
an  unmarried  man,  twenty-two  years  old,  that  he  earned  nine  dollars  a 
week,  which  he  brought  home  to  his  mother,  and  that  his  next  of  kin  were 
his  father,  mother,  a  sister  and  four  brothers. 

Swanton  v.  King,  72  App.  Div.  578;  110  St.  Rep.  528;  76  Supp.  528. 

In  an  action  under  the  Code  to  recover  compensation  for  the  death  of  an 
infant  of  tender  years,  there  is  no  such  presumption  of  pecuniary  loss  to 
the  next  of  kin,  as  to  justify  setting  aside  a  verdict  for  nominal  damages 
■as  inadequate. 

Silberstein  v.  Wm.  Wicke  Co.,  29  Abb.  N.  C.  291. 

A  verdict  of  $200  in  an  action  by  next  of  kin  to  recover  for  the  death, 
by  negligence,  of  a  boy  aged  six  years,  the  child  of  a  shoemaker  with  small 
•earnings,  will  be  set  aside  as  grossly  inadequate. 

Gubbitose  v.  Rothschilds,  37  Misc.  99;  108  St.  Rep.  775;  74  Supp.  775. 

In  an  action  brought  by  a  husband,  as  administrator,  to  recover  dama- 
ges for  the  death  of  his  wife,  where  it  appears  that  the  deceased  left  no  de- 
scendants or  next  of  kin,  and  was  a  strong  healthy  woman  sixty  years  of 
age,  and  accustomed  to  getting  up  very  early  each  morning  for  the  purpose 
of  delivering  milk,  in  which  business  her  husband,  for  whom  the  deceased 
kept  house,  was  also  engaged,  a  verdict  of  $150,  the  plaintiff  having  al- 
ready paid  $120  for  the  deceased's  funeral  expenses,  is  a  travesty  of  justice. 

Meyer  v.  Hart,  23  App.  Div.  131;  82  St.  Rep.  904;  48  Supp.  904. 
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A  verdict  of  $1,000  will  be  set  aside  as  inadequate  for  the  death  of  a  la- 
boring man  earning  two  dollars  a  day,  who  was  in  good  health  prior  to  the 
accident  and  left  a  wife  and  four  children,  the  oldest  eleven  and  the  young- 
est six  years  of  age,  dependent  upon  him  for  support. 

Connor  v.  New  York,  28  App.  Div.  186;  84  St.  Rep.  072;  50  Supp.  972. 

In  an  action  by  a  mother  for  the  death  of  a  child,  a  verdict  for  $300, 
where  the  evidence  of  the  funeral  expenses  and  other  special  damages 
-showed  them  to  amount  to  $180,  will  be  set  aside  as  grossly  inadequate. 

Willsen  v.  Metropolitan  St.  Ry.  Co.,  108  St  Rep.  774;  74  Supp.  774. 

Where  the  only  facts  showing  the  pecuniary  value  of  a  child  to  her  next 
of  kin  are,  that  she  was  three  and  one  half  years  old,  bright,  intelligent, 
active  and  in  good  health;  that  she  resided  with  her  parents  and  four 
'brothers  and  sisters,  all  under  the  age  of  eight  years;  and  that  her  father 
was  a  cabinet  maker,  thirty-four  years  old,  and  earning  eleven  dollars  a 
week,  the  court  will  not  be  justified  in  interfering  with  a  verdict  for  $375. 

Reger  v.  Rochester  Ry.  Co.,  2  App.  Div.  5;  73  St.  Rep.  209;  37  Supp.  520. 

2.  Exoe8sivene88. 

A  verdict  of  $10,000  is  not  excessive,  where  it  appears  that  the  deceased, 
a  brakeman  on  a  freight  train,  at  the  time  of  his  death  was  twenty-six 
years  of  age,  in  robust  health,  of  exemplary  habits  and  fairly  well  educated, 
and  that  he  was  earning  $656  a  year  with  a  fair  prospect  of  promotion  and 
a  larger  salary,  and  that  he  left  a  wife  and  two  young  daughters. 

Douglass  v.  Northern  Central  Ry.  Co.,  59  App.  Div.  470;  103  St.  Rep. 
370;  69  Supp.  370. 

Where  the  deceased  was  forty-nine  years  of  age  and  leaves  a  husband 
forty-eight  years  of  age  and  two  sons,  aged,  respectively,  twenty-one  and 
eighteen  years,  a  verdict  of  $10,000  is  excessive,  and  should  be  reduced  to 
$7,000. 

Smith  v.  Lehigh  Valley  R.  Co.,  61  App.  Div.  46;  103  St.  Rep.  1112;  69 
Supp.  1112. 

A  verdict  for  $12,500  for  causing  the  death  of  a  man  about  forty-five 
years  of  age  sustained. 

Seifter  v.  Brooklyn  Heights  R.  Co.,  55  App.  Div.  10;  100  St  Rep.  1107; 
66  Supp.  1107. 

Where  a  telegraph  operator,  employed  as  a  collector  of  stock  news,  sixty- 
one  years  of  age,  enjoying  exceptionally  good  health  and  earning  $1,070  per 
annum,  is  killed  through  the  negligence  of  a  railroad  company,  leaving 
surviving  him  a  widow  but  no  children,  a  verdict  of  $10,000  is  not  an  ex- 
cessive compensation  to  the  widow  for  the  damages  resulting  from  his 
death. 

Beecher  v.  Long  Island  R.  Co.,  53  App.  Div.  324;  99  St.  Rep.  642;  65 
Supp.  642. 

A  verdict  for  $7,500  for  causing  the  death  of  a  youth  sixteen  years  old, 
XI.  N.  Y.  A.  C.  5 
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well  equipped  both  physically  and  mentally,  residing  with  his  father  whom 
he  assisted  in  his  business  in  the  intervals  of  school  from  which  he  was- 
about  to  graduate  and  become  a  great  aid  to  his  father  in  his  business,, 
is  not  excessive. 

Morris  v.  Metropolitan  Street  Ry.  Co.,  63  App.  Div.  78;  105  St.  Rep. 
321;  71  Supp.  321. 

On  a  previous  trial  of  the  case  last  cited,  reported  in  51  App.  Div.  512; 
98  St.  Rep.  878;  64  Supp.  878;  30  Civ.  Pro.  371,  it  was  held  tha*  <i  verdict 
of  six  cents  was  inadequate. 

Where  the  intestate  at  the  time  of  his  death  was  forty-thn*.  /ears  of 
age,  in  good  health  and  receiving  a  salary  of  $1,250  per  year  as  a  member 
of  the  police  force  of  the  city  of  New  York,  and  left  surviving  him  five 
children,  all  dependent  upon  him  for  support,  the  oldest  a  daughter  twenty- 
one  years  of  age  and  the  youngest  a  son  ten  years  of  age,  a  verdict  of  $9,- 
000  will  not  be  set  aside  as  excessive. 

Wallace  v.  Third  Avenue  R.  Co.,  36  App.  Div.  57;  89  St.  Rep.  132;  55- 
Supp.  132. 

A  verdict  for  $6,000  for  the  death  of  a  driver's  son  eight  and  one-half 
years  old  should  be  reduced  to  $3,000. 

Schaflfer  v.  Baker  Transfer  Co.,  29  App.  Div.  459;  85  St.  Rep.  1092;  51 
Supp.  1092. 

Where  a  woman  sixty-eight  years  of  age,  in  fair  health  and  capable  of 
assisting  in  household  affairs,  who,  having  reared  her  children  and  seen 
them  settled  in  life,  was  spending  her  declining  years  living  around  among- 
such  children,  some  of  whom  afforded  her  pecuniary  assistance  to  make  her 
life  comfortable,  was  killed  through  the  negligent  act  of  a  railroad  com- 
pany, a  verdict  of  $800,  recovered  by  her  administratrix,  will  not  be  set. 
aside  by  the  court  as  excessive. 

Phalen  v.  Rochester  Railway  Co.,  31  App.  Div.  448;  86  St.  Rep.  836;  52 
Supp.  836;  28  Civ.  Pro.  42. 

A  verdict  of  $5,000  for  the  death  of  a  healthy,  bright,  industrious  young 
man,  nineteen  years  old,  living  with  his  father  to  whom  he  gave  the  wages- 
he  earned,  is  not  so  large  as  to  call  for  a  reduction. 

Twist  v.  Rochester,  37  App.  Div.  307;  89  St.  Rep.  850;  55  Supp.  850. 
|  Where  the  deceased  was  a  physician,  leaving  a  widow,  two  children  and 

I  a  grandchild,  the  daughter  of  a  deceased  son,  and  his  widow  had  received, 

I  since  her  husband's  death,  $175  monthly,  as  the  income  of  his  half  interest 

I  in  a  firm  of  physicians,  under  the  partnership  agreement,  a  verdict  for 

$15,000  will  not  be  set  aside  as  excessive. 
J  Ericius  v.  Brooklyn  Heights  R.  Co.,  63  App.  Div.  353;  105  St.  Rep.  596; 

71  Supp.  596. 

A  verdict  of  $10,000  for  the  death  of  a  man  fifty-three  years  of  age,  ia 
good  health,  receiving  as  wages  two  dollars  and  fifty  cents  a  day,  is  exces- 
sive.   Taking  into  consideration  his  probable  duration  of  life  and  his  abili- 
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ty  to  earn  continuously,  which  could  not  increase,  but  would  certainly  di- 
minish, the  sum  which  his  family  would  receive  as  a  result  of  his  earnings 
after  the  cost  of  his  own  living  was  deducted,  the  pecuniary  loss  to  the  next 
of  kin  will  be  fairly  and  liberally  met  by  reducing  the  recovery  to  the  sum 
of  $7,500. 

Taylor  v.  Long  Island  R.  Co.,  16  App.  Div.  1;  78  St.  Rep.  820;  44  Supp. 
820. 

Where  it  appears  that  the  father  of  the  decedent  was  a  laboring  man 
fifty-five  years  of  age,  having  no  steady  employment,  whose  wife  had  died 
leaving  three  daughters,  one  of  whom  was  married  and  another  was  living 
out  at  service,  while  the  decedent,  the  youngest,  who  was  sixteen  years  of 
age,  took  care  of  her  father's  house,  a  verdict  of  $4,000  is  excessive  and 
should  be  reduced  to  $2,500. 

Dinnihan  v.  Lake  Ontario  Beach  Imp.  Co.,  8  App.  Div.  509;  75  St.  Rep. 
139;  40  Supp.  764. 

A  verdict  for  $6,000  will  not  be  set  aside  as  excessive  where  it  appears 
that  at  the  time  of  his  death  the  intestate  was  about  twenty-one  years  of 
age,  in  good  health,  sober  and  industrious,  and  was  engaged  in  operating  a 
milk  wagon,  and  that  he  left  a  wife  and  an  infant  son. 

Racine  v.  Erie  R.  Co.,  69  App.  Div.  437;  108  St.  Rep.  977;  74  Supp.  977. 

The  pecuniary  loss  to  the  next  of  kin  of  a  healthy,  ordinarily  bright  and 
fairly  industrious  boy,  aged  twelve  years  and  earning  three  dollars  a  week 
which  he  turned  over  to  his  mother,  is  more  than  compensated  by  a  verdict 
for  $12,000,  and  the  amount  should  be  reduced  to  $7,500. 

McDonald  v.  Metropolitan  Street  R.  Co.,  36  Misc.  703;  108  St.  Rep.  367; 
74  Supp.  367. 

Where  the  deceased  was  a  longshoreman  and  fruit  vender,  at  the  time  of 
his  death  engaged  in  keeping  a  fruit  and  vegetable  stand,  in  which  his  wife 
assisted  him,  and  it  does  not  appear  that  the  business  was  discontinued  at 
his  death,  a  verdict  for  $27,306  is  excessive  and  should  be  reduced  to  $10,- 
996. 

Scarpati  v.  Metropolitan  St.  Ry.  Co.,  69  App.  Div.  609;  108  St.  Rep.  499; 
74  Supp.  499. 

A  verdict  for  $25,000  is  excessive,  where  decedent,  a  steel  and  iron  work- 
er, was  29  years  old  when  killed,  was  in  good  health,  and  earning,  as  fore- 
man, $3.50  a  day,  and  had  regular  employment,  and  the  maximum  measure 
of  damages  would  be  $15,000. 

Schmitt  v.  Metropolitan  Life  Ins.  Co.,  13  App.  Div.  120;  77  St.  Rep. 
318;  43  Supp.  318. 

Where  the  next  of  kin  of  the  deceased  was  his  father,  fifty-eight  year3 
old,  with  whom  he,  being  unmarried,  lived,  and  the  deceased  was  twenty- 
two  years  of  age  and  earned  one  dollar  and  eighty-five  cents  per  day  and 
had  worked  steadily  from  the  time  he  was  sixteen,  a  verdict  of  $3,000  is 
not  excessive. 
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Fitzgerald  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  88  Hun,  359;  68  St.  Rep.  762;  34 
Supp.  824. 

A  verdict  of  $3,000  for  the  death  of  plaintiff's  daughter  is  not  excessive, 
where  plaintiff  was  eighty-two  years  old,  but  a  man  of  vigor  and  good 
health  and  to  all  appearances  likely  to  live  for  some  time,  and  almost  en- 
tirely dependent  upon  the  decedent  for  his  support. 

Purcell  v.  Lauer,  14  App.  Div.  33;  77  St.  Rep.  988;  43  Supp.  988. 

An  award  of  $15,000  damages  does  not  represent  more  than  the  healthy 
and  vigorous  life  of  a  coachman  36  years  old  is  worth  to  his  wife  and  seven 
children. 

Reilly  v.  Brooklyn  Heights  R.  Co.,  65  App.  Div.  453;  106  St.  Rep.  1080; 
72  Supp.  1080. 

Where  the  daughter  of  the  plaintiff,  a  machinist,  sixty-one  years  of  age, 
was  a  bright,  vigorous  and  industrious  girl,  nineteen  years  old,  who  was 
earning  seven  dollars  a  week,  which  she  gave  to  her  mother  for  the  use  of 
the  family,  a  verdict  of  $6,000  is  excessive,  and  considering  the  probable 
length  of  time  during  which  the  plaintiff  would  enjoy  the  income  of  his 
daughter's  earnings,  and  the  possibility  of  their  interruption  or  diversion 
by  loss  of  employment,  marriage,  death  or  her  attainment  of  her  majority, 
$4,000  would  be  a  most  liberal  estimate  for  the  pecuniary  damages  sus- 
tained by  the  plaintiff  in  consequence  of  her  death. 

Seeley  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  8  App.  Div.  402;  75  St.  Rep.  261;  40 
Supp.  866. 

A  verdict  of  $3,500  will  not  be  disturbed  as  excessive  where  it  appears 
that,  at  the  time  of  his  death,  the  intestate  was  nearly  twenty- two  years 
of  age,  in  good  health,  and  there  is  some  evidence  tending  to  show  that  he 
paid  $20  a  month  to  his  mother  for  board  and  washing. 

Fitzgerald  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  37  App.  Div.  127;  89  St.  Rep.  1124; 
55  Supp.  1124. 

The  fact  that  two  prior  verdicts  were  rendered  for  $3,000  each  does  not 
indicate  that  the  jury  in  the  third  trial  was  influenced  by  passion  or  pre- 
judice in  delivering  its  verdict  for  $3,500. 

Id. 

Five  thousand  dollars  is  not  an  excessive  sum  for  a  jury  to  award  as 
damages  for  negligently  causing  the  death  of  a  healthy  man,  unmarried 
and  of  the  age  of  thirty-three  years,  who  was  engaged  in  making  pianos 
for  his  father,  with  whom  he  resided,  although  he  was  paid  no  fixed  wages, 
but  such  amounts  as  his  father  deemed  proper. 

Johnson  v.  Long  Island  R.  Co.,  80  Hun,  306;  62  St.  Rep.  46;  30  Supp. 
318. 

A  verdict  of  $4,000  is  not  excessive  for  the  death  of  a  woman  twenty- 
six  years  of  age,  in  good  health,  employed  previously  at  the  rate  of  about 
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seven  dollars  a  week,  who  left  a  husband,  who  has  a  shoeblacking  establish- 
ment, and  a  father,  mother  and  brother  whose  circumstances  are  not  stated. 

Ingrafia  v.  Samuels,  71  App.  Div.  14;  109  St.  Rep.  718;  75  Supp.  718. 

Where  the  death  of  a  healthy,  strong,  bright  and  studious  boy,  eight  years 
of  age,  was  caused  by  negligence,  a  verdict  in  favor  of  his  father,  a  saloon- 
keeper, for  $5,250  damages  is  excessive,  and  should  be  reduced  to  $3,000. 

Connaughton  v.  Sun  Printing  &  Pub.  Assn.,  110  St.  Rep.  755;  76  Supp. 
755. 

A  verdict  of  $8,721  for  the  death  of  a  street  sweeper  is  excessive  and 
should  be  reduced  to  $5,000. 

O'Connor  v.  Union  By.  Co.,  67  App.  Div.  99;  107  St  Rep.  606;  73  Supp. 
606. 

When  the  deceased,  who  was  a  sober,  industrious,  unmarried  man,  about 
twenty-six  years  of  age,  and  earned  about  $400  during  each  season  of  navi- 
gation, left  a  widowed  mother,  who  has  no  property  and  resides  in  Ireland 
with  a  brother  of  the  deceased,  and  adult  and  self-supporting  brothers  and 
sisters,  some  of  whom  reside  in  Ireland,  the  others  in  this  country,  a  ver- 
dict for  $3,000  damages  for  his  death  is  not  excessive,  although  he  was  the 
youngest  of  the  family  and  never  contributed  anything  to  the  support  of 
his  mother  or  other  relatives. 

Kane  v.  Mitchell  Transportation  Co.,  90  Hun,  65;  70  St  Rep.  203;  35 
Supp.  581. 

A  verdict  of  $5,000  will  not  be  set  aside  as  excessive,  where  the  decedent 
was  sixty-three  years  of  age  at  the  time  of  the  accident,  in  good  health, 
and  performed  all  the  labors  in  plaintiff's  household,  and  left  a  husband 
and  one  unmarried  daughter  of  full  age,  who  before  her  mother's  illness 
had  employment  elsewhere,  her  only  next  of  kin,  the  three,  before  her 
death,  living  together  as  one  family. 

Lyons  v.  Second  Avenue  R.  Co.,  2  Ann.  Cas.  402;  69  St.  Rep.  816;  35 
Supp.  372;  89  Hun,  374. 

$5,000  is  not  excessive  for  a  strong  and  healthy  farmer,  50  years  of  age, 
cultivating  a  farm  of  57  acres  and  earning  and  expending  $1,000  a  year  in 
the  maintenance  of  his  family,  consisting  of  a  wife  and  nine  children. 

Buckley  v.  N.  Y.  &  N.  S.  Ry.  Co.,  —  App.  Div.  — ,  111  St  Rep.  128;  77 
Supp.  128. 

Where  the  deceased  was  a  vigorous,  healthy  woman,  fifty-four  years  old, 
a  good  worker  and  did  her  own  housework,  and  left  a  husband,  sixty-five 
years  of  age,  a  soldier  retired  from  service,  and  a  son,  a  physician,  about 
thirty-five  years  old,  a  verdict  of  $5,000  is  excessive  and  the  facts  do  not 
justify  a  verdict  beyond  $2,500. 

Klemm  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  78  Hun,  277;  60  St.  Rep.  231;  28 
Supp.  861. 

$5,000  is  not  an  excessive  amount  of  damages  for  the  death  of  an  un- 
married man,  about  twenty-one  years  of  age,  and  earning  about  $25  per 
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month,  who  left  a  father,  mother,  two  brothers  and  a  Bister  residing  in 
Germany. 

Bierbauer  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  15  Hun,  559. 

A  verdict  for  $3,750  as  damages  sustained  by  reason  of  the  death  of  a 
girl  fourteen  years  of  age  is  not  so  excessive  as  to  justify  the  appellate 
court  in  setting  it  aside. 

Werner  v.  Brooklyn  Elevated  R.  Co.,  11  App.  Div.  86;  76  St.  Rep.  84C; 
42  Supp.  846. 

An  award  of  $800  is  not  too  large  for  the  death  of  an  unmarried  indus- 
trious laborer,  twenty-seven  years  of  age,  who  left,  as  his  only  next  of  kin, 
a  father  one  hundred  and  six  years  old. 

Burke  v.  Witherbee,  18  Week.  Dig.  369. 

For  the  death  of  an  infant  son  three  and  a  half  years  old  a  verdict  of 
$1,800  is  not  excessive. 

Fitzgerald  v.  National  S.  S.  Co.,  1  Week.  Dig.  225. 

Where  there  is  no  proof  of  pecuniary  loss  to  any  one,  except  what  might 
be  inferred  from  the  two  facts,  that  the  deceased  was  a  married  woman, 
and  aged  twenty  years,  and  no  evidence  is  given  of  her  capabilities,  mental 
or  physical,  nor  of  her  situation  and  circumstances  in  life,  nor  how  she 
had  been  or  could  be  of  benefit  to  her  husband  and  next  of  kin,  only  nomi- 
nal damages  are  recoverable  and  a  verdict  of  $4,000  is  without  evidence  to 
give  it  support. 

Mitchell  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  2  Hun,  535. 

A  verdict  of  $5,000  is  not  excessive  for  the  death  of  an  engineer,  indus- 
trious and  faithful  in  his  professional  duties  and  in  providing  and  caring 
for  plaintiff,  his  mother,  who  is  aged,  blind  and  helpless  and  largely  de- 
pendent upon  her  son's  earnings  for  her  support. 

Erwin  v.  Neversink  Steamboat  Co.,  23  Hun,  573. 

Where  the  person  killed  was  a  widow,  about  forty-eight  years  of  age, 
with  three  children,  all  of  whom  were  oyer  twenty-one  years  of  age,  and 
had  left  her,  and  she  was  capable  of  earning  a  dollar  a  day  by  her  labor, 
but  left  only  a  small  amount  of  property,  and  died  intestate,  a  verdict  for 
$3,500  is  excessive  and  should  be  reduced  to  $1,500. 

Mclntyre  v.  N.  Y.  Central  R.  Co.,  47  Barb.  515. 

A  verdict  of  $4,000  must  be  deemed  excessive  for  the  death  of  an  unmar- 
ried man,  aged  thirty-three  years,  of  good  habits  and  industrious,  who 
lived  with  his  father  and  had  worked  on  his  farm  from  boyhood,  where  the 
age,  condition  and  circumstances  of  the  father  are  not  shown. 

Carpenter  v.  Buffalo,  N.  Y.  &  P.  R.  Co.,  38  Hun,  116. 

For  the  pecuniary  injury  to  a  father  for  the  death  of  a  four  year  old 
son,  a  verdict  of  $1,500  is  unreasonable  and  excessive,  as  the  damages  are 
merely  nominal. 

Lehman  v.  Brooklyn,  29  Barb.  234. 
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Where  an  only  daughter,  twenty  years  old,  who  was  in  good  health  and 
well  developed,  physically  and  mentally,  and  was  a  successful  musician,  a 
good  conversationalist,  and  recited  entertainingly,  and  had  studied  music 
for  ten  or  twelve  years,  intending  to  become  a  music  teacher,  and  who 
assisted  her  mother,  who  was  forty-four  years  of  age,  in  housekeeping,  and 
her  father,  a  man  of  the  age  of  forty-six,  occasionally  in  his  store,  is  neg- 
ligently killed,  a  verdict  for  $9,500,  to  compensate  the  father  for  his  pe- 
-cuniary  injury  resulting  from  her  death,  is  excessive  and  should  be  re- 
•duced  to  $5,000. 

Kellogg  v.  Albany  &  Hudson  R.  &  P.  Co.,  72  App.  Div.  321;  110  St.  Rep. 
S5;  76  Supp.  85. 

$1,000  damages  are  not  excessive  for  the  death  of  a  junk  dealer,  who  left 
no  relatives  dependent  on  him  for  support  and  whose  only  next  of  kin  are 
■a  sister  and  brother  living  in  Ireland,  and  three  nephews  here. 

Kelly  v.  Twenty-Third  St.  R.  Co.,  14  Daly,  418;  14  St.  Rep.  699;  27 
Week.  Dig.  572. 

An  award  of  $1,500  is  not  excessive  for  the  death  of  a  boy  eleven  years 
old. 

O'Mara  v,  Hudson  River  R.  Co.,  38  N.  Y.  445. 

Where  the  deceased  was  thirty- six  years  of  age,  in  good  health,  and  in 
Teceipt  of  a  salary  of  about  nine  dollars  a  week,  and  contributed  about 
$400  per  annum  towards  the  support  of  her  parents,  her  father  being  six- 
ty-six years  old  and  in  infirm  health,  and  his  wife  fifty-eight,  and  neither 
having  any  property,  a  verdict  of  $4,000  will  not  be  set  aside  as  excessive. 

Bowles  v.  Rome,  W.  &  0.  R.  Co.,  46  Hun,  324;  12  St.  Rep.  457. 

The  court  will  not  set  aside  as  excessive  a  verdict  of  $5,000  for  the 
death  of  a  bright,  healthy  girl,  six  years  of  age,  the  only  child  of  a  gar- 
dener and  his  wife. 

Houghkirk  v.  Delaware  &  Hudson  Canal  Co.,  92  N.  Y.  219. 

Where  the  deceased  was  sixty-three  years  old,  in  good  health,  and  did 
the  general  housework  for  the  family  consisting  of  her  husband,  sixty- 
five  years  of  age,  and  five  grown  up  sons,  and  was  in  receipt  of  no  income 
and  the  value  of  her  services  did  not  exceed  annually  $520,  an  award  of 
$7,500  is  far  beyond  the  actual  damage  sustained  and  the  verdict  should 
be  reduced  to  the  sum  of  $5,000. 

Medinger  v.  Brooklyn  Heights  R.  Co.,  6  App.  Div.  42;  39  Supp.  613. 

e.  Interest. 

Although,  in  actions  brought  under  the  act  of  1847,  as  amended  by  the 
net  of  1849,  the  jury,  in  rendering  the  verdict,  may  take  into  account  the 
time  that  has  elapsed  since  the  death  as  affecting  the  amount  of  the  dama- 
ges, yet  they  cannot  agree  upon  a  certain  sum  as  damages  and  add  to  it 
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the  interest  thereon  from  the  time  of  the  death  to  the  time  of  the  rendi- 
tion of  the  verdict. 

Cook  v.  N.  Y.  C.  &  H.  R.  R  Co.,  10  Hun,  426. 

Chapter  78  of  the  Laws  of  1870  allowing  interest  to  be  added  to  the- 
amount  of  damages  does  not  affect  actions  brought  before,  though  pending: 
at  the  time  of,  its  enactment. 

Id. 

The  direction  in  the  act  of  1870  that  the  damages  recovered  in  such  an* 
action  shall  draw  interest  from  the  time  of  the  death  of  such  deceased  per- 
son, and  shall  be  added  to  the  verdict,  and  inserted  in  the  entry  of  judg- 
ment, is  not  in  conflict  with  the  Constitution. 

Cornwall  v.  Mills,  44  Super.  Ct.  45. 

Under  the  act  of  1870  the  jury  had  nothing  to  do  with  the  question  of 
interest,  but  that  was  to  be  added  to  the  damages  and  inserted  in  the  en- 
try of  the  judgment  by  the  clerk,  although  the  jury  in  fact  included  inter- 
est in  making  up  the  amount  of  damages  awarded  by  them. 

Manning  v.  Port  Henry  Iron  Ore  Co.,  91  N.  Y.  664. 

Under  the  same  act  it  was  held  that  the  rate  of  interest  was  governed 
by  the  statute  regulating  it,  in  force  when  the  verdict  was  rendered. 

Salter  v.  Utica  &  Black  River  R.  Co.,  86  N.  Y.  401. 

The  right  to  recover  interest  in  an  action  for  wrongful  death,  where  the 
cause  of  action  arises  under  the  laws  of  a  foreign  state,  rests  exclusively 
on  its  laws,  and  where,  according  to  such  laws,  it  is  discretionary  with  the- 
jury  whether  to  allow  interest  or  not,  and  it  does  not  appear  that  the  jury 
in  such  an  action  has  added  interest,  it  is  error  for  the  clerk,  following  the- 
practice  prescribed  by  section  1904  of  the  Code  of  Civil  Procedure,  to  add 
interest  to  the  verdict  and  include  it  in  the  judgment. 

Frounfelker  v.  Delaware,  L.  &  W.  R.  Co.,  73  App.  Div.  350;  110  St.  Rep. 
745;  76  Supp.  745. 

As  the  right  to  interest  is  inseparable  from  the  right  to  damages,  the 
addition  of  interest  upon  the  damages  recovered  for  death  by  accident  in 
a  foreign  country  is  not  permissible  in  the  absence  of  a  provision  of  the 
foreign  statute  authorizing  it. 

Kiefer  v.  Grand  Trunk  Ry.  Co.,  12  App.  Div.  28;  76  St  Rep.  171;  42 
Supp.  171. 
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BILLINGS  v.  BILLINGS. 

[75  App.  Div.  69;  110  St.  Rep.  628;  76  Supp.  628.] 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  IS,  1902.} 

Divorce — Co-respondent— Costs. 

Code  Civ.  Proc.,  §51769,  3228-3230,  provides  that  costs  in  an  action  for 
an  absolute  divorce  are  in  the  discretion  of  the  court.  Section  1757 
modifies  this  general  rule  by  providing  that  the  co-respondent,  if  suc- 
cessful, shall  be  entitled  to  his  costs  against  the  person  naming  him  as- 
co-respondent.  Held  that,  where  the  co-respondent  had  failed  in  his. 
defense,  it  was  within  the  discretionary  power  of  the  court  to  award 
costs  against  him  from  the  time  of  the  service  of  his  answer.* 

Appeal  from  special  term,  Monroe  county. 

Action  for  divorce  by  Warren  M.  Billings  against  Ella  M» 
Billings.  Frank  Albright  defended  as  co-respondent.  From  a 
judgment  for  plaintiff,  the  co-respondent  and  defendant  appeal. 

Affirmed. 

Argued  before  McLennan,  Spring,  Williams,  Hiscock^ 
and  Davy,  J  J. 

J.  W.  Barrett,  for  appellants. 

C.  W.  McKay,  for  respondent 

Williams,  J.  The  judgment  should  be  affirmed,  with  costs- 
against  the  appellant  Albright. 

The  action  was  for  a  divorce  on  the  ground  of  adultery.  The 
alleged  co-respondent,  Albright,  was  served  by  the  plaintiff  with 
a  copy  of  the  summons  and  complaint,  pursuant  to  section  1757,. 
Code  Civ.  Proc.  He  thereupon  appeared  and  served  an  answer, 
and  he  defended  the  action  so  far  as  the  issues  affected  him. 

•For  note  on  "Rights  of  Co-respondent  in  Divorce  Action,"  see  10  Ann* 
Cas.  119-123. 
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He  took  part  in  the  trial,  and  gave  evidence  thereon,  was  heard 
by  counsel,  and  has  taken  this  appeal.  We  have  carefully  ex- 
amined the  evidence,  and  are  satisfied  the  trial  court  properly 
found  the  adultery  between  the  defendant,  Mrs.  Billings,  and 
the  co-respondent,  Albright,  and  that  the  judgment  decreeing  a 
divorce  between  the  plaintiff  and  his  wife  should  be  affirmed. 

The  trial  court  awarded  costs  against  the  co-respondent,  Al- 
bright, from  the  time  of  the  service  of  his  answer,  and  it  is 
claimed  this  was  unauthorized  and  improper.  The  provision 
allowing  the  co-respondent  to  be  brought  in,  and  permitting  him 
to  defend  the  action,  was  added  to  section  1757  of  the  Code  by 
an  amendment  in  1899.  We  are  aware  of  no  decision  under 
this  section  as  amended.  The  co-respondent  is  not,  by  the  terms 
of  the  statute,  called  a  "defendant,"  but  he  is  allowed  to  appear 
and  defend  the  action,  and  may  very  properly  be  regarded  as  a 
party  defendant  from  the  time  he  appears  and  serves  an  answer 
to  the  complaint  He  is  not  obliged  to  defend,  and  cannot  be 
compelled  to  do  so.  His  appearance  is  voluntary,  but,  if  he 
elects  to  come  into  the  action,  he  ought  to  be  regarded  and 
treated  as  a  party  defendant  from  that  time.  Being  a  defend- 
ant, he  is  subject  to  the  general  provisions  of  the  Code  as  to 
costs  in  such  an  action,  except  so  far  as  they  are  modified  by  the 
amendment  in  question.  By  sections  1769,  3228-3230  of  the 
Code,  costs  in  an  action  for  an  absolute  divorce  are  in  the  dis- 
cretion of  the  court.  Section  1757  modifies  this  general  rule  by 
providing  that  the  co-respondent,  if  he  succeeds  in  his  defense, 
shall  be  entitled  to  a  bill  of  costs  against  the  person  naming  him 
as  co-respondent  To  this  extent  only  is  the  discretion  taken 
away  from  the  court  When  the  co-respondent  fails  in  his  de- 
fense, the  court  has  a  discretion  as  to  the  allowance  of  costs 
against  him.  The  trial  court  here  exercised  the  discretion  by 
awarding  costs.  We  think  the  power  existed,  and  was  properly 
exercised. 

The  judgment  should  be  affirmed,  with  costs  of  this  appeal 
against  the  co-respondent,  but  not  against  the  defendant,  Mrs. 
Billings.     All  concur. 
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O'REILLY  et  al.  v.  KING  et  aL 

[72  App.  Div.  357;  110  St.  Rep.  515;  76  Supp.  515.] 

{Supreme  Court,  Appellate  Division,  Third  Department.     May  7,  1902.) 

Railroads — Fires — Evidence. 

In  an  action  against  the  receivers  of  a  railroad  company  to  recover  for 
fires  alleged  to  have  been  caused  by  sparks  from  its  locomotives,  where 
it  was  conceded  that  the  locomotives  in  question  were  properly  con- 
structed and  in  good  order,  and  no  one  saw  any  sparks  emitted  by 
them,  it  was  error  to  permit  a  witness  who  resided  a  mile  and  a  half 
away  to  testify  that  other  locomotives  passing  his  place  "shortly  be- 
fore and  shortly  after  the  fire  scattered  fire,"  when  it  did  not  appear 
whether  the  other  locomotives  were  properly  constructed  or  in  good 
order,  or  whether  the  scattered  fire  came  from  the  smokestacks,  or  was 
caused  by  the  fireman  or  engineer  shaking  out  the  ash  pan,  or  some 
other  cause.* 

Appeal  from  trial  term,  Sullivan  county. 

Action  by  James  B.  O'Reilly  and  another  against  John  King 
•and  another  as  receivers,  etc.  From  a  judgment  for  plaintiffs, 
-and  from  an  order  denying  a  new  trial,  defendants  appeal.  Be- 
versed. 

This  action  is  brought  to  recover  damages  claimed  to  have  resulted  from 
"two  fires  caused  by  sparks  from  locomotive  engines  of  the  defendants  set- 
ting on  fire  quantities  of  inflammable  material,  which  it  is  alleged  the  de- 
fendants negligently  allowed  to  accumulate  on  their  right  of  way,  and 
which  spread  thence  to  plaintiffs'  adjoining  timber  lands.  It  is  conceded 
that  the  locomotives  which  it  is  claimed  caused  these  fires  were  properly 
constructed  and  in  good  order.  The  first  fire  (that  of  March,  1894)  was  dis- 
•<»overed  by  a  man  a  half  mile  distant  from  the  place  where  it  is  claimed 
to  have  caught,  and  immediately  after  a  freight  train  had  passed.  The 
second  fire  (April,  1894)  wag  discovered  by  a  man  1}  miles  distant.  This, 
also,  was  immediately  after  a  train  had  passed.     No  one  saw  any  sparks 


*For  note  on  "Evidence  of  Negligent  Emission  of  Sparks  by  Locomotive," 
*ee  9  Ann.  Cas.  324-341. 
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emitted  by  either  of  the  locomotives  drawing  these  trains.  As  to  both  of 
these  fires,  other  witnesses  testify  that  they  visited  'the  places  the  same  or 
the  next  day,  and  saw  evidences  of  fire  on  the  defendant's  right  of  way. 
The  claim  is  that  these  fires  started  on  defendant's  right  of  way,  and 
spread  from  the  points  of  ignition  to  and  upon  the  plaintiffs'  adjoining- 
lands,  and  burned  and  destroyed  the  timber  growing  thereon* 

Argued  before  Pabkeb,  P.  J.,  and  Kellogg,  Smith,  Chase,. 
and  Fubsman,  J  J. 

Henry  Bacon,  for  appellants. 

John  F.  Anderson,  for  respondents. 

Fubsman,  J.  The  plaintiffs  do  not  claim  that  the  fires  were 
caused  by  sparks  emitted  by  the  locomotives  because  of  any  im- 
proper construction,  nor  because  they  were  not  in  good  order, 
but  it  is  insisted  that  the  defendants  negligently  permitted  in- 
flammable material  to  accumulate  on  their  right  of  way,  and 
that  the  fact  that  trains  had  passed  immediately  before  the  fires- 
were  discovered  justifies  the  inference  that  they  were  caused  by 
sparks  from  the  engines  falling  upon  and  setting  fire  to  the  ma- 
terial thus  negligently  allowed  to  there  accumulate  and  remain- 
On  the  trial,  however,  the  plaintiffs  did  not  rest  in  satisfied  re- 
liance upon  this  inference  alone,  but  proved  by  one  Tyler  that 
he  resided  V/2  miles  from  the  place  where  the  fires  caught,  that 
he  did  not  see  what  the  engines  did  on  the  occasion  in  question,, 
and,  under  objection  and  exception,  that  other  engines  passing 
his  place  "shortly  before  and  shortly  after  the  fire  scattered  fire." 
There  was  no  proof  as  to  the  actual  condition  of  affairs  along  the 
right  of  way  before  the  trains  passed,  and  it  was  incumbent  on 
the  plaintiffs  to  satisfy  the  jury  that  the  fires  were  caused  by 
sparks  from  the  passing  locomotives.  The  manifest  object  of 
this  evidence  was,  therefore,  to  strengthen  the  inference  which 
the  jury  was  asked  to  draw  from  the  passing  of  the  locomotives 
and  the  subsequent  discovery  of  the  fires.  Without  this  evi- 
dence, the  jury  might  have  inferred  from  the  two  facts  above 
mentioned  that  the  fires  were  caused  by  sparks  from  the  engines, 
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or  they  might,  in  the  absence  of  all  proof  as  to  whether  fires  or- 
iginating from  some  other  cause  were  in  progress  before  the  en- 
gines passed,  have  regarded  the  evidence  too  weak  to  justify  such 
inference.  It  is  probable,  therefore,  that  this  evidence  was  re- 
garded as  important.  We  think  it  was  not  competent  to  prove 
that  other  locomotives,  at  other  times,  under  other  circum- 
stances, and  at  a  place  distant  from  those  at  which  the  fires  in 
•question  occurred,  had  scattered  fire.  Whether  such  locomo- 
tives were  properly  constructed  or  were  in  proper  condition, 
whether  the  scattered  fire  came  from  the  smoke-stack,  or  was 
•caused  by  the  fireman  or  engineer  staking  out  the  ash  pan,  or 
what  it  was  that  caused  it,  does  not  appear.  It  is  urged  that 
this  evidence  was  proper,  because  the  court  of  appeals  has  said 
that  all  railroad  engines,  however  well  constructed  and  equipped, 
will,  of  necessity,  emit  some  sparks.  Hoffman  v.  King,  160  N.  Y. 
618;  55  N.  E.  401;  46  L.  R.  A.  672;  73  Am.  St  Rep.  715. 
Assuming  the  truth  of  that  statement,  it  furnishes  only  another 
circumstance  in  aid  of  the  two  facts  above  mentioned, — the  pass- 
ing of  the  locomotives  and  subsequent  discovery  of  the  fires, — 
and  does  not  at  all  justify  the  evidence  under  consideration. 
That  one  engine  emits  sparks  from  its  smokestack,  and  another 
scatters  fire,  are,  or  at  least  may  be,  the  result  of  widely  different 
•conditions,  and  produced  by  different  causes.  The  fact  that 
under  certain  circumstances  all  engines,  of  necessity,  emit 
sparks,  cannot  justify  evidence  that  some  engines,  other  than 
the  one  in  question,  at  a  period  remote  in  time  and  distant  in 
place  scattered  fire,  in  the  absence  of  all  proof  both  as  to  their 
construction,  and  the  cause  and  manner  of  scattering  their  fire. 
The  necessary  result  of  this  evidence  was  to  enable  the  jury  to 
find  from  it  that  the  fires  in  question  were  caused  by  fire  scat- 
tered from  the  passing  locomotives,  without  any  proof  that  these 
engines  in  fact  either  emitted  sparks  or  scattered  fire,  and  with- 
out proof  of  the  condition  of  the  right  of  way  before  they  passed. 
The  judgment  and  order  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellants  to  abide  the  event  All 
concur. 
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WAGER  v.  CORWIN. 

172  App.  Div.  485;  110  St.  Rep.  513;  76  Supp.  518.] 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  29,  1902.} 

Harmless  Ebbor — Trial — Action  on  Contract — Offer  of  Settlement — 
Evidence — Withdrawal  of  Juror. 
Under  Code  Civ.  Proc.  |  738,  providing  that  an  offer  for  settlement  can- 
not be  given  in  evidence  on  the  trial  where,  in  an  action  on  contract,, 
plaintiff's  counsel  persists  in  asking  defendant  if  he  had  not  made  an 

Note. — Withdrawal  of  Juror. 

a.  Power  to  withdraw  juror. — 78. 

1.  In  civil  cases. — 78. 

2.  In  criminal  cases. — SI. 

b.  Effect  in  civil  cases. — 83. 

c.  Effect  in  criminal  cases. — 83. 

d.  As  to  costs. — 84. 


a.  Power  to  withdraw  juror. 
1.  In  civil  cases. 

The  fiction  of  withdrawing  a  juror  for  the  purpose  of  obtaining  a  post- 
ponement of  the  trial  is  a  well  established  practice  in  this  state  in  civili 
cases. 

Dillon  v.  Cockcroft,  90  N.  Y.  649. 

Messenger  v.  Fourth  Nat.  Bank,  48  How.  Pr.  542. 

Where  a  party  is  surprised  by  the  evidence  given  on  the  trial  by  his  ad- 
versary's witnesses,  and  is  not  prepared  with  the  evidence  to  rebut  it,  his^ 
proper  course  is  to  apply  for  an  adjournment  in  order  to  procure  it  or  for 
leave  to  withdraw  a*  juror;  and  if  he  neglects  so  to  do  and  allows  the  ca<e 
to  go  to  the  jury  on  the  evidence  taken,  the  court  will  not  grant  a  new 
trial  on  the  ground  that  the  evidence  was  a  surprise  to  him,  and  that  the 
witnesses  whose  testimony  was  needed  to  rebut  it  were  kept  away  from  the 
trial  by  the  contrivance  of  persons  acting  in  the  interest  of  his  adversary. 

Messenger  v.  Fourth  Nat.  Bank,  6  Daly,  190. 

Chief  Justice  Daly  in  that  case  says  "the  rule  originally  was,  that  if  one- 
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offer  for  settlement,  and  states  that  such  offer  was  made,  and  calls  for 
its  production,  and  the  court  excludes  all  such  questions,  and  instructs 
the  jury  to  disregard  them,  the  error,  if  any,  in  denying  defendants 
request  to  withdraw  a  juror  for  such  conduct,  is  corrected. 

Appeal  from  trial  term,  Orange  county. 

Action  by  David  P.  Wager,  as  surviving  partner  of  the  firm 
of  David  P.  Wager  &  Son  against  John  E.  Corwin.  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,, 
defendant  appeals.     Affirmed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Jenks^ 
Woodward,  and  Hirschberg,  J  J. 

Withdrawal  of  Juror, — continued. 

of  the  parties  was  taken  by  surprise,  his  only  remedy  was  to  submit  to  a 
nonsuit.1'  .  .  .  "A  stronger  reason  exists  in  this  country  for  refusing  a 
new  trial,  because  the  practice  has  been  adopted  with  us,  and  has  long  been 
settled,  that  in  cases  of  surprise  the  court  may  upon  the  plaintiff's  applica- 
tion, direct  a  juror  to  be  withdrawn,  and  order  the  cause  to  stand  over  for 
trial  upon  some  future  day."  The  court  further  says,  "They  could  not 
avail  themselves  of  the  chances  of  a  verdict  in  their  favor,  and  after  de- 
feat allege  their  own  remissness,  although  aggravated  as  to  consequence* 
by  the  unfair  conduct  of  some  third  person,  as  a  ground  for  defeating  the 
consequences  of  the  verdict  upon  the  testimony  presented  and  submitted  to 
the  court  and  jury." 

In  People  v.  Marks,  10  How.  Pr.  261,  it  is  said,  "a  plaintiff  has  no  right 
to  be  surprised  by  evidence  within  the  issues.  If,  however,  he  is,  he  must  find 
out  his  surprise  at  the  trial,  and  he  can  then  apply  to  the  court  for  leave  to 
withdraw  a  juror,  or  submit  to  a  nonsuit.  But  he  can  never,  after  having 
submitted  his  cause,  on  finding  the  verdict  or  judgment  against  him,  be- 
come surprised  and  ask  the  court  to  relieve  him  from  an  error,  mistake, 
or  omission." 

In  Glendening  v.  Canary,  5  Daly,  489,  it  was  said,  "The  court  on  the  trial 
of  civil  cases,  upon  being  satisfied  that  any  real  ground  of  surprise  exists ; 
such  as  the  unexpected  absence  of  witnessess  who  had  been  in  attendance, 
or  that  have  been  kept  out  of  the  way;  the  sickness  of  a  juror,  party  or 
counsel;  or  any  other  accident  occasioned  by  substantial  misapprehension 
or  disappointment,  which  would  render  further  progress  unfair  to  either 
party,  may  in  the  exercise  of  a  sound  discretion,  direct  the  withdrawal  of 
a  juror  or  discharge  of  the  jury  and  postpone  the  trial." 
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George  H.  Decker,  for  appellant 
W.  T.  Shaw,  for  respondent* 

Goodrich,  P.  J.  The  firm  of  which  the  plaintiff  is  the  sur- 
viving partner  entered  into  a  written  contract  with  the  defend- 
ant, who  was  the  owner  of  stores  in  Middletown,  whereby  the 
firm  agreed  to  lay  a  stone  sidewalk  in  front  of  the  defendant's 
buildings  for  the  sum  of  $700.  The  contract  provides  that  the 
firm  should  lay  a  "stone  flag  walk  in  front  of  the  Corwin  Block, 
•on  North  street,  in  the  said  city  of  Middletown,  commencing  at 
a  point  at  the  intersection  of  the  curb  line  thereof  with  the  line 

Withdrawal  of  Jubob, — continued. 

In  civil  cases  it  is  the  general  rule  that  a  juror  may  be  withdrawn 
where  it  is  necessary  to  postpone  the  trial  in  order  to  prevent  a  failure  of 
justice. 

People  v.  Judges  of  Court  of  C.  P.  of  New  York,  8  Cowen,  127. 

Van  Syckles  v.  Perry,  3  Robt.  621. 

Glendening  v.  Canary,  5  Daly,  489. 

Messenger  v.  Fourth  Nat.  Bank,  6  Daly,  190. 

In  a  civil  action,  courts  may,  in  the  exercise  of  a  sound  discretion,  al- 
low a  juror  to  be  withdrawn  and  still  retain  the  cause  upon  the  calendar 
for  trial,  instead  of  nonsuiting  the  plaintiff  for  a  defect  of  proof  as  in  case 
of  mistake  or  surprise,  and  this  even  where  the  defendant  has  not  wil- 
fully mislead  the  plaintiff. 

People  v.  New  York  Common  Pleas  Judges,  8  Cow.  127. 

In  this  case  the  court  said;  The  question  is  whether  a  court  may  allow 
a  juror  to  be  withdrawn,  thus  saving  the  plaintiff  from  the  consequences  of 
a  fatal  defect  in  his  testimony.  If  such  a  discretion  exists  as  to  any  civil 
case  we  are  satisfied  it  existed  and  was  properly  applied  in  this.  The  mod- 
ern books  are  very  barren  of  authority  upon  the  question  as  to  civil  causes, 
though  jurors  have  been  withdrawn  and  the  practice  has  been  sanctioned  in 
criminal  cases.  The  older  authorities  do  not  agree.  In  Chadwick  v.  Hughes 
(Carth.  464,  Eng.),  Holt,  C.  J.,  says  it  was  the  opinion  of  all  the  judges 
of  England,  upon  debate  between  them,  that  in  civil  cases  this  cannot  be 
-done  without  consent  of  all  parties;  nor  without  the  defendant's  consent 
in  criminal  cases  not  capital.  The  authority  of  that  dictum  is  rendered 
rather  questionable  by  what  appears  in  Foster,  36,  37;  and  as  to  criminal 
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of  the  southerly  brick  wall  of  the  building,  .  .  .  and  ex- 
tending to  and  including  the  curb  of  John  street,  in  said  city,  a 
•distance  of  about  one  hundred  and  ten  (110)  feet;  said  flag 
walk  to  be  covered  with  not  more  than  fifteen  (15)  stones,  twelve 
(12)  feet  in  length  and  not  less  than  four  and  one-half  (4^) 
inches  in  thickness,  in  the  thinnest. part  thereof,  free  from  all 
■defects,  wind,  and  cracks."  The  side  walls  of  the  buildings  are 
not  on  right  angle  lines  with  the  curb,  so  that,  if  the  southerly 
wall  were  extended  to  the  curb  line,  it  would  be  3  feet  8  inches 
from  such  right  angle  line,  forming  a  triangular  space  running 
up  to  the  front  of  the  buildings.  By  request  of  the  defendant 
the  firm  began  the  work  by  setting  the  first  flag  at  the  corner  of 
•John  street,  and  from  that  place  toward  the  southerly  end.     The 

Withdrawal  of  Juror, — continued. 

oases  not  capital,  we  have  a  very  respectable  authority  in  United  States  v. 
Coolidge,  2  Gall,  364,  that  the  court  may,  in  their  discretion,  allow  a  juror 
to  be  withdrawn  in  order  to  prevent  a  failure  of  justice;  and  yet  continue 
the  cause.  The  principle  would  seem  to  apply  more  strongly  to  a  civil 
-cause. 

We  find  the  practice  has  prevailed  at  the  circuit;  and  it  strikes  us  as 
•convenient;  'and  indeed  necessary  in  some  instances,  to  prevent  a  failure 
of  justice.  On  the  whole,  we  think  courts  may,  in  the  exercise  of  a  sound 
•discretion,  take  the  course  which  toe  court  below  adopted  in  this  case." 

Where  in  an  action  for  libel  based  upon  a  newspaper  publication  the 
plaintiff's  counsel  refers  to  the  defendant's  newspaper  as  containing  pic- 
tures of  a  degrading  character,  and,  upon  the  defendant's  counsel  remark- 
ing "you  point  out  one  degrading  one,"  exhibits  to  the  jury  a  copy  of  the 
newspaper  which  has  been  offered  in  evidence,  and  discusses  the  pictures 
appearing  therein,  the  refusal  of  the  court  to  allow  the  defendant's  counsel 
to  withdraw  a  juror  because  of  such  discussion,  will  not  be  disturbed,  on 
appeal. 

Howell  v.  Press  Publishing  Co.  48  App.  Div.  318;  96  St.  Rep.  908;  62 
Supp.  908. 

2.  In  criminal  cases. 

The  withdrawal  of  a  juror  in  a  criminal  case  rests  in  the  discretion  of 
the  court  and  may  be  exercised  in  order  to  prevent  the  defeat  of  justice. 

People  v.  Ellis,  15  Wend.  371. 

People  v.  Olcott,  2  Johns.  Cas.  300. 

In  the  People  v.  Olcott,  2  Johns.  Cas.  300,  306,  the  court  says,  "  I  con- 
XI.  N.  T.  A.  C.  6 
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firm  set  15  stones  but  left  the  triangle  uncovered,  and  the  de- 
fendant claims  that  the  work  did  not  comply  with  the  contract. 
The  plaintiff  alleges  and  the  defendant  denies  substantial  com- 
pliance in  this  and  other  particulars,  and  this  was  the  issue  tried 
before  the  jury.  It  is  not  useful  to  refer  to  the  testimony. 
There  was  sufficient  to  require  submission  to  the  jury.  This 
was  fairly  done,  and  the  jury  found  a  verdict  for  the  plaintiff,, 
from  the  judgment  entered  on  which  the  defendant  appeals. 

I  find  no  tenable  exceptions  to  the  charge.  During  the  trial 
the  plaintiff's  counsel,  on  the  cross-examination  of  the  defend- 
ant, inquired  as  to  whether  he  had  not  offered  to  pay  the  plain- 
tiff a  certain  sum  in  settlement,  and  the  court  excluded  the  an- 
swer. The  plaintiff's  counsel  followed  this  with  the  remark, 
"They  have  made  an  offer  of  judgment,"  and  demanded  produc- 
tion of  the  original  offer  of  judgment,  to. which  the  court  replied 
that  he  had  no  right  to  ask  for  it.  The  plaintiff's  counsel  after 
this  asked  the  defendant  whether  he  ever  made  such  an  offer, 
and  the  court  excluded  the  answer.     Plaintiff's  counsel  also 

Withdrawal  of  Juror,— continued. 

dude,  then,  that  as  no  general  rule  or  decision  that  I  have  met  with  exists- 
to  the  contrary,  in  a  case  of  misdemeanor;  and  as  the  rule,  even  in  capital 
cases,  abounds  with  exceptions,  and  is  even  questioned,  if  not  denied  by  the 
most  respectable  authority,  that  of  nine  of  the  judges  of  England,  it  must, 
from  reason  and  necessity  of  the  thing,  belong  to  the  court,  on  trials  for 
misdemeanors,  to  discharge  the  jury  whenever  the  circumstances  of  the 
case  render  such  interference  essential  to  the  furtherance  of  justice.  It  is 
not  for  me  here  to  say  whether  the  same  power  exists  in  the  same  degree 
(for  to  a  certain  degree  it  must  inevitably  exist)  on  trials  for  capital 
crimes  because  such  is  not  the  one  before  the  court.     *     *     * 

Every  question  of  this  kind  must  rest  with  the  court,  under  all  the  par- 
ticular or  peculiar  circumstances  of  the  case." 

On  the  trial  of  a  party  for  misdemeanor,  a  juror  may  be  withdrawn  on  " 
the  application   of  the  public  prosecutor,   after  the  jury  have  been  em- 
paneled and  sworn. 

People  v.  Ellis,  15  Wend.  371. 

In  this  case  the  court  says,  "In  the  case  of  People  v.  Olcott.  2  Johns.  Cas. 
300,  307,  the  power  of  the  court  as  to  the  withdrawal  of  a  juror  after  the* 
jury  was  impaneled  and  sworn,  in  the  case  of  misdemeanor,  seems  to  be 
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asked  defendant's  foreman  whether  the  defendant  had  not  said 
he  was  willing  to  pay  a  certain  amount  and  settle  the  business. 
This  also  was  excluded.  After  each  question  and  the  remark  of 
counsel,  defendant's  counsel  asked  permission  to  withdraw  a 
juror,  and  permission  was  refused.  This  method  of  attempting 
to  introduce  matter  is  forbidden  by  section  738  of  the  Code  of 
Civil  Procedure,  which  says  that  "the  offer  cannot  be  given  in 
evidence  upon  the  trial."  The  attempt  would  have  justified  the 
court  in  granting  the  defendant's  motion,  but  in  the  exercise  of 
discretion  the  court  denied  the  motion,  and  in  the  principal 
charge,  and  without  request  of  the  defendant,  positively  and  di- 
rectly instructed  the  jury  to  disregard  it  Under  the  authori- 
ties, the  error,  if  any,  in  denying  the  motion  to  withdraw  a 
juror,  was  corrected.  See  Holmes  v.  Moffat,  120  N.  Y.  159 ; 
24  N.  E.  275,  and  cases  therein  cited.  We  think  the  case  was 
fairly  submitted  to  the  jury,  and  cannot  discover  any  such  pre- 
ponderance of  evidence  as  to  require  a  reversal. 

The  judgment  should  be  affirmed,  with  costs.     All  concur. 

•  Withdrawal  op  Juror, — continued. 

put  on  the  same  footing  as  in  civil  cases,  in  which  it  rests  very  much  in 
the  exercise  of  a  sound  discretion."  ' 

b.  Effect  in  civil  cases. 

Where  an  action  on  trial  is  continued  and  leave  given  to  defendant  to 
withdraw  a  juror  and  amend  his  answer,  a  new  notice  of  trial  and  a  new 
note  of  issue  are  required  to  place  the  case  on  the  calendar,  under  Code  Civ. 
Proc.  723,  where  the  order  does  not  dispense  with  the  new  notice,  and 
this  requirement  cannot  be  affected  by  stipulation  between  attorneys. 

Woollett  v.  Seamen's  Bank  for  Savings,  36  Misc.  494;  107  St.  Rep.  1005; 
73  Supp.  1005. 

It  is  not  a  good  ground  of  opposition  to  a  motion  for  judgment  as  in  case 
of  nonsuit,  that  the  judge  allowed  the  plaintiff  to  withdraw  a  juror,  because 
of  an  unexpected  defect  in  his  proof. 

Chandler  v.  Bicknell,  5  Cow.  30. 

c.  Effect  in  criminal  cases. 

The  effect  of  a  proper  exercise  of  a  sound  discretion  in  withdrawing  a 
juror  in  a  criminal  case  is  to  postpone  the  trial. 
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Where  that  discretion  is  improperly  exercised  it  has  been  held  that  the 
prisoner  cannot  be  tried  again  upon  the  same  indictment. 

People  v.  Barrett,  2  Caines,  304. 

Grant  v.  People,  4  Park.  Cr.  Hep.  527. 

In  a  case  which  was  an  indictment  to*  conspiracy,  after  the  jury  was 
sworn  the  defendants  were  arraigned  and  pleaded  not  guilty.  Immediately 
after  this  the  district  attorney  served  on  one  defendant  a  notice  to  pro- 
duce a  promissory  note  mentioned  in  the  indictment,  or  that  parol  testi- 
mony would  be  given  of  its  contents;  and  asked  his  counsel  if  they  were 
ready  for  trial,  to  which  they  answered  they  were.  The  note  was  not  pro- 
duced and  the  court  would  not  permit  parol  evidence  of  its  contents  to  be 
given  on  account  of  insutncienct  notice.  Whereupon  the  district  attorney 
moved  for  leave  to  withdraw  a  juror,  which  was  granted  without  the  con- 
sent of  the  defendants. 

On  a  subsequent  day  they  were  arraigned,  tried  and  found  guilty.  It  was 
held  to  be  a  good  cause  for  arresting  judgment. 

People  v.  Barrett,  2  Caines,  304. 

In  People  v.  Barrett,  2  Caines,  304,  the  court  says,  "Without  denying  the 
right  of  courts  to  withdraw  a  juror  in  criminal  causes,  and  put  the  defend- 
ant on  his  trial  the  second  time,  it  is  evident  this  power  should  not  be 
lightly  used,  but  confined  as  much  as  may  be  to  cases  of  very  urgent  ne- 
cessity, where  by  the  act  of  God,  or  by  some  sudden  or  unforseen  accident, 
it  is  impossible  to  proceed  without  manifest  injustice  to  the  public  or  the 
defendant  himself.  We  do  not  mean  at  present  to  define  all,  or  any  of 
the  cases  in  which  this  practice  may  be  pursued,  but  we  all  agree  that  a 
defendant  ought,  in  no  case,  to  be  put  on  a  second  trial  for  the  same  of- 
fense, where  a  juror  has  been  discharged  on  no  other  ground  than  because 
the  public  prosecutor  found  himself  unable  to  proceed  for  the  want  of  suf- 
ficient testimony  to  convict,  and  where  this  inability  was  the  consequence 
of  his  not  taking  the  necessary  measures  to  obtain  it.  To  discharge  a 
juror,  under  such  circumstances,  would  be  liable  to  great  abuse  and  op- 
pression." 

In  Grant  v.  People,  4  Park.  Cr.  Rep.  527,  533,  the  court  said,  "When  the 
jury  are  unwarrantably  discharged,  it  is  equivalent  to  an  acquittal.  The 
law,  to  warrant  the  discharge  of  the  jury,  must  be  one  of  uncontrollable 
emergency.  •  •  •  The  arbitrary  discharge  of  a  jury  in  a  criminal  case, 
against  the  consent  of  a  defendant,  without  any  cause,  and  where  no  cir- 
cumstances exist  calling  for  the  exercise  of  the  discretion  of  the  court 
*  *  *  ,  is  a  bar  to  a  subsequent  trial  of  the  defendant  upon  the  same 
indictment." 

d.  A 8  to  costs. 

It  would  seem  that  the  question  of  costs  upon  the  withdrawal  of  a  juror 
is  not  a  matter  wholly  within  the  discretion  of  the  court. 
Chandler  v.  Bicknell,  5  Cowen,  30. 
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In  an  action  for  malicious  prosecution  of  bankruptcy  proceedings  insti- 
tuted by  defendants  without  alleging  that  they  were  taken  against  him 
without  probable  cause  and  with  malice,  on  the  trial  it  was  held  that  the 
complaint  was  not  sufficient  and  the  plaintiff  was  allowed  to  withdraw  a 
juror  on  the  payment  of  costs,  and  amend  the  complaint. 

St,  John  v.  Duncan  Sherman  &  Co.  2  N.  Y.  Monthly  Law  Bulletin,  20. 


WANAMAKER  v.  WEAVER 

[73  App.  Div.  60;  110  St.  Rep.  890;  16  Supp.  S90J 
{Supreme  Court,  Appellate  Division,  Fourth  Department.    May  20,  1902.} 

1.  Husband  and  Wife — Necessaries — Purchase  by  Wife — Liability  of 

Husband. 
A  husband  living  with  his  wife  vests  her  with  the  authority  to  pur- 
chase on  his  credit  articles  which  are  intrinsically  necessaries  in  view 
of  her  position  in  life,  though  in  fact  not  necessaries  because  of  being 
adequately  supplied,  unless  the  goods  are  sold  after  his  express  prohi- 
bition to  extend  credit  to  his  wife. 

2.  Same. 

In  an  action  against  a  husband  for  necessaries  sold  to  his  wife  it  ap- 
peared that  the  wife  called  at  plaintiff's  store,  stating  that  she  desired 

Note — Necessaries  job  Which  Wife  Can  Pledge  Husband's  Credit. 

a.  Grounds  for  pledging  credit.— ^85. 

b.  What  are  necessaries. — 8C. 

c  Presumption  of  liability  during  cohabitation. — 88. 
1.  Rebuttal  of  presumption. — 89. 

d.  Presumption  while  living  apart. — 90. 

1.  Effect  of  adequate  provision. — 90. 

2.  Separation  for  husband's  fault. — 92. 

3.  Effect  of  wife's  offer  to  return. — 93. 

4.  Previous  dealings. — 93. 

5.  Decree  of  separation. — 95. 

e.  Pending  action  for  divorce. — 95. 
1  Effect  of  statutes.— 06. 


a.  Grounds  for  pledging  credit. 
It  is  the  duty  of  the  husband  to  support  his  wife,  and  the  mere  fact 
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to  purchase  goods.  Plaintiff's  credit  man  inquired  her  name,  and,  when 
informed  that  she  was  the  wife  of  defendant,  he  examined  as  to  hi* 
responsibility,  and  then  sold  the  goods,  charging  them  to  her.  The 
goods  were  shipped  to  her  at  the  husband's  residence,  and  from  time  to 
time  she  made  payments  on  the  account  by  her  own  checks.  Held  suf- 
ficient to  require  a  submission  of  the  case  to  the  jury  to  determine 
whether  the  credit  was  given  to  the  husband  or  to  the  wife. 
McLennan  and  Davy,  J  J.,  dissenting. 

Appeal  from  Monroe  county  court 

Action  by  John  Wanamaker  against  Simon  J.  Weaver.  From 

Necessaries  fob  whigh  Wife  Can  Pledge  Husband's  Cbedit, — continued. 

that  the  wife  has  separate  property  will  not  release  him  from  the  liability. 

Methodist  Episcopal  Church  v.  Jaques,  1  Johns.  Ch.  453. 

Keller  v.  Phillips,  39  N.  Y.  351,  354. 

The  husband's  liability  for  necessaries  may  rest  upon  the  ground  of  an 
agency  implied  in  law  even  though  the  existence  of  an  agency  or  assent,  ex- 
press or  implied,  in  fact  is  wholly  disproved  by  the  evidence. 

Hatch  v.  Leonard,  165  N.  Y.  435,  438;  59  N.  E.  270;  31  Civ.  Pro.  374. 

b.  What  are  necessaries. 

Necessaries,  besides  board  and  lodging,  are  such  articles  as  comport  with 
the  wife's  situation  in  life  and  her  husband's  fortune,  and  are  usually  worn 
or  possessed  by  persons  in  similar  conditions  of  life. 

Ogden  v.  Prentice,  33  Barb.  160,  164. 

The  condition  and  position  of  both  husband  and  wife  are  to  be  taken 
into  consideration  in  determining  what  are  necessaries. 

Keller  v.  Phillips,  39  N.  Y.  351,  354. 

Bloomingdale  v.  Brickerhoff,  2  Misc.  49;  49  St.  Rep.  142;  20  Supp.  858. 

The  husband  is  liable  for  medical  services  rendered  for  the  wife. 

Matter  of  Shipman,  22  Abb.  N.  C.  289;  5  Supp.  559. 

Matter  of  Smith,  18  Misc.  139;  75  St.  Rep.  1440;  41  Supp.  1093. 

Hallock  v.  Bacon,  64  Hun,  90;  45  St  Rep.  485;  19  Supp.  91. 

And  this  even  though  the  wife  have  a  separate  estate. 

Webber  v.  Spannhake,  2  Redf.  258. 

The  husband  is  not  liable  for  legal  services  rendered  to  the  wife  in  a 
proceeding  brought  by  the  people  against  him  for  failure  to  support  his. 
wife,  in  which  she  was  a  witness  and  not  a  party  to  the  suit. 

McQuhae  v.  Rey,  3  Misc.  550;  52  St.  Rep.  484;  23  Supp.  16. 

The  husband  is  liable  for  the  reasonable  value  of  the  services  of  an  at- 
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-a  judgment  for  defendant,  and  from  an  order  denying  a  motion 
ior  a  new  trial,  plaintiff  appeals.     Reversed. 

Argued  before  McLennan,  Spring,  Williams.,  Hiscock, 
-and  Davy,  J  J. 

Harry  Otis  Poole,  for  appellant 

Charles  Van  YoorhiSj  for  respondent 

Spuing,  J.     This  action  was  brought  by  the  plaintiff,  who 

•  IN ecess Abies  fob  which  Wife  Can  Pledge  Husband's  Credit, — continued. 

torney  rendered  in  preparing  papers  in  a  suit  for  separation,  necessary  to 
be  brought  while  she  was  living  with  him,  even  though  the  papers  were 
never  served,  the  parties  having  become  reconciled. 

Langbein  v.  Schneider,  27  Abb.  N.  C.  228;  16  Supp.  943. 

Naumer  v. 'Gray,  5  Ann.  Cas.  292;  85  St.  Hep.  222;  51  Supp.  222;  28  App. 
Div.  529. 

Such  an  action  would  probably  not  lie  against  the  husband  where  the 
alleged  services  related  to  an  action  for  divorce. 

Naumer  v.  Gray,  5  Ann.  Cas.  292;  85  St.  Rep.  222;  51  Supp.  222;  28  App. 
Div.  529,  530. 

Domestic  service  in  accordance  with  the  means  of  the  husband  and  the 
-social  station  of  the  family  has  been  held  to  belong  to  the  class  of  neces- 
saries for  which  the  wife  has  an  implied  power  to  bind  the  husband. 

Condon  v.  Callahan,  9  Abb.  N.  C.  407. 

The  use  by  a  wife  of  her  own  money  for  the  purchase  of  necessaries  for 
herself  does  not  create  a  liability  against  her  husband  for  the  amount  so 
•expended,  in  the  absence  of  circumstances,  out  of  which  might  arise  a 
.promise  to  repay  it. 

Nostrand  v.  Ditmis,  127  N.  Y.  355,  360;  38  St.  Rep.  902;  28  N.  E.  27. 

In  a  suit  to  recover  for  moneys  advanced  to  the  wife  of  defendant, 
-where  evidence  was  given  tending  to  show  that  some  portion  of  such  ad- 
vances was  made  for  the  purpose  of  procuring  necessaries  of  food  and 
clothing,  it  was  held  to  be  a  question  of  fact  for  the  jury  to  determine 
whether  such  advances  were  made  because  of  the  wife's  necessities  and 
under  such  circumstances  that  the  same  should  be  chargeable  to  the  bus- 
fcand. 

Wells  v.  Lachenmeyer,  2  How.  Pr.  (N.  S.)  252. 

Kenny  v.  Meislahn,  69  App.  Div.  572;  109  St.  Rep.  81;  75  Supp.  81. 
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carries  on  an  extensive  store  in  the  city  of  Philadelphia,  in  thfr 
state  of  Pennsylvania,  to  recover  for  the  purchase  price  of  goods- 
which  it  is  claimed  were  sold  by  him  to  the  defendant,  the  wife 
of  the  latter  actually  making  the  purchase.  The  defendant  is- 
a  member  of  a  prominent  hardware  firm  in  the  city  of  Rochester,, 
and  at  the  time  the  purchases  were  made  and  the  credit  given 
was  cohabiting  with  his  wife,  and  they  were  apparently  in  pros- 
perous circumstances,  and  their  conjugal  relations  affectionate- 
They  had  no  children,  but  for  nine  years  a  little  boy  had  been  a 
member  of  their  family,  and,  while  not  formally  adopted,  his 

Necessaries  for  which  Wife  Can  Pledge  Husband's  Credit, — continued.  ^ 

In  Anderson  v.  Cullen,  16  Daly,  15;  29  St.  Rep.  494;  8  Supp.  643  and 
Schwanting  v.  Bisland,  4  Misc.  534;  24  Supp.  700,  it  was  held  that  the 
husband  was  not  liable  for  moneys  loaned  to  his  wife  for  the  purpose  of 
buying  necessaries. 

A  husband  is  liable  for  articles  of  clothing  purchased  by  hjs  wife,  when 
he  knows  of  her  having  them,  and  sees  her  wear  them  without  expressing 
any  disapprobation. 

Ogden  v.  Prentice,  33  Barb.  160,  164. 

The  question  whether  the  article  furnished  to  a  wife  falls  within  the> 
class  of  necessaries  is  ordinarily  one  for  the  jury. 

Ogden  v.  Preptice,  33  Barb.  160,  164. 

Lock  wood  v.  Thomas,  12  Johns,  248,  250. 

c  Presumption  of  liabilty  during  cohabitation. 

It  will  be  presumed  ordinarily  that  the  husband  assents  to  the  purchase 
by  the  wife  of  whatever  is  necessary  for  the  suitable  clothing  and  main- 
tenance of  herself  and  children  according  to  his  and  their  situation  and 
condition  in  life. 

Keller  v.  Phillips,  39  N.  Y.  351,  354. 

Kigney  v.  Ovens,  18  St.  Rep.  482;  2  Supp.  319. 

McCutchen  v.  McGahay,  11  Johns.  311. 

Cromwell  v.  Benjamine,  41  Barb.  558,  560. 

Lockwood  v.  Thomas,  12  Johns.  248,  250. 

Where  the  parties  are  living  together  and  the  goods  purchased  are  prop- 
erly family  necessities,  the  burden  of  proof  is  upon  the  husband  to  show 
that  the  credit  was  given  against  his  express  dissent. 

Keller  v.  Phillips,  39  N.  Y.  351,  355. 

The  rule  seems  to  be  that  where  the  parties  are  living  together  and  the 
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clothing  was  provided,  he  lived  in  the  family,  and  was  treated 
in  every  particular  like  an  own  son  of  the  defendant.  The  arti- 
cles purchased  of  the  plaintiff  were  suitable  for  the  station  in 
life  in  which  the  defendant  and  his  wife  moved.  They  con* 
sisted  of  towels,  hose,  shoes,  table  linen,  articles  for  the  little 
boy,  for  the  wife,  and  for  general  family  use.  The  trial  court 
in  fact  stated  to  the  jury  that  the  articles  were  suitable,  and. 
within  the  ordinary  definition  of  necessaries,  but  submitted  to 
the  jury  as  a  question  of  fact  to  determine  in  this  particular  case 
whether  they  were  necessaries,  not  because  of  the  intrinsic  char- 
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articles  sold  are  of  such  a  nature  as  to  be  essentially  necessary  for  support 
and  maintenance,  the  husband,  in  the  absence  of  notice  or  express  dissent,  is 
absolutely  liable  to  the  seller  for  the  purchase,  notwithstanding  the  fact 
that  he  may  have  supplied  sufficient  articles  of  a  similar  character. 

Ogden  v.  Prentice,  33  Barb.  160,  164. 

Keller  v.  Phillips,  39  N.  Y.  351,  354. 

McCutchen  v.  McOahay,  11  Johns.  281. 

The  cases  that  are  occasionally  cited  as  holding  differently  are  ones  in 
which  notice  of  some  kind  was  given  or  else  there  was  a  dispute  as  to  the 
fact  of  cohabitation. 

1.  Rebuttal  of  presumption. 

The  presumption  of  the  wife's  right  to  bind  the  husband  for  the  purchase- 
price  of  necessaries  is  open  to  rebuttal. 

Keller  v.  Phillips,  39  N.  Y.  351,  354. 

Cromwell  v.  Ben j amine,  41  Barb.  558,  560. 

The  husband  is  at  liberty  to  withhold  such  assent,  and  destroy  such  pre- 
sumption by  an  express  prohibition;  and  if  he  does  so,  no  one  having  no- 
tice thereof  may  trust  the  wife  in  reliance  upon  his  credit,  unless  the  hus- 
"band  so  neglects  his  own  duty,  that  supplies  become  absolutely  necessary. 

Keller  v.  Phillips,  39  N.  Y.  351,  355. 

A  general  notice  to  the  public  not  to  trust  his  wife  given  by  the  husband, 
it  would  seem,  is  sufficient  to  rebut  the  implied  presumption  of  the  wife's 
authority  to  pledge  his  credit  for  necessaries. 

Cromwell  v.  Benj amine,  41  Barb.  558. 

Kimball  v.  Keyes,  1.1  Wend.  33. 

If  a  tradesman  sell  goods  to  a  wife,  after  notice  not  to  do  so,  he  cannot 
recover  from  the  husband  without  affirmative  proof  that  they  are  neces- 
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acter  of  the  articles  themselves,  but  for  the  reason  that  a  suitable 
allowance  was  provided  for  the  wife  by  the  defendant,  and  that 
goods  of  like  description  had  already  been  purchased  of  other 
merchants,  so  that  the  family  were  well  supplied.  The  court 
during  the  trial,  thus  stated  his  position  succinctly : 

"But  if  it  appears  affirmatively  that  the  lady  was  abundantly  supplied 
with  similar  articles  purchased  elsewhere,  and  that  there  was  not,  in  fact, 
•any  reasonable  necessity  for  such  expenditure,  the  husband  cannot  be  held 
responsible,  unless  there  is  some  affirmative  proof  of  actual  authority,  out- 
aide  of  the  authority  the  law  infers  from  their  marital  relations." 

And  this  position  was  commented  upon  in  extenso  in  his 
Necessaries  fob  which  Wife  Can  Pledge  Husband's  Credit, — continued. 

saries,  suitable  to  her  condition  in  life,  and  that  she  was  otherwise  un- 
provided for. 

Theriott  v.  Bagioli,  9  Bosw.  578. 

d.  Presumption  while  living  apart. 

Where  the  husband  and  the  wife  are  living  separate,  the  presumption 
is  against  the  authority  of  the  wife  to  bind  the  husband  for  necessaries, 
and  all  persons  seeking  to  hold  the  husband  liable  for  necessaries  furnished 
to  the  wife  are  bound  to  make  inquiries  as  to  the  cause  and  circumstances 
of  the  separation  or  they  give  credit  at  their  peril. 

McCutchen  v.  McGahay,  11  Johns.  281. 

Blowers  v.  Sturtevant,  4  Denio,  46,  49. 

Baker  v.  Barney,  8  Johns.  72. 

Bloomingdale  v.  Brinckerhoff,  2  Misc.  49;  49  St.  Rep.  142;  20  Supp.  858. 

Hatch  v.  Leonard,  71  App.  Div.  32;  109  St.  Rep.  726;  75  Supp.  726. 

Where  the  wife  lives  apart  from  the  husband,  it  is  necessary  to  show  that 
it  is  in  consequence  of  the  husband's  fault  or  with  his  consent  in  order  to 
hold  him  liable  for  necessaries  furnished  the  wife. 

Blowers  v.  Sturtevant,  4  Denio,  46,  49. 

In  Lockwood  v.  Thomas,  12  Johns.  248,  the  wife  lived  apart  from  the 
husband  by  mutual  agreement,  but  the  agreement  made  no  provision  for  the 
wife's  support;  it  was  held  that  the  husband  was  liable  for  necessaries. 

1.  Effect  of  adequate  provision. 
Where  the  husband  lives  separate  from  his  wife,  he  is  relieved  from  re- 
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charge  to  the  jury.  We  have,  therefore,  this  principle  enunci- 
ated: That  if  a  wife,  living  with  her  husband,  seeks  to  pur- 
chase goods  of  a  merchant,  the  latter  must  make  an  inquisitorial 
examination,  and  ascertain  whether  the  family  possess  an  ade- 
quate supply  of  the  articles  which  the  wife  desires  to  purchase. 
If  she  wishes  to  buy  a  pair  of  hose,  a  towel,  a  paper  of  pins,  or  a 
pair  of  shoes  for  the  baby,  it  is  incumbent  upon  the  merchant  to 
be  thoroughly  satisfied  that  the  household  needs  replenishing 
with  the  articles  which  the  faithful  spouse  desires.  If  this  is 
the  rule,  the  only  safe  course  inevitably  is  for  the  wife  to  pre- 
sent to  the  merchant  an  inventory  of  the  household  goods,  and 
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.sponsibility  for  her  purchases  if  he  has  made  adequate  provision  by  pecun- 
iary allowance  for  her  support. 

Bloomingdale  v.  Brinckerhoff,  2  Misc.  49;  49  St.  Rep.  142;  20  Supp.  85S. 

If  there  be  a  separation  by  consent  and  a  specific  sum  settled  upon  the 
'wife  which  is  reasonably  sufficient  for  her  necessities,  then  the  husband  is 
not  liable  for  necessaries  supplied  her. 

Raymond  v.  Cowdrey,  19  Misc.  34,  36;  76  St.  Rep.  557;  42  Supp.  557. 

If  the  husband  and  wife  live  apart  by  consent  and  he  secures  to  her  a 
separate  maintenance,  suitable  to  his  condition  and  circumstances  in  life 
and  pays  it  according  to  agreement,  he  is  not  answerable  even  for  neces- 
saries; and  the  general  reputation  will  in  that  case  be  sufficient. 

Baker  v.  Barney,  8  Johns.  72. 

Where  the  parties  are  living  apart  by  mutual  agreement  that  the  wife 
"be  paid  a  stipulated  sum,  prompt  payment  of  the  same  is  necessary  in  or- 
der to  relieve  the  husband  from  liability  for  necessaries  furnished  by  a 
third  person. 

Baker  v.  Barney,  8  Johns.  72. 

In  an  action  to  recover  for  necessaries  alleged  to  have  been  supplied  to 
-defendant's  wife  upon  his  credit,  it  appeared  without  contradiction  that  for 
nearly  two  years  before  the  supplies  were  furnished  defendant  and  his 
wife  were  living  in  a  state  of  voluntary  separation  and  during  all  that 
-time  the  former  had  paid  the  latter  a  weekly  allowance  for  her  separate 
maintenance,  it  was  held  that  a  tradesman  who  supplied  the  wife  with 
necesaries  upon  the  credit  of  the  husband  and  without  his  express  sanction, 
did  so  at  his  peril.  If  it  could  be  shown  that  in  consequence  of  the  inad- 
equacy of  the  husband's  provisions  the  necessaries  were  actually  required 
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even  then  he  may  overstep  by  selling  one  towel  too  many.  The 
marital  relation  in  this  country  is  not  so  demeaning  to  the  wife, 
as  this  principle  implies.  The  respondent,  by  the  fact  of  his. 
marriage,  makes  his  wife  his  agent  for  whatsoever  necessaries 
she  may  purchase,  unless  he  has  expressly  forbidden  the  mer-» 
chant  to  sell  to  her  upon  his  credit.  This  rule  may  at  times 
work  injustice,  but  good  policy  and  the  preservation  of  the 
home  require  that  the  wife  be  given  the  fullest  latitude  in  pur- 
chasing what  is  within  the  compass  of  her  station  in  life,  and 
the  husband  must  pay  therefor.     The  authorities  to  which  ref- 
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for  the  wife's  proper  support,  commensurate  with  his  means,  a  different 
rule  would  apply. 

Bloomingdale  v.  Brinckerhoff,  2  Misc.  49;  49  St.  Rep.  142;  20  Supp.  858. 

Where  a  wife,  whose  husband  is  able  and  willing  to  provide  her  with 
proper  and  suitable  maintenance  if  she  will  live  with  him,  leaves  him 
against  his  will,  and  without  justifiable  cause,  and  goes  to  live  with  a  par- 
ent or  other  person,  the  latter  cannot  maintain  an  action  against  the  hus- 
band for  board  or  necessaries  furnished  her  in  the  absence  of  evidence  of 
a  request  on  his  part  that  they  be  furnished,  or  of  a  promise  to  pay  for 
them. 

Catlin  v..  Martin,  69  N.  Y.  393,  395. 

Boat  wick  v.  Brower,  22  Misc.  709;  83  St.  Rep.  1046;  49  Supp.  1046. 

Monroe  County  Supervisors  v.  Budlong,  51  Barb.  493. 

2.  Separation  for  husband's  fault. 

If  a  husband  turns  his  wife  away,  he  gives  her  a  credit  wherever  tshc 
goes,  and  must  pay  for  necessaries  furnished  her. 

McGahay  v.  Williams,  12  Johns.  293,  295. 

In  an  action  brought  by  a  physician  against  a  husband  to  recover  for  pro- 
fessional services  rendered  to  the  wife,  the  defendant  denied  the  allegation* 
of  the  complaint  and  alleged  specially  that  he  and  his  wife  were  not  living 
together;  that  she  had  left  him  without  cause  and  that  he  was  not  liable 
for  the  services  in  question.  Upon  the  trial  of  the  action  evidence  was 
given  tending  to  show  that  the  husband's  neglect  and  ill-treatment  of  his 
wife,  while  she  was  ill,  was  such  as  to  justify  her  in  going  to  her  daughter's 
house,  where  she  could  be  cared  for  and  protected;  that  she  went  away  with 
the  consent  and  approval  of  her  husband,  and  that  she  needed  the  medical 
services  and  attendance  in  question;  it  was  held  that  such  evidence  should 
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•erence  has  been  made  controverting  this  position  are  mainly 
where  the  wife  was  living  apart  from  her  husband,  or  where  he 
had  expressly  forbidden  the  pledging  of  his  credit.  In  our 
judgment,  there  was  no  question  of  fact  whether  these  articles 
were  necessary,  as  it  was  conceded  that  they  were  intrinsically 
-so,  and  that  they  were  used  in  the  family  in  the  ordinary  way, 
so  that  the  defendant  and  his  family  derived  the  benefit  of  their 
use.  It  seems  that  during  this  period  the  wife  had  also  pur- 
chased of  merchants  in  the  city  of  Rochester  goods  which  were 
also  charged  to  the  husband ;  and  on  account  of  these  purchases 

Necessaries  for  which  Wife  Can  Pledge  Husband's  Credit,— continued. 

have  been  submitted  to  the  jury  and  that  a  judgment  of  nonsuit  should  not 
liave  been  granted. 

Comstock  v.  Green,  88  Hun,  64;  68  St.  Rep.  650;  34  Supp.  605. 

Where  the  separation  is  involuntary,  and  without  fault  on  her  part,  any 
pers6n  who  furnishes  her  with  necessaries,  even  against  the  express  direc- 
tions of  the  husband  who  neglects  to  provide  for  her,  may  by  the  common 
law  sue  the  husband  therefor,  upon  his  implied  promise  to  pay. 

Pomeroy  v.  Wells,  8  Paige,  406. 

Where  the  husband  abandons  his  wife  and  minor  children,  and  fails  to 
support  them  she  has  a  right  to  bind  his  credit  for  all  necessaries  supplied 
for  her  and  their  use. 

Hardy  v.  Eagle,  23  Misc.  441;  85  St.  Rep.  501;  51  Supp.  501. 

3.  Effect  of  wife's  offer  to  return. 

If  the  wife  leave  the  husband  without  just  cause,  the  husband  is  not  an* 
«werable  for  her  support. 

McCutchen  v.  McGahay,  11  Johns.  281. 

But  if  the  wife  offer  to  return  and  the  husband  refuse  to  receive  her,  his 
liability  for  necessaries  furnished  her  is  thereby  revived. 

McGahay  v.  Williams,  12  Johns.  293. 

4.  Previous  dealings. 

In  an  action  for  goods  sold  to  the  defendant's  wife,  the  defense  being  that 
the  articles  purchased  were  not  necessary  and  that  all  necessaries  were  sup- 
plied by  the  husband,  although  they  were  living  apart  the  fact  that  he  per- 
mitted his  wife  to  order  goods  for  which  he  paid  is  evidence  that  he  con- 
tinued the  agency  which  originally  arose  from  the  marital  relation. 

Raymond  v.  Cowdrey,  19  Misc.  34;  76  St.  Rep.  557;  42  Supp.  557. 
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it  is  claimed  that  the  articles  in  controversy  were  not  essential. 
If,  however,  the  position  of  the  defendant  is  tenable,  then  none- 
of  these  purchases  are  chargeable  to  the  defendant,  for  during 
this  period  he  was  furnishing  his  wife  with  an  allowance  for  her 
personal  expenses  and  those  of  his  household.  We  apprehend 
a  secret  agreement  between  the  husband  and  wife  cannot  absolve* 
the  former  from  liability  to  those  who  sell  goods  to  be  used  in 
the  family,  and  suitable  for  its  use.  With  the  benefits  accruing 
to  the  husband  from  the  marital  relation  inevitably  are  attached 
the  burdens  which  follow  in  its  train.     Unless  we  are  to  take  a 

Necessaries  fob  which  Wife  Can  Pledge  Husband's  Credit, — continued. 

Where  the  fact  of  separation  is  not  commonly  known  or  where  by  occa- 
sional visits  the  husband  keeps  up  the  appearance  of  cohabitation  with  his- 
wife,  he  has  generally  been  considered  prima  facie  liable  as  before,  though 
notice  of  an  allowance  is  notice  of  his  dissent  from  his  wife's  contracts. 

Raymond  v.  Cowdrey,  19  Misc.  34,  36;  76  St.  Rep.  557;  42  Supp.  557. 

In  the  case  last  cited  it  is  said:  "The  rule  seems  to  be  that  the  hus- 
band in  case  of  voluntary  separation  has  an  alternative.  He  may  trust  his- 
wife  with  a  sufficient  allowance  to  spend  for  herself,  or  he  must  trust  Her 
to  pledge  his  credit  for  what  she  deems  necessary  and  is  necessary.  If  lie- 
trusts  her  with  the  money  he  is  not  liable  for  her  debts;  if  he  trusts  her  to- 
buy  in  his  name  he  is,  because  it  may  be  presumed  that  she  has  the  right 
to  pledge  his  credit." 

Where  defendant's  wife,  with  his  consent  and  upon  his  promise  to  pay 
for  her  support,  was  taken  home  by  her  father,  and  the  husband  published, 
a  notice  forbidding  all  persons  to  trust  her  on  his  account,  as  he  would 
thereafter  pay  no  debts  of  her  contracting,  in  an  action  by  the  father  to- 
recover  for  the  wife's  board,  it  was  held  that  the  notice,  even  if  it  came  to 
plaintiff's  knowledge,  neither  operated  as  a  revocation  of  the  contract;  nor 
relieved  defendant  from  the  obligation  to  furnish  suitable  support  for  his- 
wife. 

Daubney  v.  Hughes,  60  N.  Y.  187. 

In  this  case  the  court  held  that  in  order  to  terminate  the  contract  the- 
husband  must  provide  or  offer  to  provide  other  suitable  means  for  the  sup- 
port of  his  wife  and  give  specific  notification  to  the  plaintiff  of  his  inten- 
tion. 

Where  prior  to  their  separation  defendant's  wife  purchased  goods  of  the 
plaintiff  for  which  the  defendant  subsequent  to  their  separation  paid  with- 
out dispute  or  notice  that  his  wife  was  not  still  authorized  to  charge  him, 
and  about  a  month  thereafter  the  goods  in  suit  were  purchased  by  the  wife. 
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step  backward  in  our  domestic  and  social  economy  by  holding 
that  a  wife  is  no  longer  the  partner  and  companion  of  her  hus- 
band, but  that  she  is  scarcely  more  than  a  slave,  we  must  give 
full  force  to  the  doctrine  that  the  husband,  when  living  with  the 
wife,  vests  her  with  the  right  to  purchase  whatever  may  be  neces- 
sary for  the  family  use ;  and  the  only  hazard  the  merchant  takes 
is  that  the  articles  must  comport  with  the  station  in  life  of  the 
husband,  unless  the  goods  are  sold  after  his  express  prohibition. 
The  trial  court  also  submitted  to  the  jury  the  question  as  to 
whom  credit  was  given  for  the  purchase  of  these  goods.     While 
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it  was  held  that  the  payment  by  the  defendant  was  a  ratification  of  his. 
wife's  agency;  that  plaintiff  under  the  circumstances  had  a  right  to  pre- 
sume that  it  continued  and  to  sell  the  goods  in  reliance  on  such  presump- 
tion. 

Hartjen  v.  Ruebsamen,  19  Misc.  149;  77  St.  Rep.  466;  43  Supp.  466. 

The  right  of  a  wife  to  charge  her  husband  with  the  payment  for  neces- 
saries is  not  revoked  by  their  separation,  in  the  absence  of  notice  thereof 
to  merchants  with  whom  the  wife  had  upon  her  husband's  express  author- 
ity previously  dealt,  under  an  account  opened  in  his  name. 

Anonymous,  21  Misc.  656;  82  St.  Rep.  277;  48  Supp.  277. 

Hartjen  v.  Ruebsamen,  19  Misc.  149;  77  St.  Rep.  466;  43  Supp.  466. 

5.  Decree  of  separation. 

A  decree  of  separation,  although  no  alimony  is  allowed,  will  relieve  the 
husband  from  liability  for  necessaries  furnished  his  wife. 

Anderson  v.  Cullen,  16  Daly,  15;  29  St.  Rep.  494;  8  Supp.  643. 

e.  Pending  action  for  divorce. 

Where  the  husband  and  wife  were  living  apart  and  each  had  commenced 
an  action  against  the  other  for  divorce,  and  the  husband  had  made  no  pro- 
vision for  the  support  of  the  wife  and  no  alimony  had  been  allowed,  it  was 
held  that  the  husband  was  liable  for  necessaries  furnished  to  the  wife. 

Johnstone  v.  Allen,  6  Abb.  Pr.  (N.  S.)  306. 

In  Catlin  v.  Martin,  69  N.  Y.  393  ,  395,  it  was  held,  that  in  the  absence  of 
evidence  showing  that  the  husband  had  been  called  upon  or  refused  to  sup- 
ply his  wife  with  necessaries,  pending  an  action  for  divorce,  he  was  not  lia- 
ble for  her  support. 

Where  the  husband  forced  the  wife  to  leave  his  house  and  thereafter  re- 
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the  question  is  not  entirely  free  from  doubt,  we  are  inclined  to 
believe  that  this  question  was  one  of  fact.  Mrs.  Weaver  called 
at  the  store  of  the  plaintiff,  stating  that  she  desired  to  purchase 
goods.  The  credit  man  of  the  plaintiff  inquired  her  name,  and 
was  informed  that  she  was  the  wife  of  the  defendant,  and  he  ex- 
amined as  to  the  responsibility  of  the  defendant,  and  then  sold 
the  goods,  charging  them  to  Mrs.  Weaver.  The  goods  were 
shipped,  directed  to  her  at  the  husband's  residence  in  Kochester, 
and,  as  the  account  ran  along  from  time  to  time,  she  made  payr 
ments  by  her  own  checks.  She  at  this  time  was  receiving  the 
allowance  from  her  husband,  and  must  have  expected  to  pay  for 
these  goods  therefrom,  and  we  think  there  is  sufficient  so  that  it 
was  properly  submitted  to  the  jury  to  pass  upon  this  question. 
O'Connell  v.  Shera,  66  App.  Div.  467 ;  ^107  St  Kep.  231 ;  73 
Supp.  231 ;  Tiemeyer  v.  Turnquist,  85  N.  Y.  516 ;  39  Am.  Rep. 
674.  Whatever  may  have  been  the  character  of  the  articles, 
under  these  authorities  the  wife  could  make  a  contract  by  which 
she  would  be  personally  liable  for  the  payment  of  these  goods, 
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fused  to  provide  for  her,  although  requested  so  to  do,  he  will  be  held  liable 
for  necessaries  furnished  to  her  during  pendency  of  an  action  for  divorce. 

Minck  v.  Martin,  22  J.  &  S.  136,  140;  6  St.  Rep.  803;  8  St.  Rep.  141;  23 
Week.  Dig.  435. 

In  such  a  case  a  husband  is  liable  for  necessaries  furnished  to  the  wife 
■even  to  one  who  was  forbidden  by  him  to  trust  her  on  his  account;  and  such 
liability  continues  during  the  pendency  of  divorce  proceedings;  at  least  up 
to  the  time  of  the  actual  payment  of  alimony. 

Lord  v.  Thompson,  9  J.  &  S.  115,  120. 

Sykes  v.  Halstead,  1  Sandf.  483. 

It  was  held  in  Sykes  v.  Halstead,  1  Sandf.  483,  that  the  wife  is  not 
bound  to  accept  board  and  a  separate  apartment  in  the  house  where  her 
husband  resides  while  prosecuting  a  suit  against  him  for  divorce,  and  an 
offer  of  the  same  will  not  exempt  hint  from  liability  for  necessaries  sup- 
plied to  her. 

f.  Effect  of  statutes. 

The  statutes  in  relation  to  married  women  did  not  change  the  obligation 
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and  this  is  especially  so  since  the  passage  of  chapter  381  of  the 
Laws  of  1884,  removing  the  disability  of  a  married  woman  to 
make  a  contract.  If  credit  was  actually  given  to  her,  instead  of 
to  the  husband,  then  she  alone  is  liable.  Inasmuch,  however,  as 
the  first  question  was  submitted  to  the  jury,  as  we  deem,  errone- 
ously, a  reversal  of  the  judgment  becomes  necessary. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event.  All  concur,  except  Davy,  J.,  who 
dissents  in  an  opinion  in  which  McLennan,  J.,  concurs. 

Davy,  J.  (dissenting).  Thia  action  was  tried  in  the  county 
■court  of  Monroe  county  before  a  jury,  and  a  verdict  was  ren- 
dered in  favor  of  the  defendant  A  motion  for  a  new  trial  was 
made  by  the  plaintiff  upon  all  the  grounds  stated  in  section  999 
of  the  Code  of  Civil  Procedure,  which  was  denied,  and  the  plain- 
tiff appeals  to  this  court  from  both  the  judgment  and  order.  The 
plaintiff  is  a  merchant  residing  and  doing  business  in  the  city 
of  Philadelphia.  On  the  31st  day  of  January,  1900,  Mrs.  Alice 
M.  Weaver,  wife  of  the  defendant,  went  to  Philadelphia  to  at- 
tend the  wedding  of  her  husband's  brother,  and  while  there  she 
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of  the  husband  to  support  the  wife,  nor  charge  the  wife  with  her  own  sup- 
port, except  in  cases  where  she  makes  herself  and  her  separate  estate  lia- 
ble. 

Webber  v.  Spannhake,  2  Redf.  258. 

When  a  married  woman,  availing  herself  of  the  powers  and  privileges 
-conferred  upon  her  by  chapter  381  of  the  Laws  of  1884,  makes  express  con- 
tracts in  her  own  name  for  her  necessary  support,  she  will  not  be  deemed 
to  have  acted  as  agent  for  her  husband  in  procuring  such  support,  nor  is 
there  any  implied  agreement  on  the  part  of  the  husband  to  pay  for  such 
necessaries. 

Byrnes  v.  Rayner,  84  Hun,  199;  65  St.  Rep.  742;  32  Supp.  542. 

Strong  y.  Moul,  22  St.  Rep.  762;  4  Supp.  299. 

To  entitle  a  tradesman  to  recover  of  a  husband  for  necessaries  furnished 
to  his  wife  it  must  appear  that  the  goods  were  supplied  upon  the  hus- 
band's credit.  The  presumption  that  the  wife  was  acting  as  her  husband's 
agent  is  overcome  by  the  fact  that  credit  was  given  to  her. 

Enrich  v.  Bucki,  7  Misc.  118;  57  St.  Rep.  540;  27  Supp.  247.  ! 
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called  at  the  store  of  the  plaintiff,  saw  the  assistant  credit  man, 
Mr.  Alfred  G.  Clay,  and  asked  permission  to  pen  an  account, 
so  she  could  purchase' goods  from  time  to  time,  and  have  the  same 
charged  to  her.  At  this  interview  she  was  questioned  by  Mr. 
Clay  as  to  her  financial  responsibility,  and  she  said  that  her 
husband  was  Simon  J.  Weaver,  a  member  of  the  firm  of  Weaver, 
Palmer  &  Richmond,  of  Rochester,  N.  Y.  Mr.  Clay  replied 
that  the  commercial  rating  of  the  firm  was  sufficient  to  warrant 
the  plaintiff  in  opening  an  account  and  giving  her  the  credit 
asked  for.  He  gave  her  an  identification  coin  to  facilitate  pur- 
chasing, and  thereafter,  during  her  visit  in  Philadelphia,  and 
up  to  March,  1900,  she  purchased  goods  at  different  times  of 
the  plaintiff.  Early  in  July  she  paid  for  all  of  these  purchases. 
On  the  14th  day  of  July,  1900,  she  was  in  Philadelphia,  and 
again  went  to  the  store  of  the  plaintiff  and  presented  the  identifi- 
cation coin  for  the  purpose  of  purchasing  more  goods.  She  met 
Mr.  Clay,  who  remembered  her,  and  said  that  the  time  had  been 
so  long  since  she  received  the  coin  that  she  had  better  have  a  new 
one,  which  was  given  to  her.  Prior  to  this  time  Mr.  Clay  had 
sent  her  a  statement,  asking  her  to  pay  the  previous  bill.  She 
wrote  him  that  she  was  ill,  and  could  not  attend  to  it  at  that 
time.  She  did  pay  it,  however,  before  she  purchased  goods  in 
July.  When  the  account  was  again  opened  in  her  name,  she 
purchased  goods  of  the  plaintiff  from  that  time  until  the  30th  of 
July,  1900,  amounting  in  all  to  the  sum  of  $101.55.  The  bills 
were  made  out  in  her  name,  and  sent  to  her,  and  the  whole  ac- 
count was  paid  by  her,  except  the  balance  of  $51.55,  for  which 
sum  this  action  was  brought.  It  appears  that  all  the  payments 
on  the  account  were  made  by  her  personal  check.  The  defend- 
ant did  not  know  of  these  purchases  until  the  8th  day  of  May, 
1901, — nearly  a  year  after  the  goods  were  sold, — when  he  re- 
ceived a  letter  from  Mr.  Clay  and  the  bill  for  the  balance  due 
the  plaintiff.  In  April,  1900,  she  incurred  a  bill  of  $150.21  at 
Lindsay  &  Curr  Co.'s  store,  and  a  bill  of  $568  at  Burke,  Fitz- 
Simons,  Hone  &  Co.'s  store,  in  Rochester,  N.  Y.,  for  goods  of  a 
similar  character  to  those  purchased  of  the  plaintiff.  She  testi- 
fied that  she  bought  hosiery  at  Wanamaker's,  because  they  did 
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not  have  in  Rochester  the  kind  she  wore,  yet  she  bought  different 
kinds  of  hose  at  the  Rochester  stores,  and  was  well  supplied  at 
the  time  she  purchased  the  goods  in  question.  She  also  testified 
that  she  had  towels  in  the  house,  but  she  bought  towels  of  the 
plaintiff,  because  she  thought  they  were  a  bargain.  The  defend- 
ant's salary  was  $2,000  a  year.  Out  of  this  amount  he  gave  his 
wife  $1,500  a  year  in  monthly  installments  of  $125  for  the  pur- 
pose of  maintaining  the  household  and  providing  herself  with 
such  things  as  she  needed.  The  court  submitted  these  two  ques- 
tions to  the  jury:  First,  to  whom  was  the  credit  given  for  the 
articles  purchased  by  Mrs.  Weaver  ?  and,  second,  were  the  arti- 
cles purchased  by  her  necessaries?  The  court  charged  the  jury 
that  the  presumption,  in  the  absence  of  proof  to  the  contrary,  is 
that  Mrs.  Weaver  made  these  purchases  on  her  husband's  credit, 
but  this  presumption  might  te  overcome  by  proof  that  the  arti- 
cles were  not  necessaries,  and  that  Mrs.  Weaver  was  abundantly 
supplied  with  all  such  necessary  articles.  These  questions, 
which  were  controverted  upon  the  trial,  were  purely  questions  of 
fact,  and  were  submitted  to  the  jury  in  a  clear  and  impartial 
charge  by  the  learned  judge  who  presided,  and  there  was  ample 
evidence  to  sustain  the  verdict 

Schouler,  Husb.  &  Wife,  §  126,  lays  down  the  rule  that: 

"The  claim  for  a  wife's  necessaries  involves  two  elements:  Articles  fur- 
nished must  be  of  the  suitable  class,  such  as  food,  dresses,  or  medical  at- 
tendance; and,  furthermore,  of  that  class  the  wife  must  be  destitute  of 
such  supply  as  befits  her  condition  and  the  means  and  station  of  her  hus- 
band." 

At  section  107  the  author  also  says  that: 

"Not  only  is  the  husband  permitted  to  show  that  articles  in  controversy 
were  not  such  as  can  be  considered  necessaries,  but  he  may  show  that  he 
supplied  his  wife  himself,  or  by  other  agents,  or  that  he  gave  her  ready 
money  to  make  the  purchase.  This  is  on  the  principle  that  the  husband 
has  the  right  to  decide  from  whom  and  from  what  place  the  necessaries 
shall  come,  and  that,  so  long  as  he  has  provided  necessaries  in  some  way, 
his  marital  obligation  is  discharged,  whatever  may  be  the  method  he 
chooses  to  adopt.  Accordingly,  in  the  class  of  cases  which  we  are  now  con- 
sidering, namely,  where  the  spouses  dwell  together,  so  long  as  the  husband 
is  willing  to  provide  necessaries  at  his  own  home,  he  is  not  liable  to  pro- 
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vide  them  elsewhere.  In  general,  while  the  spouses  live  together,  a  husband 
who  supplies  his  wife  with  necessaries  suitable  to  her  position  and  his  own 
is  not  liable  to  others  for  debts  contracted  by  her  on  such  an  account  with- 
out his  previous  authority  or  subsequent  sanction." 

Cromwell  v.  Benjamin,  41  Barb.  558;  Bloomingdale  v. 
Brinckerhoff,  2  Misc.  49 ;  49  St.  Kep.  142 ;  20  Supp.  858 ;  Mc- 
Quhae  v.  Rey,  3  Misc.  550;  52  St.  Kep.  484;  23  Supp.  16;  Ar- 
nold v.  Allen,  9  Daly,  198 ;  Schwarting  v.  Bisland,  4  Misc.  534 ; 
24  Supp.  700 ;  Hatch  v.  Leonard,  71  App.  Div.  32 ;  109  St.  Rep. 
726 ;  75  Supp.  726.  It  will  be  seen  from  these  authorities  that 
the  husband  will  not  be  liable  for  goods  purchased  by  his  wife 
without  his  knowledge  or  consent,  if  such  goods  are  purchased 
from  one  with  whom  there  have  been  no  previous  dealings  by 
the  wife  on  the  credit  of  the  husband,  provided  the  husband  ha3 
suitably  supplied  his  wife  with  such  necessaries,  or  with  the 
money  to  purchase  them.  A  merchant,  under  such  circum- 
stances, supplies  goods  to  the  wife  at  his  peril,  if  the  husband  is 
guilty  of  no  neglect  in  furnishing  necessaries.  It  is  not  enough 
to  show  simply  that  the  merchant  furnished  necessaries,  but  it 
must  appear  that  the  husband,  whose  duty  it  was  to  provide  them, 
had  failed  to  discharge  that  duty.  The  law  presumes,  when  the 
wife  purchases  necessaries  for  herself,  that  she  has  the  authority 
of  her  husband  to  make  the  purchases  and  to  pledge  his  credit. 
It  is  the  cohabitation  and  marital  relation  of  the  parties  upon 
which  the  law  imposes  the  duty  of  the  husband  to  provide  his 
wife  with  necessaries.  His  failure  to  perform  that  which  the 
law  requires  of  him  confers  upon  her  the  authority  to  purchase 
upon  his  credit  necessaries  for  herself  and  family.  In  Crom- 
well v.  Benjamin,  supra,  it  was  held  that  a  husband  is  legally 
bound  for  the  supply  of  necessaries  to  his  wife  so  long  as  she 
does  not  violate  her  duty  as  wife,  and  he  may  discharge  this  obli- 
gation by  supplying  her  with  necessaries  himself,  or  by  his 
.'igents,  or  by  giving  her  an  adequate  allowance  of  money,  and 
then  he  is  not  liable  to  a  tradesman  who,  without  his  authority, 
furnishes  her  with  necessaries.  Assuming  that  these  goods  were 
necessaries,  the  question  is,  were  they  sold  upon  the  credit  of 
the  husband  or  the  wife  ?     The  rule  is  well  settled,  that  where 


NEW  YORK  ANNOTATED  CASES.  101 

1002]  Wauamaker  v.  Weaver. 

a  tradesman  furnishes  goods  to  the  wife,  and  gives  her  credit, 
upon  her  promise  to  pay  for  the  same,  the  husband  is  not  liable, 
even  where  the  goods  were  purchased  for  the  benefit  of  the  whole 
family,  including  the  husband.  Tiemeyer  v.  Turnquist,  85  N. 
Y.  516;  39  Am.  Rep.  674;  Jones  v.  Fleming,  104  N.  Y.  418, 
433 ;  10  N.  E.  693 ;  Von  Mallen  v.  Fuhrmann,  56  Hun,  402 ;  31 
St.  Rep.  739 ;  9  Supp.  878 ;  Byrnes  v.  Rayner,  84  Hun,  199, 
200;  65  St.  Rep.  742;  32  Supp.  542;  O'Connell  v.  Shera,  66 
App.  Div.  467,  468 ;  107  St  Rep.  231 ;  73  Supp.  231 ;  Dickin- 
son v.  Ensign,  120  N;  Y.  650;  25  N.  E.  5.  Chancellor  Kent 
lays  down  the  rule  that,  if  a  tradesman  furnishes  the  goods  to 
the  wife,  and  gives  the  credit  to  her,  the  husband  is  not  liable, 
though  she  was  at  the  time  living  with  him.  2  Kent,  Comm. 
146.  Rodgers,  in  his  work  on  Domestic  Relations  (Section 
222),  lays  down  the  following  rule: 

"But  in  any  case,  before  there  can  be  a  right  of  recovery,  the  tradesman 
furnishing  the  necessaries  must  sell  the  same  to  the  wife  with  the  intention 
of  binding  the  husband.  If  he  extend  credit  to  her  alone  or  personally,  this 
will  preclude  the  idea  of  a  contract  upon  the  faith  of  the  liability  of  the 
husband,  and  he  will  not  be  bound." 

By  chapter  381  of  the  Laws  of  1884,  all  disabilities  of  a  mar- 
ried woman  to  make  valid  contracts  were  removed,  and  she  be- 
came invested  with  all  the  powers  of  a  feme  sole  to  make  con- 
tracts, and  bind  herself  thereby.  In  O'Connell  v.  Shera,  supra, 
the  court  held  that,  while  it  is  true  that  the  presumption  is  that 
the  husband  is  liable  for  necessaries  furnished  to  a  wife,  yet  the 
wife  has  a  complete  right  to  contract  on  her  personal  liability 
even  for  necessaries ;  and,  where  there  is  a  conflict  of  evidence 
as  to  whom  the  credit  was  given,  the  question  should  be  sub- 
mitted to  the  jury.  In  Tiemeyer  v.  Turnquist,  supra,  the  wife 
was  held  liable  for  a  purchase  of  groceries  on  her  own  credit,  al- 
though the  purchase  was  made  for  the  benefit  of  the  whole  fam- 
ily, including  the  husband.  Judge  Finch,  in  speaking  for  the 
court*  says: 

"No  law  prescribes  or  limits  the  kind  or  character  of  property  which  she 
may  acquire,  nor  does  it  dictate  what  she  shall  do  with  it  when  it  becomes 


102  VOLUME  XL 


Appellate  Division.  [May, 


her  own.  If  it  was  money  or  land,  she  might  consume  it  in  the  support  of 
her  family,  and  it  is  none  the  less  her  separate  property  because  she  chooses 
not  to  hold  it  as  such,  but  consumes  it  for  the  benefit  of  others,  as  well  as 
herself.  It  is  enough  that  it  is  hers;  hers  to  keep,  or  give  away,  or  sell, 
or  consume  in  the  support  of  her  family.  It  may  now  be  stated  broadly,  as 
a  rule  both  of  law  and  justice,  that  the  married  woman  who  buys  property 
which  becomes  her  own  is  liable  for  the  purchase  price.  She  who  buys 
must  expect  to  pay." 

It  seems  to  me  that,  if  the  plaintiff  intended  to  make  the  de- 
fendant liable,  he  would  have  communicated  with  him  before  he 
sold  his  wife  the  goods.  If  a  merchant  sells  to  a  married 
woman  a  large  bill  of  goods  upon  the  credit  of  her  husband,  who 
lives  several  hundred  miles  away,  and  is  a  stranger  to  the  mer- 
chant, he  ought,  with  common  prudence,  to  inquire  of  the  hus- 
band whether  she  has  his  consent  for  the  order  she  has  given. 
If  the  plaintiff  had  so  inquired  in  this  case,  it  is  evident  that  the 
defendant  would  have  told  him  not  to  trust  his  wife.  But  no 
such  inquiry  was  made.  On  the  contrary,  it  appears  from  the 
evidence  that  plaintiff  made  the  contract  with  the  defendant's 
wife,  sold  her  the  goods,  and  gave  her  the  credit  She  was  the 
person  trusted,  and  the  plaintiff  cannot  now  shift  the  liability 
upon  the  husband. 

I  have  examined  the  various  exceptions  taken  to  the  charge 
and  refusals  to  charge,  and  to  the  rulings  on  questions  of  evi- 
dence at  the  trial,  and  find  none  which  requires  a  reversal  of  the 
judgment 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 


McLennan,  J.,  concur* 
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PEGGO  v.  DINAN. 

[78  App.  Div.  434;  110  St.  Rep.  565;  16  Bupp.  565.] 
{Supreme  Court,  Appellate  Division,  Second  Department.    May  29,  1902.) 

Order  of  Nonsuit — Judgment  on  Merits — Amendment. 

Where,  at  the  close  of  the  plaintiff's  case,  a  motion  to  nonsuit  was  made 
and  denied,  and  at  the  close  of  all  the  evidence  the  motion  was  renewed 
and  granted,  the  entry  of  a  judgment  dismissing  the  complaint  "on 
the  merits"  was  unauthorized,  and  the  denial  of  plaintiff's  motion  to 
amend  the  judgment  by  striking  out  such  words  was  error. 

Jenks  and  Woodward,  JJ.,  dissenting. 

Note. — Judgment  on  the  Merits  Upon  Nonsuit  or  Dismissal  of  Com- 
plaint. 

a.  Statute.— 103. 

b.  When  trial  by  jury. — 103. 

c.  When  trial  by  court  without  jury  — 105. 

d.  When  trial  before  referee. — 110. 

e.  When  judgment  of  appellate  court. — 111. 


a.  Statute. 


A  final  judgment,  dismissing  the  complaint,  either  before  or  after  a 
trial,  rendered  in  an  action  hereafter  commenced,  does  not  prevent  a  new 
action  for  the  same  cause  of  action,  unless  it  expressly  declares,  or  it  ap- 
pears by  the  judgment  roll,  that  it  is  rendered  upon  the  merits. 

Sec.  1209  Code  Civil  Procedure. 

b.  When  trial  by  jury. 

The  court  has  no  power,  upon  the  trial  of  an  action  before  a  jury,  to  dis- 
miss the  complaint  upon  the  merits  at  the  close  of  the  plaintiff's  testimony 
for  insufficiency  of  evidence  to  show  a  cause  of  action. 

Grace  v.  Fassott,  67  App.  Div.  443;  107  St.  Rep.  906;  73  Supp.  906. 

Martin  v.  Cook,  37  St.  Rep.  733;  14  Supp.  329.  Aff'd  142  N.  Y.  654;  60 
St.  Rep.  869;  37  N.  E.  569. 

Colyer  v.  Guilfoyle,  47  App.  Div.  302;  96  St.  Rep.  21;  62  Supp.  21. 
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Appeal  from  special  term,  Dutchess  county. 

Action  by  Salvatore  Peggo  against  Thomas  Dinan.  From  an 
order  denying  plaintiff's  motion  to  amend  a  judgment,  he  ap- 
peals.    Reversed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Jenks, 
Woodward,  and  Hirschberg,  JJ. 


Jonailian  Deyo,  for  appellant. 
Abram  J.  Rose,  for  respondent 
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Mannion  v.  Broadway  &  Seventh  Ave.  R.  Co.,  13  Supp.  759;  18  Civ.  Pro. 
40. 

Stokes  v.  Atlantic  Ave.  R.  Co.,  2  Ann.  Cas.  248;  69  St.  Rep.  23;  34  Supp. 
1051;  89  Hun,  2. 

This  is  because  a  trial  on  the  merits  in  an  action  tried  before  a  jury  does 
not  take  place  unless  the  questions  are  submitted  to  the  jury  for  their 
findings  of  fact,  or  a  verdict  is  directed  by  the  court  for  either  party,  and 
consequently  when  a  nonsuit  for  failure  of  proof  is  granted  at  the  close  of 
plaintiff's  case  it  cannot  be  regarded  as  a  dismissal  on  the  merits. 

Mannion  v.  Broadway  &  Seventh  Ave.  R.  Co.,  13  Supp.  759;  18  Civ.  Pro. 
40. 

Stokes  v.  Atlantic  Ave.  R.  Co.,  2  Ann.  Cas.  248 ;  69  St.  Rep.  23 ;  34  Supp. 
1051 ;  89  Hun,  2. 

Such  a  judgment  can  only  be  rendered  where  the  plaintiff  makes  out  a 
prima  facie  case,  and  the  defendant  offers  proof  which  rebuts  it. 

Martin  v.  Cook,  37  St.  Rep.  733;  14  Supp.  329;  Aff'd  142  N.  Y.  654;  60 
St.  Rep.  869;  37  N.  E.  569. 

Upon  the  trial  of  an  action  to  recover  damages  for  personal  injuries,  the 
court  cannot  dismiss  the  complaint  upon  the  merits  if  there  is  any  evi- 
dence given  in  support  of  the  plaintiff's  claim. 

Fay  v.  Brooklyn  Heights  R.  Co.,  69  App.  Div.  563;  109  St.  Rep.  113;  75 
Supp.  113. 

It  is  error  for  the  court,  upon  the  trial  of  an  action  before  a  jury,  to  di- 
rect a  judgment  dismissing  the  complaint  on  the  merits  after  a  motion  for 
nonsuit  or  for  the  direction  of  a  verdict*  where  the  court  under  Sec.  1187 
Code  Civil  Procedure,  reserved  its  decision  on  such  motion  until  after  it 
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Goodbich,  P.  J.  The  plaintiff  appeals  from  an  order  of  the 
special  term  denying  his  motion  to  amend  the  judgment  in  ques- 
tion so  as  to  make  it  read  that  "a  judgment  of  nonsuit  be  di- 
rected to  be  entered  herein,  instead  of  that  the  said  complaint  be 
dismissed  on  the  merits."  The  motion,  at  the  close  of  the  plain- 
tiff's case,  to  nonsuit,  was  renewed  at  the  close  of  all  the  evi- 
dence, and  the  motion  was  granted.  It  was  not  stated  to  be  "on 
the  merits,"  but  the  judgment  contains  such  a  phrase.  I  think 
that  the  court*  on  a  jury  trial,  has  no  power,  at  the  close  of  the 
whole  evidence,  to  dismiss  "on  the  merits,"  as  such  a  dismissal 
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had  submitted  a  question  of  fact  to  the  jury  which  rendered  its  verdict, 
since  under  such  statutory  provision  it  was  the  duty  of  the  court  to  either 
nonsuit  the  plaintiff  or  direct  the  jury  to  render  a  general  verdict. 

Hoey  v.  Metropolitan  Street  R.  Co.,  70  App.  Div.  60;  108  St.  Rep.  1113; 
74  8upp.  1113. 

Where  it  is  conclusively  established  that  the  plaintiff,  in  an  action  to  re- 
cover damages  for  personal  injuries,  has  executed  a  release  to  a  joint  tort 
feasor  the  complaint  must  be  dismissed  upon  the  merits,  and  if  the  clerk's 
minutes  fail  to  state  that  the  dismissal  was  upon  the  merits,  a  motion  to 
amend  them  in  that  respect  nunc  pro  tunc  should  be  granted. 

Vowell  v.  Twenty-third  Street  R.  Co.,  2  Ann.  Cas.  368;  14  Misc.  538;  70 
St.  Rep.  700;  35  Supp.  1082. 

Where,  upon  the  trial  of  an  action  before  the  court  and  a  jury,  the  plain- 
tin"  gave  proof  which  wholly  failed  to  support  her  cause  of  action  and  then 
rested,  and  the  defendant  though  offering  no  evidence  said  that  he  rested, 
and  moved  to  dismiss  the  complaint  upon  the  ground  that  plaintiff  had 
failed  to  establish  a  cause  of  action,  which  motion  was  granted  by  the  trial 
judge,  who  however,  subsequently  made  specific  findings  of  fact  upon  the 
evidence  given  by  the  plaintiff,  by  reason  of  which  he  stated  that  plaintiff 
failed  to  prove  the  cause  of  action  alleged,  and  then  found  as  a  conclusion 
of  law  that  the  defendant  was  entitled  to  judgment  dismissing  the  com- 
plaint upon  the  merits,  and  directed  judgment  accordingly,  the  judgment 
thereby  rendered  is  not  a  judgment  of  nonsuit,  but  a  judgment  on  the  trial 
of  the  issues  and  a  decision  of  the  same  upon  the  merits. 

Deeley  y.  Heintz,  169  N.  Y.  129. 

c.  When  trial  by  court  without  jury. 
Under  the  old  practice  a  dismissal  of  the  complaint  in  an  action  in  equi- 
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substitutes  the  court  for  the  jury  in  passing  upon  a  question  of 
fact,  and  thus  impairs  the  right  of  trial  by  jury.  See  Mannion 
v.  Broadway  &  S.  A.  Railroad  Co.  13  Supp.  759 ;  18  Civ.  Pro. 
40.  It  was  held  in  Wheeler  v.  Ruckman,  51  N.  Y.  391,  that 
where,  upon  the  trial  of  a  legal  action,  at  the  close  of  the  testi- 
mony upon  both  sides,  the  complaint  is  dismissed,  it  is  no  bar  to 
another  action  for  the  same  cause.  But  if  the  court  has  power 
to  dismiss  on  the  merits,  and  does  so,  within  the  principle  of  res 
judicata  the  judgment  would  be  a  bar  to  another  action.  The 
court  may  direct  a  verdict  for  the  defendant  only  where  there  is 

Judgment  on  the  Merits  Upon  Nonsuit  or  Dismissal  of  Complaint, — 

continued. 

ty  was  equivalent  to  a  decision  upon  the  merits  and  a  second  action  for  the 
same  cause  of  action  was  not  maintainable. 

DeWitt  v.  Chandler,  11  Abb.  459. 

Wheeler  v.  Ruckman,  51  N.  Y.  391;  Aff'g  35  How.  350. 

Such  was  not  the  rule,  however,  when  the  complaint  was  dismissed  be- 
cause of  the  failure  of  the  plaintiff  to  appear  when  the  defendant  moved 
the  action  for  trial. 

Rosse  v.  Rust,  4  Johns.  Ch.  300. 

The  effect  of  Sec.  1209  Code  Civil  Procedure,  declaring  that  a  judgment 
dismissing  the  complaint  is  not  a  bar  to  a  new  action  for  the  same  cause, 
unless  it  expressly  declares,  or  it  appears  by  the  judgment  roll,  that  it  was 
rendered  upon  the  merits,  was  to  apply  .the  rule  which  had  existed  in  ref- 
erence to  common  law  actions  to  actions  in  equity. 

Petrie  v.  Trustees  of  Hamilton  College,  92  Hun,  81;  71  St.  Rep.  804;  36 
Supp.  636. 

Thus  where,  upon  the  trial  of  an  action  by  the  court,  the  decision  is  sim- 
ply that  judgment  be  rendered  in  favor  of  defendants  and  against  the  plain- 
tiff, an  entry  of  judgment  dismissing  the  complaint  upon  the  merits  is  im- 
proper. 

Card  v.  Meincke,  70  Hun,  382;  54  St.  Rep.  285;  24  Supp.  375. 

The  dismissal  of  a  complaint,  in  an  action  tried  before  the  court  with- 
out a  jury,  made  upon  plaintiff's  failure  to  establish  a  cause  of  action,  and 
without  any  findings,  cannot  be  upon  the  merits. 

Knight  v.  Sackett  &  Wilhelms  Lith.  Co.,  61  Super.  Ct.  219;  46  St.  Rep. 
866;  19  Supp.  712. 

Terry  v.  Home,  59  Hun,  492;  37  St.  Rep.  58;  13  Supp.  353. 

Upon  the  trial  of  an  action  before  the  court  the  granting  of  a  motion 
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no  question  of  fact,  in  which  case  the  correctness  of  the  direc- 
tion is  a  question  of  law  subject  to  review,  with  the  important 
advantage  to  the  plaintiff  of  the  most  favorable  view  of  the  evi- 
•dence.  The  court  may  grant  a  nonsuit  or  dismissal  because  the 
plaintiff  has  failed  to  establish  his  case,  and  this  leaves  the  plain- 
tiff to  a  review  on  appeal  where  the  question  is  one  of  law,  or  to 
the  bringing  of  a  new  action.  Besides,  as  the  defendant's  mo- 
tion at  the  close  of  the  plaintiff's  case  was  for  a  nonsuit,  and  the 
motion  at  the  close  of  the  whole  testimony  was  renewed,  "to  dis- 
miss on  the  grounds  stated  upon  the  motion  made  to  dismiss  at 
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made  by  the  defendant  before  he  has  rested  his  case  must  be  in  effect  a  non- 
suit and  not  a  dismissal  on  the  merits. 

Sproessig  v.  Keutel,  43  St.  Rep.  794;  17  Supp.  839. 

It  is  not  proper  for  the  court,  on  the  trial  of  an  action  in  equity,  to  ren- 
der judgment  dismissing  the  complaint  on  the  merits,  where  the  finding  is 
merely  that  the  plaintiff  failed  to  establish  his  case  by  a  fair  preponderance 
of  evidence,  as  such  finding  is  not  one  of  fact  within  the  meaning  of  Sec. 
1022,  Code  Civil  Procedure,  and  this  is  especially  the  case  where  no  other 
findings  of  fact  were  requested  to  be  made  by  the  defendant. 

Franck  v.  Franck,  11  Misc.  569;  66  St.  Rep.  103;  32  Supp.  774. 

It  is  proper  for  the  court,  in  an  action  for  an  accounting  between  part- 
ners, to  dismiss  the  complaint  upon  the  merits,  where  the  answer  set  up 
that  the  partnership  agreement  had  been  by  mutual  consent  abrogated  on 
the  day  that  it  was  entered  into,  which  allegation  was  admitted  by  plain- 
tiff's reply,  since  a  complete  defense  to  the  action  was  conclusively  estab- 
lished by  such  admission  in  the  reply. 

Cauchois  v.  Proctor,  1  App.  Div.  16;  72  St.  Rep.  320;  36  Supp.  957. 

In  an  action  to  set  aside  a  chattel  mortgage  as  fraudulent  as  to  creditors, 
it  is  proper  for  the  court  to  dismiss  the  complaint  upon  the  merits,  where 
the  plaintiff  has  wholly  failed  to  establish  the  allegations  contained  in  his 
complaint  and  the  court  finds  that  the  mortgage  in  question  was  not  made 
with  intent  to  cheat  and  defraud  creditors. 

Edmondson  v.  Hamilton,  60  App.  Div.  630;  103  St  Rep.  857;  69  Supp. 
857. 

It  is  proper  for  the  court,  upon  trial  at  special  term,  to  dismiss  the  com- 
plaint upon  the  merits,  where  the  defendant  proved  its  case  upon  the  cross- 
examination  of  plaintiff's  witnesses  and  rested  at  the  close  of  plaintiff's 
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the  close  of  the  plaintiff's  case,"  and  the  motion  was  granted,  it 
does  not  appear  that  the  court  granted  a  motion  to  dismiss  th& 
complaint  on  the  merits.  It  was  therefore  not  within  the  power 
of  the  clerk  to  enter  a  judgment  dismissing  the  complaint  on  the- 
merits,  as  that  was  not  the  decision  of  the  court  at  the  trial.  A 
motion  to  amend  the  judgment  by  striking  out  the  words  "on  the 
merits"  is  the  proper  remedy,  and  the  refusal  so  to  order  is  sub- 
ject to  review  on  appeal  The  order  appealed  from  should  be  re- 
versed. 

Order  reversed,  with  $10  costs  and  disbursements,  and  mo* 
tion  to  amend  granted,  with  $10  costs. 

Hirschberg,  J.     I  concur  with  Goodrich,  P.  J.     When  a. 
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case  so  that  all  the  matters  in  issue  were  before  the  court  at  the  time  the 
motion  for  dismissal  was  made. 

Woodbridge  v.  First  Nat.  Bank,  166  N.  Y.  238;  59  N.  E.  836. 

Furthermore,  the  failure  of  the  plaintiff  to  move  for  a  correction  of  the- 
record  so  that  the  defendant's  motion  would  appear  as  one  for  a  nonsuit 
and  to  have  the  decision  of  the  trial  court  limited  to  the  motion  as  made, 
when  coupled  with  the  filing  of  a  general  exception  to  the  decision  upon  the 
merits,  operates  as  such  a  waiver  of  the  alleged  error  as  precludes  him. 
from  raising  the  question  on  appeal. 

Id. 

Where  the  clerk  upon  the  entry  of  a  judgment  inserts  therein  a  clause- 
stating  that  such  dismissal  was  on  the  merits  when  the  decision  of  the- 
court  merely  stated  that  the  complaint  was  dismissed,  the  court  has  power 
either  to  eliminate  from  the  judgment  the  words  "on  the  merits,"  or  it  may 
in  its  discretion  vacate  the  judgment  entirely,  but  it  has  no  power  to  send 
the  case  back  to  the  referee  with  the  leave  to  further  report  or  change  his- 
decision  or  direction  for  judgment  so  that  the  same  Bhall  express  his  pre- 
cise and  full  intention  with  reference  to  dismissing  the  complaint  upon  the* 
merits. 

Petrie  v.  Trustees  of  Hamilton  College,  92  Hun,  81;  71  St.  Rep.  804;  36- 
Supp.  636. 

It  is  not  error  for  the  court,  upon  the  trial  of  an  equity  action  to  dis- 
miss the  complaint  on  the  merits  where  the  entire  scheme  of  action  is  set 
forth  in  the  complaint  against  many  defendants  for  equitable  relief  and 
nothing  else,  and  the  action  fails  by  reason  of  iailure  of  proof,  as  plaintiff 
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motion  is  distinctly  and  expressly  made  for  a  "nonsuit,"  and 
such  motion  is  granted,  the  result  is  a  nonsuit,  and  not  a  judg- 
ment upon  the  merits.  The  clerk  had  no  lawful  authority  to 
-enter  the  judgment  which  he  did,  nor  could  the  individual  jus- 
tice who  presided  at  the  trial  afterwards  ratify  the  act  at  special 
term. 

Baetlett,  J.,  concurs. 

Jenks,  J.  I  dissent.  This  is  an  appeal  from  an  order  of  the 
special  term  denying  plaintiff's  motion  to  amend  the  judgment 
-entered  on  December  10, 1900,  so  that  it  may  read  that  "a  judg- 
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•cannot  claim  that  the  action  should  be  retained  for  legal  relief  against 
some  one  of  the  defendants,  because  as  to  him  certain  facts  are  alleged 
which  might  entitle  plaintiff  to  damages. 

Sleeman  v.  Hotehkiss,  63  Hun,  631;  44  St.  Rep.  579;  18  Supp.  87. 

So  where,  after  the  defendant  rested  on  the  trial,  defendants  moved  to 
•dismiss  the  complaint  on  the  ground  of  insufficient  proof,  which  motion  the 
court  denied,  stating,  however,  that  as  the  case  stood  he  did  not  feel  justi- 
fied in  deciding  that  the  conveyance  sought  to  be  set  aside  was  made  with 
intent  to  defraud  creditors,  upon  which  no  evidence  was  offered  by  the  de- 
fendant, and  both  parties  submitted  proposed  findings,  the  decision  of  the 
stating  that  the  complaint  should  be  dismissed  upon  the  merits  is  not 
-merely  a  nonsuit  but  a  decision  upon  the  merits. 

Neuberger  v.  Keim,  134  N.  Y.  35;  45  St.  Rep.  394;  31  N.  E.  268. 

Where,  after  the  denial  by  a  justice  of  the  District  Court  of  New  York 
■City  of  a  motion  to  dismiss  the  complaint  by  reason  of  insufficiency  of 
plaintiff's  evidence,  the  case  is  submitted  without  objection  on  the  part  of 
the  defendant,  such  acquiescence  is  equivalent  to  a  consent  that  the  case 
be  determined  on  the  merits  and  is  an  effect  a  waiver  of  the  provision  of 
Sec  1382,  Consolidation  Act,  providing  that  judgment  that  an  action  be 
•dismissed  with  costs,  without  prejudice  to  a  new  action,  shall  be  rendered 
where  the  plaintiff  fails  to  prove  his  cause  of  action. 

Allen  v.  Church  of  Beloved  Disciple,  16  Misc.  584;  74  St.  Rep.  483;  38 
Supp.  805. 

The  right  to  claim  that  a  judgment  rendered  in  an  action  in  equity  is  in 
effect  merely  a  nonsuit  is  waived  where,  after  a  motion  by  the  defendant 


110  VOLUME  XL 


Appellate  Division.  [May. 


ment  of  nonsuit  be  directed  to  be  entered  herein,  instead  of  that 
the  said  complaint  be  dismissed  on  the  merits."  The  justice 
presiding  at  the  special  term  whereat  the  motion  came  on  to  be 
heard  sent  the  motion  to  the  learned  justice  who  had  presided  at 
the  term  where  the  action  was  tried.  It  appears  from  the  record 
of  the  trial  that  at  the  close  of  plaintiff's  case  the  defendant 
moved  for  a  nonsuit  on  the  grounds  "that  no  actionable  negli- 
gence has  been  proven  against  the  defendants,"  and  "that  plain- 
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at  the  close  of  plaintiff's  case  to  dismiss  the  complaint  upon  the  ground 
that  the  facts  proved  did  not  constitute  a  cause  of  action,  which  motion 
was  in  form  granted  and  the  ruling  excepted  to,  the  plaintiff,  instead  of 
resting  upon  the  decision  as  announced,  joined  the  defendant  in  requesting 
the  court  to  make  findings  of  fact  and  of  law  upon  all  the  issues  in  the  case> 
which  was  done,  and  a  decision  rendered  thereon  dismissing  the  complaint 
upon  the  merits. 

Bliven  v.  Robinson,  4  Ann.  Cas.  151;  152  N.  Y.  333;  46  N.  E.  615. 

d.  When  trial  before  referee. 

The  granting  by  a  referee  of  a  motion  made  by  the  defendant  at  the  close 
of  the  plaintiff's  evidence,  without  any  announcement  that  defendant  rested 
his  case,  to  dismiss  the  complaint  upon  the  merits,  is  merely  equivalent  to 
granting  a  nonsuit. 

Myers  v.  Polhemus,  77  Hun,  587;  60  St.  Rep.  518;  28  Supp.  1025. 

And  a  referee  has  no  power  upon  the  trial  of  an  action  before  him  to  dis- 
miss the  complaint  on  the  merits,  where  no  evidence  whatever  was  offered 
by  the  plaintiff  to  support  the  allegations  contained  in  the  complaint. 

McCulloch  v.  Vibbard,  16  St.  Rep.  1012;  1  Supp.  610;  14  Civ.  Pro.  388. 

A  decision  of  a  referee  is  a  nonsuit  and  not  a  determination  upon  the 
merits,  where,  after  the  plaintiff  rested,  the  defendant  moved  to  dismiss  the 
complaint,  which  was  granted,  but  thereafter  the  referee  made  a  report  in 
which  he  stated  that  the  defendant's  motion  to  dismiss  the  complaint  was 
granted,  but  followed  such  statement  by  formal  findings  of  fact  and  law, 
to  which  plaintiff  thereafter  excepted. 

Forbes  v.  Chichester,  125  N.  Y.  769;  36  St.  Rep.  248;  26  N.  E.  914. 

But  where,  on  the  trial  of  an  action  before  a  referee,  the  defendant,  at 
the  close  of  plaintiff's  evidence,  but  without  stating  that  he  rested  his  case, 
moved  that  the  complaint  be  dismissed  on  the  merits,  which  motion  the 
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tiff  has  not  been  shown  to  be  free  from  contributory  negligence." 
The  decision  under  objection  was  reserved  until  the  close  of  the 
case  for  the  defendant.  Thereupon  the  defendant  put  in  his 
case,  and  at  the  conclusion  of  the  evidence  the  defendant  re- 
newed "the  motion  to  dismiss  upon  the  grounds  stated  upon  the 
motion  to  dismiss  made  at  the  close  of  the  plaintiff's  case."  Mo- 
tion granted.  This  ruling  was  made  under  exception,  and  in 
the  face  of  a  request  of  the  plaintiff  for  a  submission  to  the  jury. 

Judgment  on  the  Merits  Upqn  Nonsuit  ob  Dismissal  of  Complaint, — 

continued. 

referee  granted  and  plaintiff's  counsel  excepted,  the  decision  must  be 
deemed  a  nonsuit,  although  the  referee  subsequently  made  his  report  which 
contained  findings  of  fact  and  of  law,  with  the  conclusion  that  the  com- 
plaint should  be  dismissed  on  the  merits  and  that  a  judgment  should  be 
rendered  against  plaintiff  on  the  merits  of  the  action. 

Place  v.  Haywaxd,  117  N.  Y  487;  27  St.  Rep.  710;  23  N.  E.  25. 

Where,  in  an  action  before  a  referee,  defendant  proved  his  defense  on 
cross-examination  of  plaintiff's  witnesses  and  at  the  close  of  plaintiff's  evi- 
dence moved  to  dismiss  on  the  ground  of  failure  to  make  a  case,  which 
motion  the  referee  announced  he  would  not  decide  until  he  decided  the 
case,  to  which  neither  party  objected,  and  no  objection  having  been  made 
by  either  party  the  matter  was  left  to  the  referee,  who  thereafter  filed  a 
short  decision  under  Sec  1022,  Code  Civil  Procedure,  dismissing  the  com- 
plaint on  the  merits,  such  decision  is  a  determination  upon  the  merits  and 
not  a  mere  nonsuit,  although  defendant  did  not  formally  rest  the  case. 

Griff  en  v.  Mechanics'  &  Traders'  Bank,  61  App.  Div.  434;  104  St.  Rep. 
651;  70  Supp.  651. 

e.  When  judgment  of  appellate  court. 

Upon  a  motion  for  a  new  trial  upon  exceptions,  ordered  to  be  heard  by 
the  appellate  division  in  the  first  instance  that  court  has  no  power  to  dis- 
miss the  complaint  upon  the  merits,  but  must  either  grant  or  deny  the  mo- 
tion for  a  new  trial. 

Matthews  v.  American  Central  Ins.  Co.,  154  N.  Y.  449. 

The  appellate  court,  upon  reversal  of  a  judgment  in  plaintiff's  favor,  has 
power  to  dismiss  the  complaint  on  the  merits,  where  the  action  has  been 
tried  several  times,  and  all  available  evidence  has  been  produced,  so  that  it 
is  improbable  that  the  case  could  be  changed  in  any  material  aspect. 

Brackett  v.  Griswold,  128  N.  Y.  644;  40  St.  Rep.  81;  28  N.  E.  365. 
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I  think  that  the  form  in  which  the  counsel  expressed  his  motion 
did  not  preclude  the  court,  in  passing  upon  that  motion,  from  a 
disposition  of  the  case  upon  the  merits. 

I  naturally  assume  that  the  learned  trial  justice,  who  also 
heard  the  motion  at  special  term,  knew  perfectly  well  what  dis- 
position he  intended  to  make  of  the  case  upon  the  trial.  The 
nature  and  character  of  the  judgment  is  to  be  determined  by  the  | 

disposition  made  by  the  trial  court  upon  the  evidence,  and  "a  de-  i 

cision  disposing  of  the  case  on  the  merits  is  properly  rendered  on  j 

a  motion  for  a  dismissal  of  the  complaint."     Deeley  v.  Heintz,  I 

169  N.  Y.  129,  130,  134,  62  K  E.  158.  I  think  that  the 
learned  trial  justice  had  the  power  to  dismiss  the  complaint  upon 
the  merits.  Thus,  in  the  case  of  McDonald  v.  Metropolitan  St. 
Kailway  Co.,  167  K  Y.  66 ;  60  N.  E.  282,  which  is  a  cogent  re- 
assertion  of  the  maxim,  "Ad  questionem  f acti  non  respondent 
judices,"  it  is  said :  "If  the  evidence  is  insufficient,  or  if  that 
which  has  been  introduced  is  conclusively  answered,  so  that,  as 
a  matter  of  law,  no  question  of  credibility  or  issue  of  fact  re- 
mains, then,  the  question  being  one  of  law,  it  is  the  duty  of  the 
court  to  determine  it."  See,  too,  Laidlaw  v.  Sage,  158  N.  Y. 
73,  89,  et  seq.,  52  N.  E.  679,  44  L.  R.  A.  216.  It  is  unim- 
portant whether  the  clerk  was  authorized  to  enter  such  a  judg- 
ment upon  the  record,  because  it  now  appears  that  the  judgment 
as  it  stands  has  had  the  subsequent  approval  of  the  court  which 
made  the  decision  (Card  v.  Meincke,  70  Hun,  382;  54  St  Rep. 
285;  24  Supp.  375),  while  I  think  that  such  approval  was 
fairly  within  the  inherent  power  of  the  court  over  its  own  judg- 
ments (see  Petrie  v.  Hamilton  College  Trustees,  92  Hun,  81 ;  71 
St.  Rep.  804;  36  Supp.  636,  and  authorities  cited).  I  think 
that  the  question  presented  by  this  appeal  is  not  whether  the  dis- 
position made  by  the  learned  court  at  trial  term  was  erroneous 
upon  the  facts  and  the  law,  but  whether  it  had  the  right  to  make 
a  decision  of  dismissal  upon  the  merits.  In  Martin  v.  Cook,  37 
St.  Rep.  733;  14  Supp.  329,  affirmed  142  N.  Y.  654;  37  N.  E. 
569,  the  court  (Van  Brunt  and  Daniels,  JJ.)  say: 

"Where  a  complaint  is  dismissed  because  of  failure  of  proof,  the  dis- 
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missal  is  not  upon  the  merits,  because  the  merits  are  not  involved,  the  com- 
plaint being  dismissed  because  of  the  want  of  merit  in  the  proof.  It  is 
only  where  a  prima  facie  case  is  made  out,  and  proof  offered  to  rebut  it, 
that  the  merits  are  involved." 

In  the  case  at  bar  a  prima  facie  case  was  made  out,  and  proof 
was  offered  to  rebut  it. 

Woodwabd,  J.  concurs. 


WEIANT  v.  KOCEXAND  LAKE  TRAP  ROCK  CO.  et  al. 

[74  App.  Div.  24;  ltO  St.  Rep.  $99;  76  Supp.  699.] 
(Supreme  Court,  Appellate  Division,  Second  Department.    June  6,  1902.) 

1.  Change  of  Venue — Impartial  Trial. 

Code  Civ.  Proc.  §  987,  subd.  2,  authorizing  a  change  of  venue  where  there 
is  "reason  to  believe  that  an  impartial  trial  cannot  be  had  in  the  prop- 
er county,"  does  not  authorize  a  change  of  venue  merely  because  plain- 
tiff's son  had  been  elected  sheriff  of  the  county  where  the  action  was 
originally  brought.* 

2.  Same. 

Mere  affidavits  that  plaintiff's  son,  during  his  candidacy  for  sheriff  in  the 
county  where  the  suit  was  brought,  traveled  in  every  part  thereof,  and 
made  statements  prejudicial  to  defendants,  etc.,  were  insufficient  to 
show  that  an  impartial  trial  could  not  be  had,  especially  where  every- 
thing asserted  was  specifically  denied,  except  possibly  that  the'  sheriff 
naturally  was  prejudiced  in  plaintiff's  favor. 

3.  Action — Stat  of  Proceedings — Grounds. 

An  order  staying  proceedings  in  an  action  for  trespass  until  the  final  de- 
termination of  an  appeal  to  the  court  of  appeals  in  another  action  was 
not  justified,  though  in  the  other  action  plaintiff  had  recovered  a  judg- 
ment establishing  a  division  line  on  the  location  of  which  the  claim 
in  damages  was  dependent,  where  the  appellate  divison  had  unanimous- 
ly  affirmed  the  judgment  and  an  order  denying  a  new  trial,  its  order 
of  affirmation  reciting  that  the  court  "unanimously  decided  that  the 


♦For  note  on  "Change  of  Venue  for  Official  Position  of  Party  or  Attor- 
ney/' see  7  Ann.  Cas.  262-263. 
XL  N.  Y.  A.  C.  8 
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findings  of  fact  are  supported  by  the  evidence/'  and  where  a  motion 
for  reargument  and  for  leave  to  appeal  to  the  court  of  appeals  had 
been  denied  by  the  appellate  division,  etc. 
Goodrich,  P.  J.,  dissenting. 

Appeal  from  special  term,  Rockland  county. 

Action  by  Laura  A.  Weiant  against  the  Rockland  Lake  Trap 
Rock  Company  and  others.  From  an  order  changing  the  place 
of  trial  and  staying  proceedings  until  the  full  determination  of 
an  appeal  to  the  court  of  appeals  in  another  action,  plaintiff  ap- 
peals.    Reversed. 

.Argued  before  Goodrich,  P.  J.,  and  Babtlett,  Jenxs, 
Woodwabd,  and  Hibschbebg,  JJ. 

William  McCauley,  for  appellant. 

Wilson  Brown,  Jr.,  for  respondents. 

Hibschbebg,  J.  This  action  was  commenced  in  January, 
1900,  in  the  county  of  Rockland,  to  recover  damages  for  tres- 
pass on  real  estate  situated  in  that  county.  In  $l  prior  action 
between  the  same  parties,  brought  to  procure  an  injunction  and 
for  other  equitable  relief,  a  judgment  was  recovered  by  the 
plaintiff  in  July,  1899,  establishing  a  division  line  upon  the  lo- 
cation of  which  the  claim  for  damages  is  dependent,  and  in  that 
action  a  motion  made  by  the  defendants  for  a  new  trial  upon 
newly  discovered  evidence  was  denied  at  the  special  term  in  No- 
vember, 1900.  On  appeal  to  this  court  the  judgment  and  the 
order  denying  such  motion  for  a  new  trial  were  duly  affirmed* 
See  Weiant  v.  Rockland  Lake  Trap-Rock  Co.,  61  App.  Div. 
383 ;  104  St.  Rep.  713 ;  70  Supp.  713.  The  defendants  have  ap- 
pealed to  the  court  of  appeals  from  the  judgment  of  affirmance, 
and  the  order  now  appealed  from  has  been  granted  in  the  second 
action,  and  changes  the  place  of  trial  from  the  county  of  Rock- 
land to  the  county  of  Westchester,  besides  enjoining  the  trial 
until  the  final  determination  of  the  appeal  to  the  court  of  ap- 
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peals.  The  change  of  place  of  trial  was  made  under  the  provi- 
sions of  subdivision  2  of  section  987  of  the  Code  of  Civil  Pro- 
cedure, upon  the  ground  that  there  was  "reason  to  believe  that 
an  impartial  trial  cannot  be  had  in  the  proper  county."  The 
sole  basis  for  this  belief  appears  to  be  the  fact  that  since  the 
commencement  of  the  action  the  plaintiff's  son  has  been  elected 
sheriff  of  Kockland  county.  This  in  itself  is  not  enough.  The 
sheriff,  if  sued  for  an  official  act  performed  in  the  county, 
would  be  suable  there  under  the  provisions  of  the  Code,  and  it 
is  impossible  to  see  how  his  relationship  to  a  litigant  could  alone 
justify  a  change  of  venue  on  the  ground  assigned.  Such  rela- 
tionship furnishes  no  reason  to  justify  a  belief  that  an  impar- 
tial trial  cannot  be  had  in  Rockland  county,  and  what  was  said 
on  that  subject  in  deciding  the  case  of  Lent  v.  Ryder,  7  Ann. 
Cas.  262;  47  App.  Div.  415;  96  St.  Rep.  400;  62  Supp.  400 
is  equally  pertinent  and  applicable  here.  It  is  true,  however, 
that  two  of  the  defendants  make  affidavit  to  the  effect  that  the 
plaintiff's  son  and  his  friends,  during  his  candidacy  for  the  of- 
fice of  sheriff,  traveled  in  every  part  of  the  county,  and  made 
statements  prejudicial  to  the  defendants  and  their  interests  in 
this  litigation,  and  in  general  terms  made  or  sought  to  make  po- 
litical capital  out  of  the  litigation.  No  one  makes  affidavit  of 
the  language  used,  nor  does  any  one  swear  at  first  hand  to  any- 
thing actually  heard  by  him.  It  is  manifest  that  such  an  affi- 
davit is  mere  hearsay ;  but  everything  asserted,  even  as  hearsay, 
was  specifically  denied,  excepting  possibly  the  fact  that  the  sher- 
iff individually  is  prejudiced  in  favor  of  his  mother,  which  fact 
may  well  be  assumed  to  be  true.  But  the  case  is  barren  of  any 
facts  which  tend  in  any  degree  to  establish  the  conclusion  that 
a  fair  and  impartial  trial  of  the  case  cannot  be  had  in  Rockland 
county.  It  follows  that  so  much  of  the  order  as  changed  the 
place  of  trial  was  without  foundation. 

The  stay  of  proceedings  is  equally  unjustified.  The  affirma- 
tion of  the  judgment  and  order  in  this  court  in  the  suit  first  in- 
stituted was  unanimous,  and  the  order  of  affirmance  recites  that 
the  court  "unanimously  decided  that  the  findings  of  fact  are  sup- 
ported by  the  evidence."     Applications  for  reargument  and  for 
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leave  to  appeal  to  the  court  of  appeals  were  denied  by  this  court. 
See  Weiant  v.  Rockland  Lake  Trap  Rock  Co.,  64  App.  Div. 
619 ;  106  St.  Rep.  1133 ;  72  Supp.  1133,  and  Id.,  64  App.  Div. 
620;  106  St.  Rep.  1133;  72  Supp.  1133.  Subsequently  an  or- 
der denying  at  special  term  the  defendants'  motion  for  a  bill  of 
particulars  of  the  damages  claimed  herein  was  affirmed  on  ap- 
peal. See  Id.,  64  App.  Div.  621 ;  106  St  Rep.  1133 ;  72  Supp. 
1133.  No  leave  to  appeal  has  been  granted  by  the  court  of  ap- 
peals or  any  judge  of  that  court,  and  no  question  of  law  has 
been  certified  by  this  court  Assuming,  but  without  deciding, 
that  the  defendants  mxy  appeal  to  the  court  of  appeals  as  a  mat- 
ter of  right,  under  the  provisions  of  sections  190  and  191  of  the 
Code  of  Civil  Procedure,  for  the  purpose  of  reviewing  errors  in 
ruling  upon  the  trial,  there  was  nothing  before  the  special  term 
to  indicate  that  there  were  any  such  errors  overlooked  or  unap- 
preciated in  this  court  which  would  render  a  reversal  likely. 
The  order  appealed  from  was  accordingly  without  legal  justifi- 
cation, and  should  be  reversed. 

Order  reversed,  with  $10  costs ;  and  disbursements,  and  mo- 
tion denied,  with  costs  to  plaintiff  to  abide  the  event  All  con- 
cur, except  GOODRICH,  P.  J.,  who  dissents  from  that  portion 
of  the  order  which  reverses  the  order  changing  the  place  of  trial, 
on  the  ground  that  the  sheriff's  duties  are  so  closely  connected 
with  the  drawing  of  jurors  that  an  impartial  trial  may  be  per- 
iled. 
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WIEGAND  v.  FEE  BROS.  CO. 

[75  App.  Disc.  139;  110  St.  Rep,  812;  16  Supp.  872.] 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    June  6,  1902.) 

1.  Verdict — Compromise  by  Jurors — Reversal. 

In  an  action  for  injuries,  a  question  as  to  whether  defendant  was  guilty 
of  negligence  was  submitted  to  the  jury.  The  verdict  was  for  $1,000 
for  plaintiff,  and  stated  that  the  question  was  answered  in  the  affirma- 
tive, with  the  qualification  that,  there  being  no  possibility  of  agree- 
ment except  on  a  compromise,  the  jury  had  agreed  on  a  compromise 
in  regard  to  the  question.    The  foreman  stated  to  the  court  that  the 

Note. — Compromise  Verdicts. 

a.  Duty  of  jurors  in  general. — 117. 

b.  Quotient  verdicts.  —118. 
c  Chance  verdicts. — 120. 

d.  Proof  of  compromise. — 121. 

e.  Presumption  as  to  compromise. — 121. 


a.  Duty  of  furors  in  general. 

Where  the  supreme  court  reversed  an  order  for  a  new  trial  granted  be- 
cause the  verdict  was  the  result  of  a  compromise  and  was  rendered  because 
the  jury  thought  it  better  for  the  litigants  and  for  the  public  that  the  con- 
troversy should  be  terminated  by  the  verdict  which  they  rendered  than  that 
it  should  be  prolonged  by  a  disagreement,  and  that  for  this  reason,  while 
some  of  the  jurors  were  convinced  that  fraud  was  established,  and  others 
thought  it  was  not;  they  agreed  to  find  a  verdict  which  was  consistent  with 
the  views  of  neither.  Woodruff,  J.,  who  delivered  the  opinion  of  the  court 
of  appeals  said:  "This  view  of  the  duty  of  jurors,  and  of  their  right  to 
find  a  verdict  which  their  own  consciences  tell  them  is  not  according  to  the 
evidence,  seems  to  me  mischievous  in  the  highest  degree.  .  .  .  It  is  say- 
ing that  the  juror  who  has  sworn  to  find  a  verdict  according  to  the  evi- 
dence, and  whose  conscience  is  satisfied  by  the  evidence  that  a  fraud  has 
been  committed,  may  concur  in  a  verdict  contrary  to  the  evidence  and 
against  his  oath,  and  he  may  do  so  because  he  thinks  it  better  for  the  liti- 
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jury  all  agreed  as  to  the  amount  of  damages  for  plaintiff,  but  that 
they  were  unable  to  agree  on  the  question  except  as  they  had.  Held, 
that  as  it  appeared  that  some  of  the  jury,  against  their  convictions, 
had  agreed  to  a  verdict  in  favor  of  plaintiff  on  the  question  of  negli- 
gence, in  consideration  of  an  agreement  by  other  members  that  the 
damages  should  not  exceed  a  certain  amount,  the  judgment  would  be 
reversed. 
2.  Same — Failure  to  Object  to  Verdict. 

Where  a  verdict  for  plaintiff  on  the  question  of  defendant's  negligence 
was  agreed  to  by  some  of  the  jury  against  their  convictions,  on  con- 
sideration of  other  members  agreeing  that  the  damages  should  not  ex- 
ceed a  certain  amount,  the  judgment  will  be  reversed  on  appeal,  though 
defendant  did  not  object  to  the  reception  of  the  verdict,  or  promptly 
or  properly  seek  to  have  it  set  aside. 


Compromise  Verdicts, — continued. 


gants  that  the  controversy  be  terminated  by  an  unjust  verdict  than  that  it 
be  longer  protracted.  With  this  consideration  the  jury  have  nothing  to  do, 
and  in  this  form  I  am  sure  the  learned  judge,  by  whom  the  opinion  was  pro- 
nounced would  not  approve  it  and  yet  it  seems  to  me  the  plain  meaning  of 
the  language  he  employed.  Its  danger,  and  its  clear  withdrawal  of  the 
protection  furnished  by  a  jury  trial,  is  most  manifest  if  it  be  supposed  to 
form  a  part  of  the  instruction  of  the  judge  to  a  jury  on  the  trial  of  an  in- 
dictment, to  wit;  that,  though  the  evidence  did  not  satisfy  all  of  them  of 
the  guilt  of  the  prisoner  of  any  crime,  they  might  compromise  the  matter 
with  such  jurors  as  deemed  the  evidence  to  establish  the  grossest  offense 
by  consenting  to  a  verdict  of  guilty  of  one  less  atrocious.  The  opinion  be- 
low intimates  that  such  a  compromise  may  be  proper  where  damages  are 
unliquidated.  I  know  of  no  ground  on  which  a  juror  may  be  relieved  from 
his  oath  to  find  a  verdict  in  one  case  more  than  another.  ...  If  the 
language  of  the  opinion  of  the  court  below  was  found  in  an  instruction  to 
the  jury  it  should  be  pronounced  erroneous,  and  a  verdict  rendered  in  pur- 
suance of  such  an  instruction  should  be  set  aside;  and  yet  if  the  observa- 
tions are  just>  and  are  a  true  and  legal  exposition  of  the  duty  or  the  privi- 
lege of  jurors  it  would  be  quite  proper  so  to  instruct  them,  and  practically 
receive  a  verdict  in  favor  of  six,  or  even  two  jurors,  in  the  form  of  a  ver- 
dict of  the  whole." 

b.  Quotient  verdicts. 

A  verdict  rendered  in  pursuance  of  an  antecedent  agreement  of  jurors  to 
adopt  as  their  verdict  one- twelfth  of  the  aggregate  amount  of  their  several 
estimates,  without  the  assent  of  their  judgment  to  this  sum  is  a  "quotient 
verdict"  and  as  such  invalid. 
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Appeal  from  trial  term,  Monroe  county. 

Action  by  Grace  Wiegand,  by  Annie  Wiegand,  her  guardian 
ad  litem,  against  the  Fee  Bros.  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  Adams,  P.  J.,  and  McLennan,  Spring,  Wil- 
liams, and  Hiscock,  JJ. 

C.  D.  Kiehel,  for  appellant 

Frederick  A.  Mann,  for  respondent. 

Compromise  Verdicts, — continued. 

Moses  v.  Central  Park,  N.  &  E.  R.  R.  Co.,  3  Misc.  322;  52  St.  Rep.  213; 
23  Supp.  23. 

Harvey  v.  Rickett,  15  Johns.  87. 

Dana  v.  Tucker,  4  Johns.  487. 

Smith  y.  Cheetham,  3  Caines,  57. 

Roberta  v.  Failis,  1  Cow.  238. 

In  Smith  v.  Cheetham,  3  Caines,  57,  Livingston  J.,  says:  "Here,  the 
method  of  deciding  as  effectually  precluded  a  proper  exercise  of  judgment, 
as  that  of  chance;  and  what  was  worse,  put  it  in  the  power  of  any  one 
juror,  from  prejudice,  passion,  or  other  bad  motive,  to  ruin  a  defendant. 
He  is  only  to  set  down  a  sum  sufficiently  large,  and  if  his-  fellows  adhere  to 
their  promise  a  most  outrageous  verdict  will  be  the  consequence.  Thus  no 
one  can  tell,  at  the  time  of  pledging  himself,  what  sum  he  will  finally 
agree  to." 

In  Thomas  v.  Dickinson,  12  N.  Y.  364,  the  trial  judge  charged  the  jury 
that  in  arriving  at  the  value  of  a  farm  sold  by  the  plaintiff,  they  might,  if 
there  was  a  difference  in  the  opinions  of  the  witnesses  on  that  subject  and 
the  witnesses  were  of  equal  integrity  and  capacity  to  judge,  arrive  at  the 
average  of  their  estimates  by  adding  together  their  several  estimates  and 
dividing  the  aggregate  by  the  number  of  witnesses,  and  that  they  might 
take  the  quotient  as  the  value  of  the  farm.  It  was  held  on  appeal  to  be 
error.  The  court  said:  "Their  general  duty  is  to  decide  upon  the  evi- 
dence by  some  intellectual  process,  to  weigh  and  consider  it  and  give  it  sucb 
effect  as  in  their  judgment  it  deserves." 

The  validity  of  a  quotient  verdict  is  contingent  upon  whether  the  jury 
agreed  in  advance  to  abide  by  the  result. 

Dana  v.  Tucker,  4  Johns.  487. 
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Hiscock,  J.  We  think  that  the  judgment  and  order  ap- 
pealed from  should  be  reversed  on  account  of  the  irregularities 
and  miscarriage  of  justice  appearing  upon  the  face  of  the  ver- 
dict upon  which  the  judgment  in  question  was  entered.  This 
action  was  brought  to  recover  for  personal  injuries  claimed  to 
have  been  caused  by  the  negligence  of  defendant  in  connection 
with  an  elevator  upon  premises  owned  by  it  The  case  was 
closely  contested  upon  the  main  questions  of  defendant's 
negligence  and  plaintiff's  freedom  from  contributory  negli- 
gence. In  due  time  the  jury  was  charged  and  sent  out  by  the 
court  with  instructions  to  render  a  verdict  upon  the  specific 

Compromise  Verdicts, — continued. 

Moses  v.  Central  Park,  N.  &  E.  R.  R.  Co.,  3  Misc.  322;  52  St.  Rep.  213; 
23  Supp.  23. 

Conklin  v.  Hill,  2  How.  Pr.  5. 

Where  a  jury  marked  on  ballots  the  amount  which  each  was  willing  to 
find  for  the  plaintiff,  without  the  knowledge  of  the  rest,  and  the  several 
amounts  thus  marked  are  drawn  from  a  hat,  added  together,  and  the  aggre- 
gate divided  by  twelve,  and  the  sum  thus  ascertained  is  rendered  as  their 
verdict,  it  is  not  irregular,  it  appearing  that  the  jury  did  it  for  the  pur- 
pose of  ascertaining  how  near  they  should  come  together,  without  making 
any  agreement  before  it  was  done,  that  the  amount  thus  ascertained  should 
be  their  verdict. 

Conklin  v.  Hill,  2  How.  Pr.  5. 

c.  Chance  verdicts. 

In  People  v.  Barker,  2  Wheeler,  Cr.  19,  a  motion  was  made  in  arrest  of 
judgment  upon  the  ground  that  the  verdict  of  guilty  was  found  by  chance. 
It  was  claimed  that  the  jurors  agreed  that  if  nine  of  the  panel  should 
unite  in  a  verdict,  the  other  three  should  fall  in  and  find  with  them.  The 
court  said:  "Such  conduct  would  undoubtedly  be  reprehensible;  and  this 
court  takes  this  occasion  to  say,  that  nothing  would  be  more  alarming 
than  for  our  juries  to  adopt  any  other  method  of  making  their  verdict 
than  the  true  merits  according  to  the  evidence.  .  .  .  We  have  no  hesi- 
tation to  say  that  the  objection  would  be  fatal  if  established  by  legal  evi- 
dence; but  you  have  only  the  proof  which  some  of  the  jury  themselves 
gave,  and  it  is  a  well  settled  point,  that  a  juryman  cannot  be  heard  to  dis- 
parage his  own  verdict." 

Jurors  in  an  action  for  slander  after  an  ineffectual  attempt  to  agree  left 
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questions  submitted  to  them, — whether  the  plaintiff  was  guilty 
of  contributory  negligence,  and  whether  the  defendant  was  guil- 
ty of  negligence  in  not  causing  the  elevator  to  be  properly 
guarded.     The  jury  rendered  its  verdict  in  the  following  form : 

"(1)  Was  the  plaintiff  guilty  of  negligence  contributing  to  the  injury 
complained  off    Answer.    No. 

"(2)  Was  the  defendant  guilty  of  negligence  in  not  causing  the  elevator 
to  be  properly  guarded?    Answer.    Yes;  as  qualified  below,     (xx) 

"(x)  We  find  a  verdict  for  the  plaintiff,  damages  $1,000. 

"(xx)  The  jury,  after  deliberating  all  night,  there  being  no  possibility  of 
agreeing  except  on  a  compromise  verdict,  has  finally  agreed  to  the  com- 

Compromise  Verdicts, — continued. 

it  to  lot  whether  the  verdict  should  be  for  the  plaintiff  or  defendant  by 
placing  ballots  in  a  hat  some  marked  prize  and  others  being  blank  to  be 
drawn  out  by  the  jurors;  and  if  more  prizes  than  blanks  were  thus  drawn, 
it  was  agreed  the  verdict  should  be  for  the  plaintiff,  otherwise  for  defend- 
ant. The  drawing  resulted  in  favor  of  the  defendant,  and  the  jury  were 
about  to  report  in  favor  of  the  defendant  when  the  constable  who  attended 
them  put  before  them  a  paper  intimating  that  their  proceeding  was  unlaw- 
ful, whereupon  the  jury  agreed  that  the  balloting  should  go  for  nothing, 
but  determined  that  the  verdict  should  notwithstanding  be  for  the  defend- 
ant and  reported  accordingly.  The  court  said:  "The  verdict  was  mani- 
festly the  result  of  the  lottery,  and  not  of  the  deliberations  of  the  jury.  It 
must  be  set  aside." 
Mitchell  v.  Ehle,  10  Wend.  595. 

d.  Proof  of  compromise. 

The  misconduct  of  a  jury  in  rendering  a  compromise  verdict  cannot  be 
proved  by  the  affidavit  of  the  jurors. 

Dalrymple  v.  Williams,  63  N.  Y.  361. 

Dana  v.  Tucker,  4  Johns.  487. 

Moses  v.  Central  Park,  N.  &  E.  R.  R.  Co.,  3  Misc.  322;  52  St.  Rep.  213; 
23  Supp.  23. 

People  v.  Barker,  2  Wheeler,  Cr.  19. 

e.  Presumption  as  to  compromise. 

There  is  no  presumption  that  jurors  have  compromised  their  individual 
opinions  in  arriving  at  the  amount  of  a  verdict  from  the  fact  that  it  is  for 
an  odd  number  of  dollars  and  cents. 

Meyer  v.  Press  Publishing  Co.,  14  J.  &  S.  127. 
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promise  in  regard  to  question  No.  2,  the  item  (x),  the  verdict,  and  the 
question  of  damages,  all  to  be  taken  together." 

Apparently  upon  the  jury  coming  in  with  this  verdict  the  fol- 
lowing discussion  took  place : 

"The  Court:  Is  it  the  unanimous  verdict  that  you  find  for  the  plaintiff 
$1,000?  The  foreman:  Yes,  sir.  The  Court:  Is  it  also  true  that  you  are 
unable  to  agree  upon  an  answer  to  the  second  question  except  as  you  have? 
The  Foreman:  Yes,  sir.  The  Court:  I  understand  that  you  mean  by 
that  verdict  that  there  is  no  question  of  compromise  in  reference  to  the 
amount  of  damages.  You  all  agree  to  that  amount  for  the  plaintiff?  The 
Foreman:     Yes,  sir." 

We  think  it  thus  appears  from  the  verdict  itself  and  from  the 
discussion  between  the  court  and  the  jury  beyond  any  question 
that  some  members  of  the  jury,  against  their  judgment  and  con- 
victions, agreed  to  a  verdict  in  favor  of  plaintiff  upon  the  ques- 
tion of  defendant's  negligence,  in  consideration  of  an  agreement 
by  other  members  of  the  jury  that  the  verdict  should  not  ex- 
ceed a  certain  amount. 

It  is  clear  from  the  verdict  itself  and  the  proceedings  attend- 
ing its  rendition  that  the  compromise  spoken  of  did  not  relate 
merely  to  the  question  of  damages, — was  not  such  an  adjust- 
ment of  the  conflicting  views  of  the  different  members  of  the 
jury  upon  that  subject  as  might  legally  be  permitted.  It,  upon 
the  contrary,  appears  to  us  very  clearly  that  the  rights  of  the 
defendant  were  bargained  away  upon  the  main  issue  whether  it 
was  negligent  or  not,  in  consideration  of  an  understanding  that 
it  should  not  be  beaten  in  too  large  an  amount  While  we  must 
fully  recognize  that  frequently  it  is  not  only  proper,  but  neces- 
sary, that  jurymen  should,  if  possible,  harmonize  and  reconcile 
their  views  of  evidence,  it  is  too  clear  to  require  discussion  that 
Ihe  methods  employed  in  this  case  were  not  lawful  or  proper. 

The  counsel  for  the  appellant  urges  that  the  error  above  dis- 
cussed was  presented  to  the  court  by  his  motion  for  a  new  trial, 
under  the  provisions  of  section  999  of  the  Code.  Without  de- 
ciding whether  he  is  correct  in  this  view,  we  regard  the  irregu- 
larity and  improper  proceeding  referred  to  as  grave  enough  so 
that  this  court,  within  its  inherent  power,  should  set  aside  the 
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verdict  and  judgment  based  thereon  of  its  own  motion  if  neces- 
sary. 

Even  if  it  should  be  urged  that  the  appellant  had  not  objected 
to  the  verdict  being  received,  and  did  not  promptly  or  properly 
seek  to  have  it  set  aside,  we  should  still  feel  that  the  fault  com- 
plained of  was  one  which  could  not  be  waived  by  a  party  to  the 
suit.  It  affects  the  regularity,  validity,  and  justice  of  a  pro- 
•ceeding  in  this  court,  and  we  feel  that,  as  a  matter  of  public 
policy,  we  should  not  allow  it  to  pass,  even  if  the  party  injured 
thereby  had  not  sufficiently  objected  to  it.  The  judgment  and 
order  appealed  from  should  be  reversed,  with  costs  to  abide 
event 

Judgment  and  order  reversed,  and  new  trial  ordered,  with 
<50St8  to  abide  event.     All  concur. 


BANAGAN  v.  CLAEK 

[87  Misc.  W;  109  St.  Rep.  1019;  15  Supp.  1019.] 

(Supreme  Court,  Appellate  Term.    March,  1902.) 

"Evidence — Failube  to  Pboducb  Material  Witness — Presumptions. 
The  indorsee  of  a  note  after  maturity  sued  the  maker  for  the  benefit  of 
a  second  indorser.  Defendant  alleged  that  the  payee  and  the  indorser 
took  the  note  as  accommodation  paper,  with  a  condition  that  the  sec- 
ond indorser  would  perform  a  contract  with  the  maker  of  the  note, 
and  that  the  first  indorser,  which  attempted,  as  agent,  to  perform  the 
contract,  had  failed  so  to  do.  Held  that,  where  the  plaintiff  failed  to 
call  as  a  witness  a  person  connected  with  both  indorsers  in  an  official 
capacity  who  might  have  been  produced,  and  who  knew  the  entire 
transaction,  it  entitled  defendant  to  an  instruction  that  such  failure 
might  be  considered  as  evidence  that  if  such  person  had  been  called  his 
testimony  would  have  been  in  favor  of  the  defendant.* 

Appeal  from  city  court  of  New  York,  general  term. 


•For  notes  on  "Presumption  from  Failure  to  Produce  Witness  or  Evi- 
dence," see  3  Ann.  Cas.  32-35  and  10  Ann.  Cas.  385-389. 
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Action  by  John  J.  Banagan  against  Nathan  E.  Clark.  From 
a  judgment  of  the  general  term  affirming  a  judgment  for  plain- 
tiff, defendant  appeals.     Reversed. 

Argued  before  Freedman,  P.  J.?  and  Giegerich  and  Green- 
baum,  JJ. 

Franklin  Bien,  for  appellant 

Seymour,  Seymour  &  Harmon  {Frederick  Seymour,  counr 
sel)>  for  respondent 

Giegerich.,  J.  This  is  an  action  upon  a  promissory  note 
made  by  the  defendant  to  the  order  of  the  Armstrong  &  Bolton 
Company,  indorsed  by  the  latter  to  the  Foskett-Bishop  Com- 
pany, and  recived  by  the  plaintiff  after  maturity  as  an  indorsee 
for  collection.  The  issues  at  the  trial  were  confined  to  the  ques- 
tions raised,  by  an  affirmative  defense,  whereby  it  was  contended 
that  the  Armstrong  &  Bolton  Company,  the  payee,  had  taken 
the  note  as  accommodation  paper,  with  a  condition  that  a  certain 
contract  for  steam  fitting,  made  by  the  Foskett-Bishop  Company 
with  the  defendant,  should  be  performed,  and  that  there  had 
been  no  substantial  performance.  It  appears  that  the  work  un- 
der this  contract  was  undertaken  by  the  Armstrong  &  Bolton 
Company,  but  the  position  of  the  defendant  is  that  he  never 
accepted  this  company  as  a  substitute  for  the  Foskett-Bishop 
Company  in  the  performance  of  the  contract,  and  that  he  dealt 
with  the  former  upon  the  understanding  that  it  was  merely  the 
agent  of  the  latter.  If  this  agency  existed  as  a  fact,  then  knowl- 
edge of  the  condition  under  which  the  note  was  given  was  im- 
puted to  the  Foskett-Bishop  Company,  and  nonperformance  of 
the  condition  was  thus  available  as  a  defense  to  the  note  in  the 
hands  of  the  plaintiff,  who  took  the  paper  subject  to  the  equities. 
Apart  from  the  issue  as  to  the  special  agreement,  and  as  to  per- 
formance of  the  contract  for  the  steam  fitting,  the  plaintiff's 
case,  as  against  this  defense,  proceeded  upon  the  contention  that 
the  Armstrong  &  Bolton  Company  was  wholly  independent  of 
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the  FoskettrBishop  Company,  and  had  been  accepted  by  the 
-defendant  as  the  substitute  for  the  latter  company  under  the 
contract,  it  being  claimed,  generally,  that  the  FoskettrBishop 
Company  received  the  note  in  suit  as  a  bona  fide  holder,  and 
that  any  agreement  between  the  defendant  and  the  payee  was, 
accordingly,  unavailing  as  a  defense.  Many  exceptions  were 
taken  by  the  appellant  to  rulings  upon  evidence,  but,  as  far  as 
our  attention  has  been  called  to  these  rulings  by  argument  of 
the  points,  or  by  some  statement  of  the  grounds  upon  which  er- 
ror is  asserted,  we  find  no  reason  for  reversing  the  judgment. 
We  think,  however,  that  for  the  court's  refusal  to  charge  certain 
matters  requested  by  the  defendant,  under  exception,  a  new  trial 
should  be  had. 

The  defendant's  testimony  was  that  the  agreement  under 
which  the  note  in  suit  was  delivered  was  made  with  Mr.  Arm- 
strong, an  ofiicer  of  the  Armstrong  &  Bolton  Company,  as  well 
as  a  director  of  the  Foskett-Bishop  Company ;  and  it  is  obvious 
that  this  individual  was  identified  in  interest  with  the  plaintiff, 
and  friendly  to  the  suit.  Upon  the  question  of  the  special 
agreement  touching  the  note,  which  the  defendant  alleged,  Mr. 
Armstrong  must  needs  have  been  a  witness  hostile  to  the  de- 
fendant, as  far  as  the  matter  of  interest  went>  and,  if  he  was 
to  be  a  witness  at  all,  it  was  but  natural  to  assume  that  he  would 
be  called,  not  by  the  defendant,  but  by  the  plaintiff.  It  ap- 
peared that  the  plaintiff  had  made  no  effort,  and,  assumedly, 
had  no  desire,  to  procure  the  attendance  of  Mr.  Armstrong  at 
the  trial,  and  no  explanation  of  the  failure  to  call  him  as  a  wit- 
ness was  given.  By  requests  to  charge,  not  objectionable  in 
form,  the  defendant  sought  to  have  the  jury  instructed  that  the 
plaintiff's  failure  to  call  this  witness  "may  be  considered  as  evi- 
dence of  the  fact  that  his  testimony  would  have  been  adverse  to 
that  party."  The  court  refused  thus  to  charge,  but  did  charge 
that  there  was  no  evidence  showing  any  inability  of  the  plain- 
tiff to  procure  the  attendance  or  testimony  of  Mr.  Armstrong. 
The  last  proposition  eliminated  any  question  of  excuse  for  not 
producing  this  witness,  and,  as  a  matter  of  fact,  no  excuse  was 
suggested.     Within  the  authority  of  Carpenter  v.  Pennsylvania 
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Railroad  Co.,  13  App.  Div.  328;  77  St  Rep.  203;  43  Supp. 
203,  the  jury  should  have  been  instructed  as  requested.  The 
conclusion  reached  by  the  court  in  that  case  made  the  relative- 
availability  of  the  witness  to  either  party,  by  resort  to  a  sub- 
poena, no  test  upon  this  question  of  the  presumption  which 
might  be  indulged  in  for  the  failure  to  call  a  friendly  witness 
whose  testimony  would  necessarily  have  been  material.  In  the 
case  cited  the  right  to  have  the  jury  thus  instructed  was  made 
to  depend  upon  the  relationship  existing  between  the  adverse- 
party  and  the  absent  witness,  and  the  resulting  probability  that 
the  witness,  if  able  to  give  favorable  testimony,  would  have  been 
called.  Here  the  absent  witness  was  the  main  figure  in  the- 
transactions  which  resulted  in  the  suit,  and  it  was  for  the  bene- 
fit of  a  corporation  of  which  he  was  a  director  that  the  collec- 
tion of  the  note  in  this  action  was  to  be  made.  In  commercial 
dealings,  it  is  difficult  to  assume  the  existence  of  a  situation 
where  the  friendship  of  the  absent  witness  would  follow  as  an* 
inference  to  a  greater  extent  than  upon  the  facts  presented  here. 
See,  also,  Milliman  v.  Rochester  Railway  Co.,  3  Ann.  Cas.  29  *r 
3  App.  Div.  109 ;  73  St.  Rep.  327 ;  39  Supp.  274.  In  view  of 
the  fact  that  the  defendant's  testimony  of  the  making  of  the 
special  agreement  was  uncorroborated,  the  value  of  the  instruc- 
tion sought  is  obvious,  and  the  ruling  was  clearly  prejudicial. 
The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with* 
costs  to  the  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  event     All  concur. 
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GOLDSTEIN  ♦.  NEW  YORK  UNIVERSITY. 

[88  Misc.  08;  111  St.  Rep.  80;  77  Bupp.  80.] 

(Supreme  Court,  Special  Term,  Kings  County.    May,  1902.) 

University — Expulsion  of  Student— Right  to  Hearing. 

Where  a  day  attendant  on  law  lectures  at  a  university  has  paid  his- 
tuition,  he  may,  though  a  minor,  compel  the  university  to  perform  its 
contract,  where  he  is  excluded  from  the  lectures  for  having  lied  to  the 
dean  of  the  law  faculty,  when  he  was  not  notified  of  the  charge,  nor 
afforded  any  opportunity  to  he  heard  in  his  defense,  or  to  confront  the 
adverse  witnesses,  or  know  what  they  had  said  in  his  absence. 

Note. — Expulsion  of  Students  from  Schools  and  Colleges. 

a.  Power. — 127. 

b.  When  justified.— 128. 
c  Review. — 131. 


a.  Power. 


That  there  should  be  some  power  vested  in  the  faculties  of  schools  and 
colleges  to  repress  and  punish  unbecoming  conduct  will  be  conceded  by  all. 

People  v.  N.  Y.  Law  School,  68  Hun,  118;  52  St.  Rep.  14;  22  Supp.  663. 

A  student  by  entering  a  school  subjects  himself  to  its  reasonable  rule* 
of  discipline. 

Kabus  v.  Seftner,  34  Misc.  538;'T03  St.  Rep.  983;  69  Supp.  983. 

The  school  officers  have  the  power  to  expel  a  student  when,  in  their  judg- 
ment, it  is  necessary  for  the  good  order  and  proper  government  of  the 
school. 

Stephenson  v.  Hall,  14  Barb.  222. 

Kabus  v.  Seftner,  34  Misc.  538;  103  St.  Rep.  983;  69  Supp.  983. 

Starr  v.  Liftchild,  40  Barb.  541. 

This  power  to  discipline  students  extends  to  the  period  after  final  ex- 
amination, and,  if  a  student  after  passing  all  examinations  necessary  for 
a  degree  before  his  graduation  excites  disturbance  and  threatens  injury 
to  the  school  or  college,  the  faculty  may  expel  him  or  refuse  him  his  degree. 

People  v.  N.  Y.  Law  School,  68  Hun,  118;  52  St.  Rep.  14;  22  Supp.  663. 


128  VOLUME  XI. 


Special  Term.  [May, 


Action  by  Louis  Goldstein  against  the  New  York  University 
to  restrain  defendant  from  excluding  plaintiff  from  attendance 
on  its  law  lectures.     Motion  to  continue  injunction  granted. 

Eugene  V.  Brewster,  for  plaintiff. 

Thaddeus  D.  Kennesorij  for  defendant. 

Marean,  J.  It  appears  that  on  August  2,  1901,  the  plain- 
tiff, a  young  man  18  years  of  age,  accepted  an  offer,  made  by 

Expulsion  op  Students  from  Schools  and  Colleges,— continued. 

The  power  to  expel  a  student  as  a  punishment  for  such  conduct  is  prob- 
ably  derived  from  the  following  statutory  provisions. 

Section  131.  It  shall  be  the  duty  of  the  trustee  or  trustees  of  every 
(common)  school  district,  and  they  shall  have  power: 

11.  To  establish  rules  for  the  government  and  discipline  of  the  schools 
in  their  respective  districts. 

Consolidated  School  Law. 

Section  191.  The  board  of  education  of  every  union  free  school  district 
shall  severally  have  power,  and  it  shall  be  their  duty : 

2.  To  establish  such  rules  and  regulations  concerning  the  order  and  dis- 
cipline of  the  school  or  schools  in  the  several  departments  thereof,  as  they 
may  deem  necessary  to  secure  the  best  educational  results. 

Id. 

Section  34.  The  trustees  of  every  corporation  created  for  educational 
purposes  and  subject  to  visitation  by  the  regents,  unless  otherwise  pro- 
vided by  law  or  by  is  charter,  may: 

10.  Make  all  by-laws,  ordinances  and  rules  necessary  and  proper  for  the 
purposes  of  the  institution  and  not  inconsistent  with  law  or  any  ordinance 
or  rule  of  the  University  (of  the  state  of  New  York). 

University  Law. 

b.  When  justified. 

When  a  student  is  guilty  of  such  misconduct  as  to  interfere  with  the 
discipline  and  government  of  the  school,  he  may  be  expelled. 

Stephenson  v.  Hall,  14  Barb.  222. 

A  pupil  is  properly  expelled  where  she  interferes  with  the  teacher  when 
punishing  another  child,  makes  faces  at  the  teacher  and  scratches  loudly  on 
her  slate  while  the  teacher  is  hearing  a  recitation. 

Id. 
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the  defendant  in  a  circular,  to  furnish  tuition  in  its  law  school 
for  one  year  for  the  sum  of  $100,  and  paid  the  defendant  on 
that  day  on  account  the  sum  of  $5,  which  was  accepted;  that 
credit  was  given  for  the  balance,  which  has  since  been  paid, 
from  time  to  time,  in  full,  the  plaintiff  being  at  no  time  in  de- 
fault. There  is  nothing  in  the  charter  of  the  defendant  which 
-differentiates  the  contract  thus  entered  into  between  the  par- 
ties from  any  other  contract  for  tuition  between  pedagogue  and 
pupil.  Of  course,  the  contract  involves  an  implied  undertak- 
ing on  the  plaintiff's  part  that  he  will  observe  the  rules  and 

Expulsion  of  Students  from  Schools  and  Colleges,— continued. 

Where  a  committee,  appointed  upon  the  suggestion  of  the  Dean  of  a  law 
school  by  the  members  of  the  graduating  class  to  make  arrangements  for 
the  commencement,  decided  to  invite  a  clergyman  of  one  denomination  to 
offer  the  opening  prayer  and  a  clergyman  of  another  sect  to  pronounce  the 
benediction,  and  the  Dean  upon  hearing  of  such  action,  stated  to  the  com- 
mittee that  it  would  make  an  unfortunate  precedent  where  so  many  re- 
ligious faiths  were  represented;  would  tend  to  breed  discussion  in  the  fu- 
ture, and  that  he  would  advise,  in  view  of  the  situation,  that  they  have 
no  religious  exercises,  which  suggestion  was  adopted  by  a  vote  of  the  com- 
mittee, and  subsequently  on  receiving  a  telegram  that  the  degrees  would 
be  conferred  by  one  of  the  Regents,  a  bishop,  the  faculty  determined  be- 
cause a  church  dignitary  was  to  confer  the  degrees  that  he  should  be 
asked  to  conduct  appropriate  religious  exercises,  and  upon  the  communica- 
tion of  this  determination  to  the  class  committee,  the  relator  and  several 
others  remonstrated  against  the  action  of  the  faculty  and  the  relator 
charged  the  Dean  with  underhand  conduct  and  the  Btudents  then  present 
threatened  not  to  attend  the  commencement  exercises  unless  the  action  of 
the  faculty  was  reversed,  such  conduct  is  contumacious  and  calculated  to 
breed  discord  and  trouble  in  the  school  and  justifies  the  Dean  in  expelling 
the  relator  or  in  refusing  to  recommend  him  for  a  degree. 

People  v.  N.  Y.  Law  School,  68  Hun,  118;  52  St  Rep.  14;  22  Supp.  663. 

The  trustees  or  other  officers  having  the  management  of  the  pubile  schools 
of  this  state  are  justified  in  excluding  from  such  schools  students  refusing 
to  be  vaccinated  by  section  210  of  the  Public  Health  Law. 

That  provision  is  constitutional. 

Matter  of  Walters,  84  Hun,  457;  65  St.  Rep.  479;  32  Supp.  322. 

No  person  shall  be  excluded  from  any  public  school  in  the  state  of  New 
York  on  account  of  race  or  color. 

Section  287  of  the  Consolidated  School  Law. 
XI.  N.  Y.  A.  C.  9 
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regulations  in  force  at  the  time  the  contract  was  made,  and  any 
other  reasonable  rules  and  regulations  which  might  be  subse- 
quently adopted  and  promulgated;  and  also  that  he  will  be 
guilty  of  no  conduct  unbecoming  a  gentleman  while  in  actual 
attendance.  Nothing  to  the  contrary  appears,  and  I  take  it  as 
a  fact  in  the  case  that  the  plaintiff  was  not  a  resident  of  the 
university,  but  a  mere  day  attendant  upon  law  lectures,  which 
constituted  the  tuition  to  be  given.  On  April  2,  1902,  the 
plaintiff  was  expelled ;  that  is,  he  was  notified  that  by  order  of 
the  faculty  of  the  law  school  he  would  not  be  permitted  any 

Expulsion  op  Students  prom  Schools  and  Colleges,— -continued. 

But  by  the  following  Bection  of  the  same  law  it  is  provided  that  sep- 
arate schools  for  the  instruction  of  colored  children  may  be  established. 

And  the  former  statutes  providing  that,  when  such  schools  are  estab- 
lished, colored  children  may  be  excluded  from  the  schools  provided  for 
white  children  have  been  held  constitutional. 

People  v.  Gallagher,  93  N.  Y.  438. 

People  v.  Queens,  School  Board  of  Borough  of,  161  N.  Y.  598;  56  N.  E. 
81. 

In  a  city  where  separate  schools  are  maintained,  children  of  African  de- 
scent may  be  excluded  from  schools  reserved  for  the  instruction  of  white 
children,  if  the  Bchools  reserved  for  the  use  of  colored  children  afford  fa- 
cilities for  instruction  equal  to  those  furnished  in  the  schools  reserved  for 
the  white  children. 

Id. 

Where  a  student  has  been  guilty  of  various  breaches  of  duty  of  such  a 
nature  that  it  is  injurious  to  the  university  to  allow  him  to  remain  longer 
as  a  student  and  an  opportunity  has  been  afforded  him  to  make  a  full  ex- 
planation before  the  faculty  and  they  have  made  a  careful  examination  of 
his  conduct,  they  are  justified  in  expelling  him  from  the  institution. 

Koblitz  v.  Western  Reserve  University,  21  Ohio  Circuit  Gt.  R.  144. 

Where  a  pupil  has  been  instructed  to  prepare  a  paper  on  a  subject  se- 
lected by  public  school  authorities  for  composition,  and  reads  a  paper  pre- 
pared by  his  father,  containing  expressions  disrespectful  to  the  teacher, 
such  pupil,  on  refusal  to  prepare  a  paper  on  the  same  subject  at  a  later 
date,  may  be  expelled. 

Samuel  Benedict,  Memorial  School  v.  Bradford,  36  S.  E.  920. 

Where  a  school  boy  purposely  ran  against  a  smaller  boy  and  injured  him 
on  the  playground  at  school,  and  on  learning  the  facts,  and  it  being  neces- 
sary for  the  injured  boy  to  go  home,  an  order  by  the  teacher  that  the  of* 
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longer  to  attend  the  lectures,  and  he  was  actually  excluded  there- 
from. The  governing  council  of  the  university  had  vested  any 
powers  possessed  by  it  in  respect  to  expulsion  in  the  faculty  of 
the  law  school ;  but  it  could,  of  course,  create  no  powers  in  the 
faculty  of  the  law  school  beyond  those  which  had  been  con- 
ferred upon  the  university  by  its  charter.  Those  powers  cer- 
tainly did  not  include  the  right  to  escape  from  the  obligations 
of  a  contract  If  such  a  right  had  been  granted  by  the  charter, 
the  grant  would  have  been  void,  because  forbidden  by  the  con- 
stitution.    Upon  the  facts  above  recited,  the  plaintiff  bases  an 

Expulsion  op  Students  prom  Schools  and  Colleges, —continued. 

fender  accompany  the  injured  boy  home  is  not  unreasonable  and  his  refusal 
to  obey  justifies  the  school  board  in  expelling  him. 

State  v.  Randall,  70  Mo.  App.  226. 

The  board  of  education  of  a  normal  school,  which  is  part  of  the  state 
public  school  system,  cannot  expel  a  student  on  the  ground  that  she  gives 
no  promise  of  becoming  fit  to  teach. 

Brown  v.  Board  of  Education  of  City  of  Cleveland,  8  Ohio  Com.  PI.  378. 

c.    Review. 

The  action  of  public  school  authorities  in  expelling  a  pupil  for  violating 
a  rule  of  the  school  will  not  be  reviewed  by  the  courts  unless  the  action 
was  arbitrary  or  malicious. 

Board  of  Education  of  City  of  Covington  v.  Booth,  62  S.  W.  872. 

The  faculties  of  educational  institutions  having  power  to  confer  degrees, 
and  the  teachers  of  schools  having  the  right  to  recommend  to  the  Regents 
of  the  University  of  the  state  of  New  York  students  deemed  to  be  worthy 
of  degrees  are  necessarily  vested  with  a  broad  discretion  as  to  the  persons 
who  shall  receive  those  honors,  or  be  recommended  for  such  distinction, 
and  when  the  conduct  of  a  student  has  been  such,  intermediate  his  final  ex- 
amination and  the  time  of  conferring  degrees,  that  there  is  a  fair  occasion 
for  the  exercise  of  discretion  on  the  part  of  the  faculty,  the  exercise  of  such 
discretion  should  not  be  reversed  by  the  courts,  and  the  case  must  be  an 
extraordinary  one  to  justify  judicial  interference. 

People  v.  N.  Y.  Law  School,  68  Hun,  118;  52  St.  Rep.  14;  22  Supp.  663. 

In  the  case  last  cited  the  court  said,  "To  hold  that  dissatisfied  students 
in  the  college  and  schools  of  this  state  can  review  the  discretion  of  facul- 
ties in  cases  when  the  facts  justify  the  exercise  of  discretion,  would  be 
most  unwise.  We  see  no  reason  why  the  right  to  discipline  a  student  is 
not  as  great  betwen  the  final  examination  and  the  graduation  as  before, 


132  VOLUME  XL 


Special  Term.  [May, 


action  against  the  university  for  specific  performance  of  its  con- 
tract. I  think  he  is  clearly  entitled,  upon  these  facts,  to  such 
relief.  It  can  hardly  be  questioned  that  there  is  no  adequate 
remedy  at  law.  The  reasons  are  too  obvious  to  require  state- 
ment A  supervision  of  performance  by  the  court  is  entirely 
practicable,  such  performance  consisting  of  merely  permitting 
the  plaintiff  to  enter  and  listen.     It  is  not  sought  to  compel  the 

Expulsion  of  Students  from  Schools  and  Colleges, — continued. 

and  if  we  can  control  the  action  of  the  faculty  in  this  case,  why  may  we 
not  be  called  upon  to  supervise  it  in  the  case  of  expulsion  or  suspension  of 
students  during  their  college  course?  Any  other  rule  would  be  subversive 
of  all  discipline  in  the  schools  and  of  the  educational  interests  of  the 
state." 

A  mandamus  will  not  lie  to  compel  a  medical  college  to  issue  a  diploma 
to  a  student,  as,  in  passing  on  the  qualifications  of  the  student  as  to  grant- 
ing a  diploma,  the  faculty  of  the  college  act  as  a  quasi  judicial  body,  exer- 
cising an  ample  discretion  which  cannot  be  reversed  by  mandamus. 

People  v.  N.  Y.  Homeopathic  Medical  College  &  Hospital,  47  St  Rep. 
395;  20  Supp.  379. 

But,  in  a  case  where  a  medical  college  refused  to  allow  a  student,  who 
had  completed  the  prescribed  course  of  study  and  had  fulfilled  all  the  con- 
ditions entitling  him  to  take  the  final  examination,  to  present  himself  for 
such  examination  or  to  grant  him  the  degree  of  doctor  of  medicine  and  as- 
signed no  reason  for  such  refusal,  the  court  said,  "It  may  be  true  that  this 
court  will  not  review  the  discretion  of  the  corporation  in  the  refusal,  for 
,  any  reason  or  cause,  to  permit  a  student  to  be  examined  and  receive  a  de- 
gree; but  where  there  is  an  absolute  and  arbitrary  refusal,  there  is  no  ex- 
ercise of  discretion."  Such  a  refusal  is  unjustifiable  and  the  proper  rem- 
edy  of  the  student  aggrieved  is  by  mandamus. 

People  v.  Bellevue  Hospital,  60  Hun,  107;  38  St.  Rep.  418;  14  Supp.  490. 

Affirmed  on  opinion  below  in  128  N.  Y.  621;  28  N.  E.  353. 

Where  a  student  was  expelled  by  the  principal  of  a  school  for  alleged  in- 
subordination in  refusing  to  sing  the  chorus  of  a  school  song  called  the 
"Battle  Hymn  of  the  Republic,"  a  mandamus  was  refused  on  the  ground 
that  the  board  of  trustees  is  vested  with  the  power  to  conduct  and  manage 
the  schools  in  their  respective  wards,  that  in  this  conduct  and  management 
the  discipline  of  the  schools  is  exclusively  under  their  control;  that  to 
their  direction  consequently  and  necessarily  is  confided  the  power  to  decide 
questions  relating  to  the  violation  of  discipline,  and  that  their  judgment  is 
conclusive. 

People  v.  School  Officers,  18  Abb.  Pr.  165,  note. 
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defendant  to  teach.  The  plaintiff,  having  performed  the  con- 
tract on  his  part  in  full,  may,  though  an  infant,  enforce  it  spe- 
cifically. Mutuality  of  remedy  is  not  necessary  in  such  case. 
The  defendant  does  not  deny  the  fact  from  which  the  contract 
ual  relation  is  a  conclusion.  It  only  controverts  the  conclusion. 
It  does  not  even  offer  an  affidavit  that  the  plaintiff  did,  as  a 
matter  of  fact,  make  any  breach  of  rules  and  regulations,  or  do 
any  act  unbecoming  a  gentleman.  It  is  the  theory  of  the  de- 
fendant that  the  faculty  of  the  law  school  had  the  power,  ju- 
dicial in  character,  to  inquire  and  conclusively  determine,  for 
the  purposes  of  a  rescission  of  the  contract  by  it,  that  the  de- 
fendant was  guilty  of  such  breach  or  of  such  act,  and  that  they 
did  so  determine.  I  do  not  agree  with  the  defendant.  Where 
did  it  get  such  power  ?  That  power  is  in  the  courts  only.  It 
appears  that  a  letter,  signed  with  the  plaintiff's  name,  was 
handed  by  the  plaintiff,  in  the  school  building,  to  another  male 
student,  to  be  delivered  to  a  young  lady  to  whom  it  was  ad- 
dressed, a  fellow  student,  and  it  was  so  delivered.  The  letter 
was  entirely  respectful.  The  most  that  can  be  said  of  it  is  that 
it  was  unconventional,  the  young  lady  being  a  stranger  to  the 
plaintiff.     The  letter  was  as  follows: 

"March  18,  1002. 

*'I  beg  to  take  the  liberty  and  have  the  pleasure  of  writing  this  little 
note  to  you.  Desiring  to  have  the  honor  of  your  acquaintance,  1  have  tried 
to  accomplish  same  through  several  of  my  friends,  who  said  they  did  not  know 
you  personally.  Therefore,  thinking  it  would  be  uncourteous  to  present 
myself  without  your  assent,  I  ask  if  I  may  do  so  in  the  classroom,  or  other- 
wise submit  to  any  suggestion  you  may  make.  Hoping  I  am  forgiven  for 
the  intrusion  I  make,  I  remain, 

"Yours  truly,  Louis  Goldstein.    Seat  35. 

"Miss  Lillian  S.  Newmark" 

The  receipt  of  this  letter  was  reported  to  the  dean  of  the  law 
school,  who  interrogated  the  plaintiff  on  the  subject,  when  the 
plaintiff  stated  that  he  had  neither  written  nor  signed  the  letter ; 
that  his  name  had  been  signed  by  someone  else,  without  his 
knowledge;  that  the  letter  had  been  given  to  him  by  another 
student  with  a  request  that  he  deliver  or  forward  it  through 
some  other  person  to  the  young  lady,  which  he  had  done,  being 
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entirely  ignorant  of  its  contents ;  in  short,  that  a  practical  joke 
had  been  played  upon  him.  The  faculty  thereupon  convened, 
and  made  an  investigation,  and,  without  notifying  the  plaintiff 
that  he  was  charged  with  having  lied,  or  affording  him  an  op- 
portunity to  be  heard  in  his  defense  upon  such  charge,  or  to 
confront  the  witnesses  against  him,  or  to  know  what  they  had 
said  in  his  absence,  found  him  guilty  of  having  lied  in  making 
the  statement  above  mentioned,  and  for  that  reason,  and  no 
other,  expelled  him.  It  was  not  thought  that  the  writing  and 
sending  of  the  letter,  if  done  by  the  plaintiff,  was  any  ground 
for  expulsion,  and  it  is  not  so  claimed  by  the  defendant  That 
question  is  not  in  the  case.  The  defendant's  proposition  is  that 
lying  to  the  dean  upon  his  interrogation  was  ground  for  expul- 
sion, and  that  the  faculty  had  the  power,  for  the  purpose  of 
ending  the  plaintiff's  rights,  to  determine  conclusively  that  he 
had  been  guilty  of  such  lying.  I  said  upon  the  argument  that 
I  was  not  prepared  to  hold  that  such  lying  was  not  ground  for 
expulsion,  and  I  have  seen  no  reason  to  change  my  impression. 
The  letter  had  been  delivered  upon  the  school  premises,  and, 
however,  innocent,  it  was  a  proper  subject  to  be  taken  notice  of 
by  the  dean  if  he  saw  fit,  and  a  falsehood  told  in  answer  to  his 
reasonable  interrogation  was,  I  think,  a  breach  of  the  implied 
undertaking  of  the  plaintiff  for  good  conduct,  which  formed 
part  of  the  contract  between  the  parties.  But  no  evidence  is 
offered  of  the  plaintiff's  actual  guilt.  The  defendant  relies  en- 
tirely upon  its  proof  that  the  faculty  has  tried  and  determined 
his  guilt.  That  is  not  enough.  The  plaintiff's  right  to  relief 
stands  unimpeached,  and  the  injunction  must  be  continued. 
Motion  granted. 
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COHEN  v.  WALKER 

[38  Misc.  114;  HI  St.  Rep.  105;  77  Supp.  105.] 
(Supreme  Court,  Appellate  Term.    May,  1902.) 

1.  Servant— Wrongful  Discharge— Damages. 

Where  a  servant  is  hired  by  the  year,  and  wrongfully  discharged  at  the 
end  of  six  months,  the  measure  of  damages  is  prima  facie  the  balance 
of  the  year's  salary. 

2.  Attachment — Nonresident  Defendant. 

Where  a  servant  is  wrongfully  discharged,  he  is  entitled  to  an  attach- 
ment against  the  property  of  his  nonresident  employer. 

Note.— Damages  fob  Wrongful  Discharge  from  Service. 

a.  In  general. — 135. 

b.  Before  term  of  service  expires. — 138. 

c.  After  term  of  service  expires. — 138. 

d.  Where  wages  contingent  on  profits. — 139. 

e.  Special  contracts. — 140. 
t.  Commission. — 141. 


a.  In  general. 

The  damages  for  breach  of  contract  of  employment  by  wrongful  discharge 
are  prima  facie  the  amount  of  wages  for  the  unexpired  term. 

Howard  v.  Daly,  61  N.  Y.  362. 

Costigan  v.  Mohawk  &  H.  R.  Co.,  2  Denio,  609. 

Where  a  contract  for  future  employment  and  service  has  been  entered 
into  and  upon  the  arrival  of  the  time  specified  for  the  commencement  of 
the  service,  the  employee  being  ready  and  willing  to  perform,  the  employer 
absolutely  repudiates  the  contract;  this  is  equivalent  to  a  refusal  to  allow 
the  employee  to  enter  upon  the  service  and  is  a  breach  of  the  contract,  and 
the 'damages  in  such  action  are  prima  facie  the  amount  of  the  wages  for  the 
full  term. 

Howard  v.  Daly,  61  N.  Y.  362. 

A  person  under  contract  for  a  definite  term  who  has  been  wrongfully 
discharged,  and  who  after  endeavoring  unsuccessfully  to  procure  other 
employment  embarks  in  business  on  his  own  account,  is  entitled  to  have 
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Appeal  from  city  court  of  JSe\v  York,  general  term. 

Action  by  Isaac  Cohen  against  Tullis  C.  Walker.  From  an 
order  affirming  an  order  denying  a  motion  to  vacate  an  attach- 
ment, defendant  appeals.     Affirmed. 

Argued  before  Fkeedman,  P.  J.,  and  Tkuax  and  Gildeb- 
sleeve,  J  J. 


Louis  D.  Doyle,  for  appellant 
Max  D.  Steuer,  for  respondent. 
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his  damages  measured  by  the  amount  of  the  agreed  wages  he  was  prevented 
from  earning,  less  his  actual  profits  in  business. 

Toplitz  v.  Ullman,  2  Misc.  130;  49  St.  Rep.  226;  20  Supp,  863. 

Richardson  v.  Hartmann,  68  Hun,  9;  52  St.  Rep.  42;  22  Supp.  645. 

In  Huntington  v.  Ogdensburg  &  L.  C.  R.  Co.,  33  How.  Pr.  416,  it  was 
held  that  where  the  wrongfully  discharged  employee  obtained  other  em- 
ployment evidence  of  the  value  of  his  services  was  competent  for  the  pur- 
pose of  reducing  the  amount  of  the  damages  even  though  the  employee's 
wages  depended,  in  part,  on  profits. 

Upon  a  wrongful  discharge  from  employment  the  employee  is  only  bound! 
to  use  reasonable  diligence  to  procure  other  employment  of  the  same  kind 
in  order  to  relieve  the  employer  as  much  as  possible  from  loss  consequent 
upon  the  breach.  Evidence  that  the  employer  offered  him  employment  o£ 
a  different  kind  is  inadmissible. 

Fuchs  v.  Koerner,  107  N.  Y.  529;  14  N.  E.  445;  12  St.  Rep.  318. 

Howson  v.  Mestayer,  14  Daly,  83;  3  St.  Rep/571;  25  Week.  Dig.  152. 

Gillis  v.  Space,  63  Barb.  177. 

Dearing  v.  Pearson,  8  Misc.  269;  59  St.  Rep.  201;  28  Supp.  715. 

Absence  of  the  plaintiff  from  the  place  of  original  employment,  without 
proof  tending  to  show  that  defendant  was  thereby  deprived  of  the  oppor- 
tunity of  reducing  the  damages,  cannot  affect  the  plaintiff's  right  to  re- 
cover for  the  time  of  such  absence. 

Dearing  v.  Pearson,  8  Misc.  269;  59  St  Rep.  201;  28  Supp.  715. 

The  employer  may  reduce  the  amount  of  damage  to  the  servant  by  an 
offer  of  re-employment;  but  the  servant  is  not  bound  to  accept  such  offer 
from  a  person  to  whom  there  is  a  reasonable  ground  of  objection. 

Levin  v.  The  Standard  Fashion  Co.,  16  Daly,  404;  34  St.  Rep.  299;  11 
Supp.  706. 
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Fbeedman,  P.  J.  The  action  is  upon  an  assigned  claim  of 
damages  for  breach  by  the  defendant  of  a  written  contract  of 
employment  of  one  Gibson  as  a  traveling  salesman.  Gibson 
was  employed  for  one  year  at  a  salary  of  $1,800,  and  discharged, 
as  alleged,  without  cause,  at  the  end  of  six  months.  The  action 
for  the  recovery  of  the  remaining  $900  as  damages  was  com- 
menced one  month  after  his  discharge,  and  upon  the  summons 
and  complaint  and  certain  affidavits  showing,  among  other 
things,  the  facts  already  referred  to,  and  the  fact  that  the  de- 
fendant is  not  a  resident  of  this  state,  but  a  resident  of  New 

Damages  for  Wrongful  Discharge  from  Service,— continued. 

It  was  held  in  Parry  v.  American  Opera  Co.,  19  Abb.  N.  C.  269;  9  St. 
Rep.  521,  that  there  could  be  but  one  recovery  for  a  wrongful  discharge 
even  though  the  services  were  to  be  paid  in  weekly  installments. 

The  defendant  may  show  in  mitigation  of  damages  an  offer  of  re-employ- 
ment in  the  same  kind  of  business  or  to  provide  employment  and  refusal 
to  take  such  service  without  good  reason. 

Bigelow  v.  American  Forcite  Powder  Co.  39  Hun,  599. 

In  this  case  Justice  Daniels  wrote  a  dissenting  opinion  in  which  he  says: 
"It  was  for  the  refusal  of  the  defendant  to  perform  the  contract,  and  by 
that  refusal  the  right  of  the  plaintff  to  damages  became  complete.  He 
was  not  after  that  time  obligated  to  re-enter  into  the  service  of  the  defend- 
ant, or  to  hold  himself  subject  to  its  orders  or  directions." 

It  is  not  necessary  for  the  plaintiff  to  show  affirmatively  that  employ- 
ment was  sought  by  him  and  could  not  be  obtained;  but  the  burden  of 
proof  is  upon  defendant  to  show  in  mitigation  of  damages  that  plaintiff 
found  employment  elsewhere  or  that  similar  employment  was  offered  and 
declined,  or  that  it  might  have  been  found  with  reasonable  diligence. 

Howard  v.  Daly,  61  N.  Y.  362. 

Polk  v.  Daly,  4  Daly,  411. 

Costigan  v.  Mohawk  &  H.  R.  Co.,  2  Denio,  609. 

In  an  action  by  an  employee  against  his  employer  to  recover  damages  for 
his  wrongful  discharge,  in  which  the  employer  introduces  evidence  tending 
to  show  that  the  employee  declined  another  kind  of  employment  and  made 
no  effort  to  secure  employment  in  the  same  line  of  work,  and  the  employee 
gives  no  evidence  limiting  the  effect  upon  the  amount  of  damages  of  his 
failure  to  perform  his  duty  in  this  respect,  it  was  held  that  the  employee 
was  entitled  to  only  nominal  damages. 

Ruland  v.  Waukesha  Water  Co.,  52  App.  Div.  280;  99  St.  Rep.  87;  65 
fiupp.  87. 
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Orleans,  La.,  the  plaintiff  procured  a  warrant  of  attachment 
against  defendant's  property.  The  defendant  appeared  spe- 
cially for  the  purposes  of  the  motion  only,  and  moved  for  the 
vacation  of  the  warrant  of  attachment.  The  motion  was  made 
on  the  papers  on  which  the  warrant  had  been  granted.  It  was 
denied,  and  the  order  denying  the  same  was  affirmed  by  the 
general  term  of  the  city  court,  whereupon  the  defendant  ap- 
pealed to  this  court 

The  principal  contention  of  the  defendant  is  that  the  papers 
on  which  the  attachment  was  granted  were  insufficient  for  the 

Damages  fob  Wrongful  Discharge  prom  Service,— continued. 

In  an  action  for  wages  by  an  employee  who  has  been  wrongfully  dis- 
charged he  can  recover  wages  actually  due  up  to  the  time  of  discharge,  but 
not  thereafter.  If  he  desires  compensation  for  loss  of  work  by  reason  of 
his  wrongful  discharge,  he  must  bring  an  action  for  damages  for  breach  of 
the  contract. 

Elliott  t.  Miller,  43  St.  Rep.  536;  17  Supp.  526. 

b.  Before  term  of  service  empires. 

In  an  action  for  the  wrongful  discharge  of  a  servant  when  the  trial  takes 
place  before  the  expiration  of  the  stipulated  term  of  employment,  the  plain- 
tiff can  recover  damages  only  to  the  time  of  the  trial. 

Bassett  v.  French,  1  Ann.  Cas.  270;  10  Misc.  672;  64  St.  Rep.  292;  31 
Supp.  667. 

c.  After  term  of  service  expires. 

Where  upon  breach  of  a  contract  of  employment  by  a  wrongful  discharge 
of  the  employee  an  action  is  brought  before  the  expiration  of  the  term  of 
service  and  the  trial  takes  place  after  the  term  of  service  has  expired,  he 
is  entitled  to  recover  as  damages  the  difference  between  the  compensation  as 
fixed  by  the  contract  and  what  he  is  able  to  earn  after  his  discharge. 

Everson  v.  Powers,  89  N.  Y.  527. 

Parry  v.  American  Opera  Co.,  19  Abb.  N.  C.  269;  9  St.  Rep.  521. 

O'Neill  v.  Traynor,  24  Misc.  686;  87  St.  Rep.  918;  53  Supp.  918. 

It  was  held  in  Toles  v.  Hazen,  57  How.  Pr.  516,  that  damages  were  lim- 
ited to  the  time  of  the  commencement  of  the  action  if  it  be  commenced  be* 
fore  the  expiration  of  the  term  of  service,  citing, 

Moody  v.  Leverich,  4  Daly,  401;  14  Abb.  Pr.  N.  S.  145. 

Polk  v.  Daly,  4  Daly,  411. 

Dillon  v.  Anderson,  43  N.  Y.  231. 


NEW  YORK  ANNOTATED  CASES.  139 

1902]  Cohen  v.  Walker. 

reasons  that  the  plaintiff-sued  for  the  whole  balance  of  the  year's 
salary,  though  five  months  of  the  year  for  which  Gibson  was 
hired  were  still  unexpired  when  the  plaintiff  brought  suit;  that 
it  was  the  duty  of  Gibson  to  make  all  reasonable  efforts,  by  seek- 
ing and  accepting  employment  elsewhere,  to  reduce  his  loss  by 
the  discharge;  that,  if  he  obtained  employment,  the  plaintiff, 
as  his  assignee,  would  be  entitled  to  only  a  partial  recovery,  and 
to  nominal  damages  only,  if  Gibson's  earnings  equaled  the 
agreed  salary ;  and  that,  in  view  of  these  contingencies  and  pos- 
sibilities, the  damages  claimed  were  of  a  speculative  character. 

Damages  fob  Wrongful  Discharge  from  Service,— continued. 

<L  Where  wages  are  contingent  on  profits. 

Where  the  contract  was  that  the  plaintiff  would  be  paid  $1000  for  super- 
intending a  tannery,  and  have  one  third  of  the  profits  for  twelve  years,  and 
the  defendant  broke  the  contract  by  wrongfully  discharging  the  plaintiff, 
it  was  held  that  the  plaintiff  was  entitled  to  recover  as  damages  prospective 
profits  based  upon  testimony  of  experts  as  to  the  value  of  the  contract. 

Reed  v.  McConnell,  17  Week.  Dig.  575. 

This  case  on  appeal,  101  N.  Y.  270;  4  N.  E.  718,  was  reversed  upon  the 
ground  that  the. opinion  of  experts  as  to  prospective  profits  was  improperly 
received;  it  being  there  held  that  the  facts  only  and  not  opinions  should 
have  been  given  in  evidence. 

Estimates  of  probable  sales  furnish  no  proper  criterion  for  fixing  dam- 
ages; actual  damages,  and  actual  loss  of  profits  only  can  be  recovered. 

Washburn  v.  Hubbard-,  6  Lans.  11. 

Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  101  N.  Y.  205;  4  N.  E.  264. 

In  an  action  for  breach  of  contract  to  continue  the  plaintiff  as  the  de- 
fendant's agent  for  the  sale  of  car  springs,  and  allow  him  commission  on 
sales,  it  was  held  that  evidence  of  the  amount  of  profits  which  might  have 
been  made  during  the  term  of  the  contract,  based  upon  a  calculation  of 
the  probable  amount  of  sales  during  such  term,  was  inadmissible  to  estab- 
lish the  plaintiff's  damages. 

Washburn  v.  Hubbard,  0  Lans.  11. 

In  Gifford  v.  Waters,  67  N.  Y.  80,  by  the  contract  between  the  parties 
the  defendant  agreed  to  pay  the  plaintiff  a  certain  percentage  of  the  net 
profits  of  the  business.  The  contract  also  provided  that  the  plaintiff  should 
be  entitled  to  receive  on  account  of  the  said  salary  not  to  exceed  the  sum 
of  thirty-five  dollars  per  week.  Defendant  without  good  cause  discharged 
plaintiff. 
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It  is  well  settled,  as  held  in  Bassett  v.  French,  1  Ann.  Cas.  270  \ 
10  Misc.  672 ;  64  St.  Rep.  292 ;  31  Supp.  667,  that  in  an  ac- 
tion for  the  wrongful  discharge  of  a  servant,  when  the  trial 
takes  place  before  the  expiration  of  the  stipulated  term  of  em- 
ployment, the  plaintiff  can  recover  damages  only  to  the  time  of 

Damages  for  Wrongful  Discharge  from  Service,— continued. 

In  an  action  to  recover  damages  for  breach  of  the  contract  no  evidence 
was  given  showing  profits.  The  referee  allowed  plaintiff  thirty-five  dollars 
per  week  for  the  unexpired  time.  It  was  held  no  error,  that  by  defendants 
action  plaintiff  was  prevented  from  assisting  in  making  profits,  or  from 
proving  what  they  would  have  been  and  in  the  absence  of  evidence  that 
profits  could  not  have  been  earned  had  he  been  allowed  to  continue  in  de- 
fendant's employment,  defendants  were  not  in  a  position  to  claim  that  no- 
profits  would  have  accrued;  that  it  must  be  assumed  from  the  evidence 
that  the  plaintiff  was  injured  by  the  breach  of  the  contract  and  as  the  con- 
ract  fixed  a  minimum  estimate  of  the  value  of  plaintiff's  services,  this  fur- 
nished a  criterion  from  which  the  damages  could  be  fairly  estimated. 

Where  the  contract  for  services  provides  that  the  employee,  in  addition: 
to  a  fixed  salary,  shall  receive  as  compensation  a  percentage  of  the  net 
yearly  profits  of  the  employer's  business,  and  the  business  is  discontinued 
before  the  end  of  the  agreed  term  of  his  employment,  the  employee  is  enti- 
tled to  recover  the  profits  which  he  makes  it  to  appear  would  have  resulted, 
from  a  continuance  of  the  business. 

Lavens  v.  Lieb,  12  App.  Div.  487;  76  St.  Rep.  901;  42  Supp.  901. 

If  it  appears  that  while  a  business  was  continued  profits  were  made  and 
the  amount  of  those  profits  is  shown,  and  the  proof  justifies  the  court  in* 
concluding  that  a  further  prosecution  of  the  business  would  result  sub- 
stantially in  the  same  way,  and  that  the  nature  of  the  business  was  such 
that  the  same  amount  would  be  done  at  substantially  the  same  rates,  such 
proof  of  the  profits  actually  received  is  competent  evidence  from  which 
further  subsequent  profits  may  be  calculated. 

Lavens  v.  Lieb,  12  App.  Div.  487;  76  St.  Rep.  901;  42  Supp.  901. 

e.  Special  contracts. 

Where  the  agreement  of  the  parties  was  that  plaintiff  should  receive 
twenty-five  dollars  a  week,  his  "traveling  expenses  to  be  borne"  by  the  de- 
fendant, it  was  held  in  an  action  for  wrongful  discharge  that  a  recovery 
for  "board,  car  fare  and  lunches"  incurred  after  he  had  left  defendant's, 
service  was  improper. 

Brown  v.  Baldwin  &  Gleason  Co.,  37  St.  Rep.  363;  13  Supp.  893. 
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the  trial  But  it  has  also  been  held  that  when,  in  a  case  brought 
before  the  expiration  of  the  term  of  service,  the  trial  takes  place 
after  the  expiration  thereof,  the  plaintiff  is  entitled  to  recover 
the  same  damages  which  he  would  have  been  entitled  to  had 
the  action  been  commenced  after  the  expiration  of  the  term. 
Everson  v.  Powers,  89  N.  Y.  527;  42  Am.  Kep.  319.     More- 

Damages  por  Wrongful  Discharge  from  Service,— continued. 

Where  the  employer's  promise  in  writing  to  pay  an  employee  a  "salary 
of  $900  per  annum  and  an  allowance  for  his  expenses  not  to  exceed  the 
average  of  $5  per  day/'  he  cannot  recover  his  daily  board  or  living  ex- 
penses as  damages. 

Dowd  v.  Krall,  32  Misc.  252;  99  St.  Rep.  797;  65  Supp.  797. 

A  sum  stipulated  in  a  contract  as  the  price  of  the  privilege  of  cancelling 
it  is  not  the  measure  of  damages  upon  a  breach  of  the  contract  by  wrong- 
ful discharge. 

Watson  ▼.  Russell,  7  Misc.  636;  58  St.  Rep.  373;  28  Supp.  26. 

Where  the  contract  of  employment  was  for  five  years  and  it  was  stipu- 
lated that  defendant  might  terminate  it  at  any  time  on  payment  of  $2000 
fUB  liquidated  damages,  and  at  the  end  of  two  years  the  defendant  closed  the 
business,  a  direction  of  a  verdict  for  $2000  for  the  plaintiff  was  proper. 

Hecht  v.  Brandus,  4  Misc.  58;  53  St.  Rep.  191;  23  Supp.  865,  1004. 

In  an  action  for  wrongful  discharge  from  employment  as  a  silk  weaver 
it  appeared  that  the  plaintiff  was  paid  by  the  piece.  The  contract  was  for 
•one  year.  At  the  end  of  four  and  one  half  days  he  was  discharged.  It  was 
shown  that  he  earned  $22.70  in  that  time.  Proof  was  given  of  the  amount 
a  weaver  could  earn  and  no  lack  of  work  was  shown.  It  was  held  that  this 
was  a  sufficient  basis  for  an  estimate  of  the  yearly  value  of  plaintiff's  work. 

Schmerenbeck  v.  Funke,  45  St.  Rep.  30;  17  Supp.  717. 

Where  the  contract  of  employment  of  an  actor  provided  for  its  termina- 
tion at  any  time  on  two  weeks'  notice  by  the  employer  on  an  arbitrary  dis- 
charge on  five  days'  notice  by  telegram  the  damages  could  not  be  more  than 
the  two  weeks'  salary. 

Dallas  v.  Murry,  37  Misc.  599;  109  St  Rep.  1040;  75  Supp.  1040. 

f .  Commission, 

Where  the  plaintiff  is  working  on  commission  the  amount  of  prior  earn- 
ings of  the  same  character  during  service  for  defendant  would  be  competent 
•evidence  from  which  the  jury  might  determine  the  amount  of  possible  earn- 
ings during  the  remainder  of  the  term. 

Hess  v.  Citron,  37  Misc.  849;  110  St.  Rep.  994;  76  Supp.  994. 
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over,  in  Van  Camp  v.  Searle,  147  N.  Y.  150;  41  N.  E.  427, 
Chief  Judge  Andrews,  in  delivering  the  opinion  of  the  court  of 
appeals,  uses  the  following  language  (at  page  161,  147  N.  Y.f 
and  page  430,  41  N.  E.),  viz. : 

"But  whether  a  plaintiff,  having  the  right,  has  brought  his  action  in  the 
proper  form,  or  pursued  the  appropriate  remedy,  is  a  question  to  be  deter- 
mined on  the  trial  of  the  action  upon  an  issue  of  law  or  fact  in  case  a  de- 
fense is  interposed.  The  jurisdiction  to  grant  an  attachment  does  not,  we 
think,  involve  a  preliminary  determination  by  the  officer  to  whom  applica- 
tion for  the  writ  is  made  whether  in  law  the  case  presented  by  the  com- 
plaint will  entitle  the  plaintiff  to  the  relief  he  asks.  It  is  sufficient  to  au- 
thorize him  to  grant  the  writ  that  it  appears  that  the  action  is  brought  for 
one  of  the  causes  where  attachment  may  issue,  and  the  other  facts  are 
shown  which  authorize  the  process  to  be  issued." 

And  in  Farquhar  v.  Wisconsin  Condensed  Milk  Co.,  30  Misc. 
270;  96  St  Rep.  305;  62  Supp.  305,  it  was  held  that  future 
profits,  so  far  as  they  can  properly  be  proved,  may  form  a  proper 
measure  of  damages,  and  a  sufficient  foundation  for  sustaining 
an  attachment. 

Under  these  authorities  the  contention  of  the  defendant,  in 
the  face  of  the  facts  disclosed  by  the  papers,  is  untenable.  The 
plaintiff  showed  the  positive  agreement  on  the  part  of  the  de- 
fendant to  pay  the  amount  claimed,  and  his  failure  to  pay  it 
notwithstanding  his  declaration  that  the  contract  was  terminated 
and  at  an  end.  Such  amount  constitutes  prima  facie  the  meas- 
I  ure  of  damages  in  case  of  the  expiration  of  the  term  of  serv- 

!  ice  before  the  day  of  trial.     As  matter  of  fact,  the  term  of  serv- 

■  ice  has  expired.     But,  independently  of  that,  where  an  attach- 

j  ment  has  been  granted  for  a  sum  larger  than  that  which  is  war- 

i  ranted  by  the  proofs  contained  in  the  affidavit,  the  proper  rem- 

edy is  to  reduce  the  amount  of  the  attachment,  and  not  to  va- 
cate it.  Roth  v.  American  Piano  Manufacturing  Co.,  35  Misc. 
509 ;  105  St  Rep.  1080 ;  71  Supp.  1080.  Moreover,  the  de- 
fendant was  shown  to  be  a  nonresident  Upon  the  whole  case 
sufficient  facts  were  set  forth  to  confer  jurisdiction  to  issue  the 
attachment  The  order  appealed  from  should  be  affirmed,  with 
costs. 

Order  affirmed,  with  costs.     All  concur. 
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HALL  v.  IRVIN. 

[38  Misc.  123;  111  Bt.  Rep.  91;  77  Bupp.  Pi.] 

(Supreme  Court,  Appellate  Term.    May,  1902.) 

1.  Rent — Summabt  Proceedings — Counterclaim. 

Where  a  tenant  remains  until  the  end  of  the  term  in  offices  in  a  building 
which  he  knows  is  about  to  be  altered  under  a  consequent  reduction  of 
rent,  he  cannot  defeat  summary  proceedings  to  dispossess  him  for  non- 
payment by  showing  that  the  alterations  rendered  his  occupation  lets 
convenient,  in  the  absence  of  evidence  of  an  actual  eviction,  under  Code 
Civ.  Proc.  §  2244,  authorizing  a  defense  in  summary  proceedings  as 
though  the  claim  for  rent  was  the  subject  of  the  action. 

2.  Same — Constructive  Eviction. 

There  can  be  no  constructive  eviction  without  a  surrender  of  possession.*' 

Appeal  from  municipal  court,  borough  of  Manhattan,  second 
district 

Action  by  Charles  W.  Hall  against  George  C.  Irvin.  From 
an  order  in  summary  proceedings  taken  for  nonpayment  of  rent, 
plaintiff  appeals.     Reversed. 

Argued  before  Fbeedman,  P.  J.,  and  Tbuax  and  Gildeb- 
sleeve,  J  J. 

Lemuel  Skidmore,  for  appellant, 

Henry  Schmittj  for  respondent 

Fbeedman,  P.  J.  It  was  shown  in  this  case  by  the  landlord 
that  the  rent  for  the  months  of  August,  September,  October. 
November,  and  December,  1901,  and  January,  1902,  had  not 

•For  notes  on  "Constructive  Eviction/'  see  3  Ann.  Cas.  75-80  and  8  Ann. 
C&s.  418-431. 
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been  paid,  and  .that  a  demand  therefor  had  been  made,  and  that 
the  tenant  remained  in  possession  of  the  demised  premises  with- 
out the  consent  of  the  landlord.  These  facts  were  not  disputed 
by  the  tenant,  but  his  sole  defense  was  a  claim  of  an  actual 
■eviction  of  a  portion  of  the  premises  by  the  landlord,  and  that 
such  eviction  continued  during  the  months  for  which  rent  was 
claimed  to  be  due.  By  section  2244  of  the  Code  of  Civil  Pro- 
cedure a  defense  or  counterclaim  may  be  set  up  and  established 
in  a  summary  proceeding  for  nonpayment  of  rent,  "in  like  man- 
ner as  though  the  claim  for  rent  in  such  proceeding  was  the  sub- 
ject of  the  action."  It  has  frequently  been  held  that  the  evic- 
tion of  a  tenant  from  any  portion  of  the  demised  premises  sus- 
pends, during  the  continuance  of  the  eviction,  the  right  of  the 
landlord  against  the  tenant  for  the  nonpayment  of  rent  Sirey 
v.  Braems,  65  App.  Div.  472;  106  St.  Kep.  1044;  72  Supp. 
1044.  The  foregoing  case  followed  and  cited  the  case  of  Peo- 
ple v.  Gedney,  10  Hun,  151,  where  it  was  held  that,  "where 
<a  tenant  has  been  evicted  from  a  portion  of  the  demised  prem- 
ises of  substantial  value,"  he  cannot  be  evicted  in  summary  pro- 
ceedings for  nonpayment  of  rent  so  long  as  such  eviction  con- 
tinues. But  the  authorities  have  uniformly  held  that  there 
must  be  an  actual  eviction,  and  from  a  substantial  portion  of 
the  premises  demised  (Lewis  v.  Payn,  4  Wend.  423 ;  Carter  v. 
Byron,  49  Hun,  299;  17  St.  Kep.  700;  1  Supp.  905;  Peck  v. 
Hiler,  24  Barb.  178 ;  Vermilya  v.  Austin,  2  E.  D.  Smith,  203, 
209;  Johnson  v.  Oppenheim,  12  Abb.  Pr.  (K  S.)  449;  Law- 
rence v.  French,  25  Wend.  443),  as  distinguished  from  any  in- 
tentional and  injurious  interference  by  the  landlord,  or  those 
acting  under  his  authority,  which  deprives  the  tenant  of  the 
means  or  the  power  of  beneficial  enjoyment  of  the  demised  prem- 
ises, or  materially  impairs  such  beneficial  enjoyment,  which 
would  constitute  a  constructive  eviction  only.  Applying  these 
rules  to  the  case  at  bar,  I  am  convinced  that  the  tenant  failed 
to  show  upon  the  trial  facts  sufficient  to  warrant  the  jury  in  find- 
ing that  there  was  an  actual  eviction  by  the  landlord  of  the  ten- 
ant from  any  substantial  portion  of  the  premises.  There  can 
be  no  constructive  eviction  without  a  surrender  of  the  premises. 
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Boreel  v.  Lawton,  90  N.  Y.  293,  297 ;  43  Am.  Eep.  170 ;  Thom- 
son-Houston Electric  Co.  v.  Durant  Land  Imp.  Co.,  144  N.  Y. 
34,  44 ;  39  N.  E.  7.     The  tenant  in  the  case  at  bar  remained 
in  possession  of  all  the  rooms  rented  by  him  during  the  entire 
period  for  which  rent  is  claimed.     His  main  contention  is  that 
he  was  disturbed  in  the  use  and  enjoyment  of  the  offices  leased 
by  him  by  the  extensive   alterations  made  by  the  landlord  in 
other  parts  of  the  building;  that  he  was  caused  inconvenience 
in  passing  over  the  halls  and  the  stairways;  and  that  he  was 
annoyed  by  the  dust  and  noise,  and  by  water,  at  times,  leaking 
into  his  rooms  from  the  ceiling  overhead.     He  also  claims  that 
he  was  wholly  deprived  of  the  use  of  the  water-closet  and  urinals 
on  the  floor  where  his  rooms  were  located,  and  of  the  wash  basin 
in  those  rooms.     So  far  as  the  use  of  the  water-closet  and  the 
urinals  are  concerned,  it  is  sufficient  to  say  that  they  were  not 
an  integral  part  of  the  rooms  leased,  and  the  tenant  himself 
testifies  that  during  the  time  they  were  removed,  and  new  ones 
were  being  put  in,  he  could  have  used  the  ones  on  the  floor 
below;  but,  those  being  used  by  the  workmen,  he  preferred  to 
go  elsewhere.     This  deprivation  cannot  be  considered  an  actual 
eviction  under  the  rule  before  stated.     The  wash  basin  was  one 
of  the  appliances  or  conveniences  of  the  rented  rooms.     The 
deprivation  of  its  use  temporarily  was  not  an  eviction  of  any 
portion  of  the  rooms.     The  case  of  Hamilton  v.  Graybill,  19 
Misc.  521 ;  77  St.  Eep.  1079 ;  43  Supp.  1079 ;  26  Civ.  Pro.  184, 
strongly  relied  upon  by  the  respondent  herein,  carries  the  rule 
to  the  extreme  limit,  and  it  is  generally  conceded  that  it  should 
not  be  extended ;  and  even  that  case  can  easily  be  distinguished 
from  the  case  at  bar.     In  that  case  the  landlord  closed  up  a 
door  which  opened  from  the  offices  demised  to  the  tenant  into 
a  hallway,  and  the  court  there  held  that  "separate  entrances  to 
the  rooms  leased  were  integrally  a  part  of  the  demise.,,     The 
closing  of  the  door  actually  cut  off  from  and  deprived  the  ten- 
ant of  the  use  of  a  physical  portion  of  the  rented  rooms.     It 
was  more  than  a  mere  interference  with  their  enjoyment;  the 
portion  cut  off  could  be  measured  in  feet  and  inches.     Such 
was  the  situation  in  the  case  of  Sirey  v.  Braems,  supra,  and 
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other  cases  cited  herein.  I  have  carefully  read  the  testimony 
taken  upon  the  trial,  and  can  come  to  no  other  conclusion  than* 
that,  although  the  tenant  undoubtedly  suffered  great  inconven- 
ience and  annoyance,  and  was  materially  interfered  with  in  the 
complete  enjoyment  of  the  demised  premises,  which,  had  he  va- 
cated, might  have  enabled  him  to  successfully  defend  an  action 
brought  against  him  for  the  rent  on  the  ground  of  a  construct- 
ive eviction,  nevertheless  he  has  failed  to  show  such  an  actual 
eviction  of  any  substantial  portion  of  the  premises  leased  by 
him  as  would  entitle  him  to  a  suspension  of  the  rent  during 
the  time  he  remained  in  possession.  It  may  also  be  said  that 
when  the  appellant  executed  the  lease  he  was  informed  by  the 
agent  of  the  landlord  of  the  nature  and  extent  of  the  proposed 
alterations  in  the  building,  and  paid  only  one-half  the  rent  for 
a  portion  of  the  time,  as  agreed  upon  between  the  parties. 

Final  order  reversed,  and  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

GlLDEESLEEVE,   J.,   COnCUrS. 

Tbuax,  J.  (concurring).  In  an  action  for  rent  the  defend- 
ant cannot  set  up  as  a  defense  a  constructive  eviction  while  he 
remains  in  possession  of  the  premises  (Boreel  v.  Lawton,  90  N*. 
Y.  293 ;  43  Am.  Kep.  170) ;  but  it  is  equally  well  settled 
that  a  landlord  cannot  maintain  an  action  for  rent  if  the 
tenant  is  able  to  show  an  actual  eviction  from  a  portion  of 
the  premises  (Sirey  v.  Braems,  65  App.  Div.  472;  106  St. 
Rep.  1044;  72  Supp.  1044)  ;  that  is,  an  actual  eviction  from 
a  portion  of  the  premises  suspends  a  landlord's  right  to  main- 
tain an  action  for  rent  during  the  actual  eviction,  and  this  ac- 
tual eviction  would,  under  section  2244  of  the  Code  of  Civil 
Procedure,  be  a  defense  to  the  proceeding  in  like  manner  as 
though  the  claim  for  rent  in  such  proceeding  was  the  subject 
of  the  action.  It  therefore  remains  to  be  determined  whether 
there  has  or  has  not  in  fact  been  an  actual  eviction  of  the  ten- 
ant from  a  portion  of  the  demised  premises.  The  agreement 
between  the  landlord  and  the  tenant  was  in  writing,  and  was  for 
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"the  offices  or  rooms  Nos.  66,  67,  68,  and  69  in  the  Nassau-Beek- 
man  Building,  known  as  140  Nassau  street,  ...  at  the 
yearly  rental  of  $1,000,  payable  in  equal  monthly  payments  in 
advance  on  the  first  day  of  each  and  every  month  during  the  said 
term."  In  said  lease  the  lessee  covenants  that  "the  lessor  shall 
not  be  responsible  for  any  latent  defects  or  change  of  condition 
in  the  said  premises,  nor  other  damage  to  the  same,  or  to  goods 
or  other  things  contained  therein,  or  for  any  overflow  or  leakage 
upon  or  into  the  premises  from  the  Croton  water,  or  from  any 
other  source."  I  am  of  the  opinion  that  the  evidence  does  not 
show  that  the  tenant  was  in  fact  deprived  of  the  quiet  and  peace- 
able possession  and  enjoyment  of  the  entrance,  halls,  elevators, 
stairways,  and  of  his  offices.  All  that  the  evidence  shows  is  that 
the  use  of  his  offices  was  rendered  less  convenient  to  him.  The 
evidence  also  shows  that  when  the  lease  was  made  the  landlord 
was  making  alterations  in  the  building ;  that  the  tenant  received 
a  deduction  in  the  rent  of  six  months,  part  of  which  was  applied 
to  his  then  existing  lease  and  part  to  this  lease ;  and  that,  there- 
fore, the  words  from  the  lease  last  above  quoted  that  the  lessor 
shall  not  be  responsible,  etc.,  prevent  the  tenant  from  claiming  # 
an  eviction  from  a  portion  of  the  demised  premises.  I  concur 
with  Mr.  Justice  Fkeedman. 
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NICHOLS  v.  PARK 

[38  Misc.  116;  111  St.  Rep.  220;  77  Supp.  220.] 

(Supreme  Court,  Special  Term,  New  York  County.    June,  1902.) 

Inchoate  Right  of  Dower — Action  to  Recover. 
A  complaint  alleged  that  plaintiff's  husband  in  1872,  in  order  to  defeat 
her  inchoate  right  of  dower,  contracted  in  writing  with  one  C.  to  pur- 
chase from  him  certain  real  property  described,  and  that  he  took  the 

Note. — Remedies  fob  Protection  of  Inchoate  Right  of  Doweb. 

a.  Statute.— 148. 

b.  In  general. — 148. 

c.  In   condemnation  proceedings. — 149.  ** 

d.  In  cases  of  fraud. — 151. 

e.  In  foreclosure  surplus. — 155. 


a.  Statute. 


A  widow  shall  be  endowed  of  the  third  part  of  all  the  lands  whereof  her 
husband  was  seized  of  an  estate  of  inheritance  at  any  time  during  the 
marriage. 

Real  Property  Law,  9  170.    Laws  of  1896,  ch.  547. 

b.  In  general. 

The  inchoate  right  of  dower  of  a  married  woman  exists  not  as  part  of 
the  marriage  contract,  but  as  a  positive  institution  of  law  incident  to  the 
marriage  relation.  It  is  not  an  estate  but  a  mere  contingent  claim  not 
subject  to  execution. 

Moore  v.  New  York,  8  N.  Y.  110. 

Such  a  right  is  a  valuable,  subsisting,  separate  and  distinct  interest 
which  is  entitled  to  protection  and  for  which  the  wife  may  maintain  a  sep- 
arate action. 

Simar  v.  Canaday,  53  N.  Y.  298. 

Mills  v.  Van  Voorhies,  20  N.  Y.  412. 

Jackson  v.  Edwards,  7  Paige,  386. 

Babcock  v.  Babcock,  53  How.  Pr.  97. 

Taggart  v.  Rogers,  49  Hun,  265;   17  St.  Rep.  646;  1  Supp.  900. 
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title  in  the  name  of  his  brother,  though  he  paid  the  consideration  him- 
self; that  plaintiff  obtained  a  divorce,  whereupon  her  husband  took 
the  record  title,  and  occupied  the  porperty  until  his  death,  in  1902, 
and  shortly  before  that  time  conveyed  the  property  to  the  defendant. 
Held  to  state  a  cause  of  action  for  an  inchoate  right  of  dower  in  said 
property. 

Action  by  Georgiana  Nichols  against  William  G.  Park.  De- 
murrer to  complaint  overruled. 

Alexander  Thain,  for  plaintiff. 

William  H.  Stockwell,  for  defendant 

4 

Remedies  fob  Protection  of  Inchoate  Right  of  Dower, — continued. 

"The  inchoate  rights  of  the  wife  are  as  much  entitled  to  protection  as 
the  vested  rights  of  the  widow.  Neither  can  be  impaired  by  any  judicial 
proceeding  to  which  she  is  not  made  a  party." 

Mills  v.  Van  Voorhis,  20  N.  Y.  412,  420. 

Where  a  mortgage  given  by  a  husband  and  his  wife  is  foreclosed  and  the 
wife  is  not  served  with  process,  she  may,  after  a  sale  of  the  mortgaged 
premises  and  during  the  lifetime  of  her  husband,  maintain  an  action  to  re- 
deem the  mortgaged  premises  from  the  sale  because  of  her  inchoate  right 
of  dower. 

Taggart  v.  Rogers,  49  Hun,  265;  17  St.  Rep.  646;  1  Supp.  900. 

c.  In  condemnation  proceedings. 

In  Moore  v.  New  York,  8  N.  Y.  110,  an  action  was  brought  against  the 
city  to  recover  dower  of  certain  lands  in  the  city  of  New  York  of  which  her 
husband  was  seized  in  fee  during  her  coverture.  The  lands  were  taken  by 
condemnation  proceedings;  an  appraisement  of  damages  was  made  and  the 
whole  amount  thereof  paid  to  the  husband.  The  wife  was  not  made  a  party 
to  the  proceedings.  Subsequent  to  his  death  the  wife  brought  the  action. 
The  defendant  resisted  on  the  ground  that  by  virtue  of  the  proceedings  un- 
der the  statute  the  corporation  obtained  an  absolute  title  to  the  lands  de- 
vested of  any  right  of  dower.  The  trial  court  decided  that  the  plaintiff 
was  entitled  to  recover  her  dower  in  the  lands  from  the  time  it  had  been 
demanded.  The  court  of  appeals  reversed  the  decision  of  the  trial  court. 
The  court  in  referring  to  the  inchoate  right  of  dower  says, — "Such  a  possi- 
bility may  be  released,  but  it  is  not,  it  is  believed,  the  subject  of  grant  or 
assignment,  nor  is  it  in  any  sense  an  interest  in  real  estate.    .    .    .    Un- 
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Fitzgerald,  J.  The  plaintiff  and  Wjlliam  B.  Nichols  were 
lawfully  married  about  October  20,  1857.  In  February,  1872, 
William  B.  Nichols,  the  husband,  contracted  in  writing  to  pur- 
chase from  James  E.  Coburn  the  premises  No.  16  East  Seventy- 
Fourth  street,  in  the  city  of  New  York ;  but  for  the  purpose,  as 
plaintiff  claims,  of  preventing  her  inchoate  right  of  dower  from 
attaching,  title  in  the  first  instance  was  taken  in  the  name  of  the 
vendee's  brother,  John  J.  Nichols,  notwithstanding  that  the  full 
consideration  was  paid  by  the  husband,  who  immediately  entered 
into  possession,  and  continued  to  occupy  the  premises  from  that 

Remedies  fob  Protection  or  Inchoate  Right  or  Do  web, — continued. 

der  these  circumstances  the  legislature  had  the  power,  which  I  think  they 
have  rightfully  exercised,  to  direct  that  the  value  of  the  entire  fee  should 
be  paid  to  the  husband;  and  that  the  corporation  by  such  payment,  in  pur- 
suance of  the  statute,  has  acquired  an  indefeasible  title  to  the  premises." 

The  subsequent  case  of  the  Matter  of  New  York  and  Brooklyn  Bridge,  75 
Hun,  558;  59  St.  Rep.  613,  27  Supp.  597,  Affirmed  in  143  N.  Y.  640;  37  N. 
E.  823,  without  opinion  was  a  proceeding  for  acquisition  of  real  property 
by  right  of  eminent  domain.  The  fee  of  .the  property  was  in  the  husband. 
The  wife  was  made  a  party  to  the  proceedings.  The  judgment  provided, 
upon  application  of  the  wife,  that  one  third  of  the  damages  awarded  be 
paid  into  court  to  abide  further  order.  The  husband  made  application  to 
the  court  for  the  payment  of  this  sum  to  him.  The  wife  opposed  the  appli- 
cation, and  demanded  that  the  money  be  invested  during  the  lifetime  of  the 
husband,  and  that  her  inchoate  right  of  dower  be  recognized  and  protected. 

It  was  held  that  the  wife  was  entitled  to  have  her  dower  right  in  the 
fund  settled  in  accordance  with  the  table  of  life  annuities. 

In  the  last  case  the  court  in  an  effort  to  distinguish  it  from  the  case  of 
Moore  v.  New  York,  8  N.  Y.  110,  quotes  from  the  opinion  in  Simar  v.  Cana- 
day,  63  N.  Y.  298,  304,  as  follows:  "We  think  that  it  must  be  considered 
as  settled  in  this  state,  notwithstanding  Moore  v.  Mayor,  etc.,  and  some 
dicta  in  other  cases,  that  as  between  a  wife  and  any  other  than  the  state 
or  its  delegates  or  agents,  exercising  the  right  of  eminent  domain,  an  in- 
choate right  of  dower  in  lands  is  a  subsisting  and  valuable  interest  which 
will  be  protected,  and  preserved  to  her,  and  that  she  has  a  right  of  action 
to  that  end,"  and  then  proceeds  to  say, — "This  limitation  of  the  Moore 
case  materially  circumscribes  its  operation  and  leaves  it  to  stand  as  an  au- 
thority only  as  between  the  wife  and  the  state  and  its  delegates." 

In  the  Matter  of  Central  Park  Extension,  16  Abb.  Pr.  56,  69,  the  ques- 
tion was  raised  that  title  would  not  vest  in  the  corporation,  because  no  al- 
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time  until  his  death,  in  January,  1902, — a  period  of  30  years. 
On  or  about  September  3,  1877,  a  final  judgment  of  divorce  was 
entered  in  the  supreme  court  of  the  state  of  Connecticut^  for  the 
county  of  Fairfield,  in  favor  of  the  plaintiff  and  against  William 
B.  Nichols.  About  August  25,  1886,  William  B.  Nichols  took 
record  title  to  the  property,  and  in  May,  1901,  conveyed  the 
same  to  Mary  Ida  Nichols,  who  some  months  thereafter  trans- 
ferred the  premises  to  the  defendant.  These  facts  are  set  forth 
in  the  complaint,  and  defendant  demurs  to  that  pleading  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 

Remedies  fob  Protection  of  Inchoate  Right  of  Doweb, — continued. 

lowance  was  made  for  the  inchoate  right  of  dower  which  was  held  by  the 
wives  of  some  of  the  owners  of  the  fee  sought  to  be  taken  by  the  exercise  of 
the  right  of  eminent  domain.  The  court  said,]— "This  question  was  dis- 
cussed and  settled  by  the  court  of  appeals  in  Moore  v.  New  York,  8  N.  Y. 
110,  in  which  the  court  held  that  the  inchoate  right  of  dower  was  not  an 
interest  in  real  estate." 

Where  real  property  belonging  to  a  married  man  is  taken  during  cov- 
erture by  the  exercise  of  eminent  domain,  as  between  husband  and  wife, 
her  inchoate  right  roust  be  recognized  and  protected;  and  where  an  award 
was  made  to  the  husband  and  paid  to  him,  it  was  held  that  he  would  be 
compelled  to  make  restitution  to  the  extent  of  such  dower  right. 

Matter  of  New  York  &  Brooklyn  Bridge,  89  Hun,  219;  68  St.  Rep.  837; 
34  Supp.  1002. 

The  inchoate  right  of  dower  in  lands  taken  by  right  of  eminent  domain 
is  a  subsisting  interest  and  the  proceeds  of  that  interest  will  be  protected 
as  against  the  husband. 

Matter  of  N.  Y.  &  Brooklyn  Bridge,  75  Hun,  558;  59  St.  Rep.  613;  27 
Supp.  597. 

Where  real  property  belonging  to  a  married  man  is  taken  for  a  public 
purpose  by  the  exercise  of  eminent  domain  upon  an  appraisement  and  pay- 
ment of  the  value  to  the  owner  of  the  fee,  an  absolute  title  is  acquired,  de- 
vested of  any  inchoate  right  of  dower  existing  in  his  wife. 

Moore  v.  New  York,  8  N.Y.I  10. 

In  the  Matter  of  New  York  &  Brooklyn  Bridge,  75  Hun,  558 ;  59  St.  Rep. 
613;  27  Supp.  597,  Aff'd  143  N.  Y.  640;  37  N.  E.  823. 

d.  In  cases  of  fraud. 

In  a  case  where  the  husband  and  wife  were  induced  by  false  representa- 
tions to  join  in  a  deed  of  certain  property  owned  by  the  husband,  it  was  held 
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of  action.  In  support  of  the  demurrer,  defendant  cites  the  case 
of  Phelps  v.  Phelps,  143  N.  Y.  197 ;  38  N.  E.  280 ;  25  L.  R.  A. 
625,  and  claims  that  the  precise  question  raised  in  the  case  at 
bar  was  decided  against  the  plaintiff  in  that  action.  I  have  care- 
fully considered  the  reasoning  of  the  case  relied  upon,  and  am 
convinced  that  the  facts  in  the  pending  action  are  capable  of  be- 
ing distinguished  in  marked  degree  from  the  facts  then  before 
the  court,  and  to  which  the  principles  therein  enunciated  were 
applied.  In  Phelps  v.  Phelps,  supra,  the  conveyance  was  direct- 
ly to  a  dummy,  and,  as  the  court  said  at  page  200,  143  N.  Y., 

Remedies  for  Protection  of  Inchoate  Right  of  Dower, — continued. 

that  the  wife  had  a  cause  of  action  for  damages,  because  of  her  loss  of  her 
inchoate  right  of  dower  against  the  fraudulent  vendee. 

Simar  v.  Canaday,  63  N.  Y.  298. 

In  such  a  case,  while  the  injury  to  the  husband  and  wife  are  separate 
and  distinct,  yet  there  is  such  a  common  interest  as  to  authorize  them  to 
join  in  one  action. 

Id. 

A  husband  having  bought  certain  premises  which  at  the  time  were  sub- 
ject to  mortgages  held  by  a  bank,  these  mortgages  were  assigned  by  the 
bank  to  one  Howe,  who  upon  the  next  day  began  an  action  to  foreclose. 

Upon  an  application  made  by  the  wife  to  examine  the  plaintiff  and  her 
husband  before  answer,  her  affidavit  alleged  that  she  was  on  bad  terms  with 
her  husband,  that  he  treated  her  cruelly  and  had  endeavored  to  get  her  to 
sign  a  mortgage  which  would  have  cut  off  her  right  of  dower,  that  the 
plaintiff  was  a  friend  of  her  husband,  that  the  husband's  money  had  paid 
for  the  said  assignments,  and  that  plaintiff  and  her  husband  were  con- 
spiring to  assert  the  validity  of  said  mortgages  which  in  equity  were  sat- 
isfied, and  thus  cut  off  her  right  of  dower,  it  was  held  that  an  order  to  ex- 
amine the  plaintiff  and  her  husband  was  properly  granted,  because  if  the 
facts  alleged  were  proven  they  would  amount  to  a  defense  to  the  action. 

Howe  v.  Learey,  62  Hun,  240;  41  St.  Rep.  473;  16  Supp.  736. 

Where  a  wife  is  fraudulently  induced  by  her  husband  to  join  in  a  con- 
veyance of  certain  real  estate  to  be  given  in  exchange  for  other  real  estate 
of  the  same  value  by  representing  to  her  that  she  would  obtain  the  same 
right  of  dower  in  the  latter  as  she  had  in  what  was  conveyed,  and  he 
caused  the  land  taken  in  exchange  to  be  conveyed  to  his  sister,  who  knew 
nothing  of  the  exchange  or  of  the  conveyance  being  made  to  her,  it  was 
held  that  the  wife  could  maintain  either  an  action  at  law  to  recover  as 
damages  for  the  fraud  the  present  value  of  her  inchoate  right  of  dower,  or 
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1902]  Nichols  v.  Park. 

page  281,  38  N.  E.f  and  25  L.  R.  A.  626,  the  lands  "were  never 
conveyed,  nor  agreed  to  be  conveyed,  to  him"  (the  husband), 
and  again  at  page  201,  143  N.  Y.,  page  281,  38  N.  E.,  and  25 
L.  R.  A.  626 :  "But  unless  he  was  actually  seised,  or  unless  he 
had  such  a  seisin  at  law  as  would  entitle  him  to  its  possession,  it 
is  difficult  to  see  how  his  wife  could  claim  that  she  ever  gained 
any  dower  interest."  By  paragraph  3  of  the  complaint  herein 
it  is  averred  that  "William  B.  Nichols  contracted  in  writing 
with  one  James  E.  Coburn  to  purchase  from  said  Coburn"  the 
premises  in  question.  This  statement  would  fairly  imply  that 
upon  payment  of  the  agreed  price  the  vendee  might  compel  a 
specific  performance  by  the  vendor,  and  this  was  clearly  such  a 

Remedies  fob  Protection  of  Inchoate  Right  of  Dower, — continued. 

in  equity  to  have  a  resulting  trust  in  the  land  conveyed  to  the  sister  de- 
clared in  her  favor  to  the  extent  of  the  present  value  of  her  inchoate  right 
of  dower. 

Douglas  v.  Douglas,  11  Hun,  406. 

Spannocchia  v.  Loew,  87  Hun,  167;  67  St.  Rep.  763;  33  Supp.  1050. 

A  wife  joining  with  her  husband  in  a  deed,  which  was  not  to  be  delivered 
until  after  his  death,  it  being  part  of  a  scheme  by  which  the  husband  was 
to  dispose  of  the  property  and  compensate  his  wife  in  some  other  way  for 
her  dower  interest,  will  not  be  barred  of  her  dower  interest  by  a  subsequent 
delivery  of  the  deed  to  the  grantee  by  the  husband  without  her  consent. 

Newton  v.  Newton,  52  App.  Div.  96;  98  St.  Rep.  981;  64  Supp.  981. 

Where  the  owner  of  mortgaged  premises  in  which  there  is  considerable 
equity,  for  the  purpose  of  devesting  his  wife  of  her  inchoate  right  of  dower 
wilfully  and  unnecessarily  permits  the  interest  on  the  mortgage  to  remain 
unpaid,  collusive! y  incorporates  a  company  which  he  controls,  secures  an 
assignment  to  the  company  of  the  mortgage,  procures  it  to  be  foreclosed  in 
its  name  and  in  the  same  manner  buys  in  the  premises,  and  at  all  times 
remains  in  possession  of  the  premises  and  in  enjoyment  of  the  rents  and 
profits,  the  wife  may,  upon  becoming  apprised  of  the  facts,  maintain  an  ac- 
tion against  him  and  the  corporation  to  establish  her  inchoate  right  of 
dower. 

Poillon  v.  Poillon,  37  Misc.  729;  110  St.  Rep.  488;  76  Supp.  488. 

The  wife  can  maintain  an  action  in  equity,  in  the  lifetime  of  her  husband 
to  cancel  of  record,  so  far  as  she  is  concerned,  a  deed  of  her  husband  pur- 
porting to  be  executed  also  by  her,  on  the  ground  that  so  far  as  the  deed 
purports  to  be  signed  by  her  it  is  a  forgery. 

Clifford  v.  Kampfe,  147  N.  Y.  383;  42  N.  E.  1;  70  St.  Rep.  36. 
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seisin,  in  law,  as  would  entitle  him  to  its  possession.  "But  if 
at  the  time  of  the  transfer  the  husband  has  the  right  to  be  in- 
vested with  the  legal  title,  and  is  in  a  position  to  compel  the  con- 
veyance of  such  title  to  himself,  the  right  of  dower  attaches." 
Clybourn  v.  Pittsburg  F.  W.  &  C.  Railway  Co.,  4  111.  App.  463. 
The  husband,  being  in  a  position  to  possess  himself  of  the  prop- 
erty, sought,  by  the  device  of  taking  the  title  in  another  name, 
to  deprive  his  wife  of  her  rights.  The  case  is  one  which  calls 
for  the  application  of  the  maxim  that  "equity  looks  upon  that  as 
done  which  ought  to  be  done."  Demurrer  overruled,  with  leave 
to  defendant  to  answer  within  20  days  upon  payment  of  costs. 

Demurrer  overruled,  with  leave  to  answer  within  20  days 
upon  payment  of  costs. 

Remedies  for  Protection  op  Inchoate  Right  of  Dower, — continued. 

A  voluntary  conveyance  of  real  estate  made  by  a  man  on  the  eve  of  mar- 
riage, unknown  to  the  intended  wife  and  made  for  the  purpose  of  defeating 
the  interest  which  she  would  acquire  in  his  estate  by  the  marriage,  is  fraud- 
ulent and  void. 

Young9  v.  Carter,  50  How.  Pr.  410. 

Youngs  v.  Carter,  10  Hun,  194. 

Babcock  v.  Babcock,  53  How.  Pr.  97. 

An  action  for  the  purpose  of  setting  aside  such  a  deed  may  be  brought 
by  the  wife  during  the  lifetime  of  her  husband. 

Babcock  v.  Babcock,  53  How.  Pr.  97. 

Youngs  v.  Carter,  10  Hun,  194,  200. 

In  the  last  case  Daniels,  J.,  says, — "If  it  could  not  be,  her  right  would 
be  in  danger  of  being  altogether  defeated  by  a  conveyance  of  the  property 
by  the  grantees  to  a  purchaser  in  good  faith  and  for  value.  The  right 
itself  arises  from  the  marriage;  and  according  to  Simar  v.  Canaday 
(supra),  it  becomes  sufficiently  complete  to  render  it  the  subject  of  vindi- 
cation by  action.  In  that  respect  it  is  analogous  to  the  right  of  a,  creditor 
against  the  property  of  his  debtor." 

A  deed  by  a  husband  to  his  daughter  just  before  his  marriage  which  was 
without  consideration  and  kept  secret,  no  possession  being  given  under  it 
until  after  the  marriage,  was  held  to  be  fraudulent  as  against  the  wife's 
claim  to  dower. 

Swaine  v.  Perine,  5  Johns.  Ch.  482. 

Pomeroy  v.  Pomeroy,  54  How.  Pr.  228. 

In  an  action  of  ejection  for  dower  it  appeared  that  the  husband,  a  few 
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days  before  his  marriage  with  the  plaintiff,  conveyed  the  lands  in  question 
to  one  of  his  children  by  a  former  marriage,  as  an  advancement  with  the 
intention  of  preventing  the  plaintiff  from  acquiring  a  right  of  dower,  and 
that  she  knew  nothing  of  the  conveyance  until  after  the  marriage  had 
taken  place;  it  was  held  that  the  conveyance  was  valid  and  the  action 
•could  no  be  maintained. 

Baker  v.  Chase,  6  Hill,  482. 

A  conveyance  by  a  husband  in  trust  made  before  his  engagement  to  his 
wife  was  held  not  to  be  fraudulent  as  depriving  such  wife  of  her  dower; 
.and  this  though  the  deeds  of  trust  were  retained  by  him,  and  he  made  im- 
provements, paid  taxes  and  asessments,  and  collected  rents. 

Bliss  v.  West,  58  Hun,  71;  33  St.  Rep.  858;  11  Supp.  374. 

e.  In  foreclosure  surplus. 

Where  there  are  surplus  moneys  in  court  arising  from  the  sale  of  the 
mortgaged  premises,  the  wife  is  entitled  as  against  judgment  creditors,  to 
have  one  third  of  the  amount  invested  for  her  benefit  and  kept  invested 
during  the  joint  lives  of  herself  and  her  husband,  and  during  her  own  life 
in  case  of  her  surviving  her  husband. 

Denton  v.  Nanny,  8  Barb.  618. 

Blydenburgh  v.  Northrup,  13  How.  Pr.  289. 

She  is  entitled  to  have  her  dower  in  such  surplus  free  from  any  charge 
■far  costs  as  between  her  and  the  creditors  of  her  husband. 

Hawley  v.  Bradford,  9  Paige,  200. 

The  wife's  inchoate  right  of  dower  follows  the  surplus  moneys,  raised 
by  a  sale  in  virtue  of  the  power  of  sale  in  a  mortgage  executed  by  her,  and 
will  be  protected  against  the  claims  of  her  husband's  creditors  by  directing 
•one  third  of  such  surplus  moneys  to  be  invested  and  the  interest  only  to 
l>e  paid  to  the  creditors  during  the  joint  lives  of  husband  and  wife. 
•    Vartie  v.  Underwood,  18  Barb.  561. 

The  claim  of  the  wife  of  the  mortgagor,  who  joined  in  the  execution  of 
the  mortgage,  upon  the  surplus  moneys  arising  on  foreclosure  for  the  value 
of  her  inchoate  right  of  dower  is  sujImKto  the  claims  of  judgment  cred- 
itors of  the  mortgagor,  notwithstanding  a  provision  in  the  mortgage  for  the 
return  of  the  surplus,  if  any,  to  the  mortgagor,  his  heirs  or  assigns. 

K.  Y.  Life  Ins.  Co.  v.  Mayor,  19  Abb.  N.  C.  92,  103. 

In  this  case  the  court  expressed  dou-'Jj  as  to  whether  the  wife's  claim 
-could  be  entertained  on  a  motion  to  confirm  the  report  of  a  referee  ap- 
pointed by  the  court  to  determine  what  claims  of  creditors  were  liens  upon 
the  surplus. 

'Hie  wife's  right  of  dower  in  the  surplus  cannot  be  affected  by  the  ques- 
tion whether  the  sales  upon  the  foreclosure  suit  took  place  before  or  after 
the  death  of  her  husband.  Neither  does  she  waive  or  lose  her  right  of  dow- 
er in  such  surplus,  nor  her  right  of  action  to  recover  the  same  from  a  trus- 
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tee  of  her  husband's  creditors  (to  whom,  by  order  of  court,  the  same  after 
foreclosure  was  upon  application  of  the  trustee  paid  over),  by  reason  of 
her  neglect  or  omission  to  assert  her  claim,  either  during  the  foreclosure 
suit,  or  upon  application  of  the  trustee  for  distribution  to  him  of  such  sur- 
plus, or  in  a  suit  subsequently  brought  by  such  trustee  against  the  cred- 
itors of  her  husband  to  settle  the  order  of  payment  and  enable  him  to  close 
the  trust,  to  which  suit  in  foreclosure  and  for  settlement  she  was  made  a, 
party  defendant  but  failed  to  appear. 
Matthews  v.  Duryee,  4  Keyes,  525. 


SKINNER  v.  BUSSE. 

[38  Misc.  265;  111  St.  Rep.  560;  77  Supp.  560.] 
(Supreme  Court,  Special  Term,  New  York  County.    June,  1902.) 

1.  Attorney's  Lien — Death  of  Client. 

Where  a  mortgagee  dies  before  entry  of  judgment  in  a  foreclosure  action,, 
and  his  executrix  employs  another  attorney  to  obtain  judgment,  and 
buys  the  mortgaged  property  in,  the  original  attorney  may,  under  Code 
Civ.  Proc.  §  66,  providing  that  from  the  commencement  of  an  action 
the  attorney  has  a  lien  on  his  client's  cause  of  action,  which  attaches- 
to  a  judgment  in  his  client's  favor,  and  the  proceeds  thereof,  maintain 
an  equitable  action  against  the  executrix  to  have  his  services  declared 
a  lien  on  the  mortgaged  property.* 

2.  Pleading  and  Proof — Variance. 

That  an  attorney  in  an  action  for  services  declared  on  his  contract  of 
employment,  and  recovered  as  upon  a  quantum  meruit,  is  not  a  ma- 
terial variance. 

Action  by  Andrew  J.  Skiim^r  against  Agnes  S.  O.  M.  CL 
Busse,  executrix,  to  establi^Jte  lien  for  professional  services. 
Judgment  for  plaintiff.  *"  •  *$ 

James  Kearney,  for  plaintiff. 

Francis  M.  Eppley,  for  defendant. 

Stecklek,  J.     The  plaintiff,  an  attorney  and   counselor   at 

•For  note  on  "Enforcement  of  Attorney's  Lien,"  see  8  Ann.  Cas.  74-100. 
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law,  was  employed  by  defendant's  testator  to  foreclose  mortgages 
held  by  him  on  two  pieces  of  real  property ;  and  the  agreed  com- 
pensation was  the  costs,  disbursements,  and  allowances  in  the 
two  actions  if  the  property  was  bought  by  an  outsider,  or  a  fee 
oqual  to  the  amount  of  the  costs,  disbursements,  and  allowances 
as  taxed  if  the  property  was  bought  in  by  the  mortgagee.  Pur- 
suant to  the  contract  the  plaintiff  commenced  the  foreclosure 
suits,  and  proceeded  therein  until  the  mortgagee  became  entitled 
to  judgment  Before  judgment  was  entered  in  either  action  the 
mortgagee  died,  and  his  executrix,  the  defendant  in  this  suit,  de- 
clined to  avail  herself  of  plaiutiff's  services  in  the  foreclosure  ac- 
tions, retained  another  attorney  for  that  purpose,  and  obtained 
orders  authorizing  her  to  continue  the  actions  in  her  representa- 
tive capacity.  Upon  the  sales  the  property  was  bought  in  by  the 
•executrix,  and  a  deficiency  judgment  was  entered  in  each  case. 

Section  66  of  the  Code  of  Civil  Procedure  provides  that  "from 
the  commencement  of  an  action  or  special  proceeding,  or  the 
service  of  an  answer  containing  a  counterclaim,  the  attorney  who 
-appears  for  a  party  has  a  lien  upon  his  client's  cause  of  action, 
•claim  or  counterclaim,  which  attaches  to  a  verdict,  report,  deci- 
sion, judgment  or  final  order  in  his  client's  favor  and  the  pro- 
ceeds thereof,  in  whosesoever  hands  they  may  come;"  and  the 
plaintiff  brings  the  action  under  this  statute  to  establish  a  lien 
on  the  property  bought  in  by  defendant  at  the  foreclosure  sales. 
The  death  of  the  mortgagee  terminated  the  relation  of  attorney 
and  client  (Putnam  v.  Van  Buren,  7  How.  Pr.  31 ;  Lacy  v.  Getr 
man,  119  N.  Y.  109,  23  K  E.  452 ;  6  L.  K.  A.  728 ;  16  Am.  St. 
Rep.  806;  Greenburg  v.  Early,  4  Misc.  99;  53  St  Rep.  130;  23 
Supp.  1009;  30  Abb.  X.  C.  300)  ;  and  thereafter  the  executrix 
was  authorized  in  refusing  to  avail  herself  of  plaintiff's  services, 
and  in  placing  the  pending  litigation  in  charge  of  an  attorney 
of  her  own  choice.  The  plaintiff  was  therefore  unable  to  render 
the  services  which  he  contracted  to  perform,  and  cannot  recover 
the  agreed  compensation,  but  I  think  he  is  entitled  to  a  judg- 
ment for  the  work  done  as  upon  a  quantum  meruit.  It  is  true 
that  the  plaintiff  sues  on  his  express  contract  with  the  testator, 
and  not  upon  a  quantum  meruit ;  but  I  do  not  think  that  proof 
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of  the  value  of  the  services  performed  by  plaintiff  constitutes  a- 
material  variance,  for  the  defendant  was  not  thereby  actually 
misled  to  her  prejudice  in  maintaining  her  defense  upon  the 
merits.  Code,  §  539.  A  variance  is  immaterial  where  plaintiff 
in  an  action  for  work  and  labor  stated  in  the  complaint  to  have 
been  done  for  an  agreed  compensation  is  allowed  on  the  trial  to- 
prove  the  value  as  upon  a  quantum  meruit  Sussdorf  v. 
Schmidt,  55  N.  Y.  319.  And  see  Smith  v.  Lippincott>  49  Barb. 
398.  And  as  the  statute  gives  a  lien  to  the  attorney  from  the 
commencement  of  an  action  upon  the  proceeds  of  the  judgment 
therein,  I  am  of  opinion  that  plaintiff  has  established  a  lien  upon 
the  property  bought  at  the  foreclosure  sales,  for  that  property  in 
the  defendants  hands  is  the  proceeds  of  the  judgments  entered  in 
the  actions  instituted  by  the  mortgagee.  Bevins  v.  Albro,  8  ft 
Hun,  590;  67  St.  Rep.  783;  33  Supp.  1079;  West  v.  Bacon,  13- 
App.  Div.  371 ;  77  St.  Rep.  206 ;  43  Supp.  206 ;  In  re  Gates,  51 
App.  Div.  350;  98  St  Rep.  1050;  64  Supp.  1050;  31  Civ.  Pro. 
88. 

The  cases  cited  by  defendant  do  not  support  her  contention 
that  an  attorney  cannot  maintain  an  action  in  equity  to  enforce 
his  lien.  In  Goodrich  v.  McDonald,  112  N.  Y.  157, 162 ;  19  N. 
E.  649,  mainly  relied  upon  in  that  regard,  the  court  merely 
passed  upon  the  efficacy  of  an  attorney's  common-law  lien, — that 
action  depending  upon  the  condition  of  the  law  on  June  26, 
1877 ;  and  Earl,  J.,  writing  the  opinion  of  the  court*  said  (page 
164, 112  MT.  Y.,  and  page  651,  19  N.  E.)  : 

"After  a  very  careful  search,  we  have  been  unable  to  find  any  case  where 
an  attorney  has  been  permitted  to  enforce  his  lien  upon  a  judgment  for  his 
services  by  an  equitable  action,  or  where  he  has  been  permitted  te  follow 
the  proceeds  of  a  judgment  after  payment  of  them  to  his  client.  His  lien 
is  upon  the  judgment,  and  the  court  will  enforce  that  through  the  conrol  it 
has  of  the  judgment  and  its  own  records,  and  by  means  of  its  own  process, 
which  may  be  employed  to  enforce  the  judgment.  But  after  the  money  re- 
covered has  been  paid  to  his  client  he  has  no  lien  upon  that,  and  much  less- 
a  lien  upon  property  purchased  with  that  money  and  transferred  to  an- 
other. After  such  payment,  unless  he  has  protected  his  lien  by  notice  to  the 
judgment  debtor,  his  lien  is  forever  gone,  and  he  must  look  to  his  client 
alone  for  his  compensation." 
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Since  1879,  however  (Laws  1879,  c.  542,  amending  Code,  § 
66),  the  force  of  an  attorney's  lien  has  been  defined  by  the  stat- 
ute ;  the  amendment  declaring  that  the  lien  attaches  to  a  verdict, 
report,  decision,  or  judgment  in  his  client's  favor,  and  the  pro- 
ceeds thereof,  in  whosoever  hands  found.  The  McDonald  case 
therefore  cannot  be  said  to  control,  and  there  appears  to  be  no 
valid  reason  why  an  attorney  should  not  be  allowed  to  establish 
his  lien  upon  the  proceeds  of  a  judgment  by  action  in  the  same 
manner  as  a  mechanic's  or  other  lien  is  established.  Zimmer  v. 
Metropolitan  St.  Railroad  Co.,  32  Misc.  262,  263;  99  St.  Rep. 
977;  65  Supp.  977. 

That  the  plaintiff's  rights  could  possibly  have  been  successful- 
ly asserted  on  an  application  to  the  court,  in  compliance  with  the 
terms  of  the  order  allowing  the  defendant  to  continue  the  fore- 
closure suits,  is  not  deemed  of  vital  consequence ;  for,  under  the 
circumstances,  the  defendant  cannot  object  because  plaintiff  did 
not  resort  to  a  summary  method  to  enforce  his  lien. 

The  fact  that  the  property  bought  in  by  the  defendant  at  the 
foreclosure  sales  is  held  by  her,  as  to  legatees,  next  of  kin,  and 
creditors  of  the  deceased,  as  personalty  (Lockman  v.  Reilly,  95 
N.  Y.  64,  69),  is  not  material  here;  for  that  property  is  the 
proceeds  of  the  judgment,  and,  whether  real  or  personal,  the  lien 
attaches  thereto. 

To  defendant's  claim  that  the  action  cannot  be  maintained  be- 
cause the  estate  is  solvent  and  the  plaintiff  has  an  adequate  rem- 
edy at  law,  it  is  sufficient  to  say  that  the  action  is  to  enforce  a 
statutory  lien,  and  the  adequacy  of  a  legal  remedy  is  no  more  a 
defense  herein  than  it  would  be  in  a  suit  to  foreclose  a  mechan- 
ic's lien. 

The  plaintiff  is  therefore  entitled  to  judgment  for  the  value 
of  the  services  actually  rendered  to  defendant's  testator,  being 
$200  in  each  case,  which  sum,  with  his  disbursements,  is  a  lien 
on  the  property  in  question*     Judgment  for  plaintiff. 
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SQUIERS  v.  THOMPSON  et  al. 

[IS  App.  Div.  552;  110  St.  Rep.  734;  70  Supp.  73*.] 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  6,  1902.) 

1.  Corporations — Directors — Deceit — Equity — Suit  by  Stockholders. 
Plaintiff's  complaint  alleged  that  defendants  were  directors  of  a  loan  as- 
sociation whose  charter  required  that  its  funds  be  invested  in  first 
mortgages;  that  defendants  invested  in  second  mortgages;  that  they 
printed  the  charter  and  certain  annual  reports  for  distribution,  and 
•  that,  relying  on  such  statements,  which  were  false,  plaintiff's  testatrix 
purchased  certain  shares;  that  the  association  has  been  adjudged  in- 

Note. — Office  and  Effect  of  Demand  for  Relief  in  Pleadings. 

a.  Statute. — 160. 

b.  In  general. — 161. 

c.  Effect  of  demand  as  determining  character  of  action.— =-163. 

d.  When  no  answer. — 165. 

e.  When  answer. — 167. 

f.  Sufficiency  of  demand  as  against  demurrer. — 176. 


a.  Statute. 


The  complaint  must  contain : 

1.  The  title  of  an  action,  specifying  the  name  of  the  court  in  which  it  is 
brought;  if  it  is  brought  in  the  supreme  court,  the  name  of  the  county, 
which  the  plaintiff  designates  as  the  place  of  the  trial ;  and  the  names  of  all 
the  parties  to  the  action,  plaintiff  and  defendant. 

2.  A  plain  and  concise  statement  of  the  facts,  constituting  each  cause  of 
action,  without  unnecessary  repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes  himself  en- 
titled. 

Sec.  481.     Code  Civil  Procedure. 

Where  there  is  no  answer,  the  judgment  shall  not  be  more  favorable  to 
the  plaintiff,  than  that  demanded  in  the  complaint.  Where  there  is  an  an- 
swer, the  court  may  permit  the  plaintiff  to  take  any  judgment,  consistent 
with  the  case  made  by  the  complaint,  and  embraced  within  the  issue. 

Sec.  1207,  Code  Civil  Procedure. 
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solvent,  and  receivers  appointed;  that  defendants  organized  a  realty 
corporation,  which  has  taken  from  the  receivers  all  the  assets  of  the 
association  nominally  at  50  cents  on  the  dollar;  that  no  payment  in 
cash  was  made,  hut  the  receivers  took  back  a  second  mortgage  on  cer- 
tain property,  payable  in  three  years,  without  interest,  by  reason 
whereof  the  amount  and  time  when  plaintiff  will  realize  anything  are 
uncertain;  and  prayed  that  defendants  may  indemnify  the  plaintiff, 
and  make  good  their  false  representaions,  and  repay  the  money  so  in- 
vested by  the  testatrix.  Held,  that  the  complaint  states  a  cause  of  ac- 
tion in  equity,  maintainable  by  a  stockholder,  for  indemnity  against 
the  directors  for  the  deceit. 

2.  Complaint — Demand  fob  Relief — Demurrer. 

Where  a  complaint  alleges  facts  which  entitle  plaintiff  to  relief,  either 
legal  or  equitable,  it  is  not  demurrable,  though  he  demands  relief  to 
which  he  is  not  entitled. 

3.  Suit  against  Directors — Parties — Receiver  of  Corporation. 

In  an  action  against  the  directors  of  a  corporation  for  indemnity  for  de- 
ceit practiced  by  them,  the  corporation  having  passed  into  the  hands 
of  receivers,  such  receivers  are  not  necessary  parties. 

4.  Same — Deceit — Death  of  Plaintiff — Abatement. 

An  action  against  the  directors  of  a  corporation  for  indemnity  for  deceit 

Office  and  Effect  of  Demand  for  Relief  in  Pleadings,— continued. 

b.  In  general. 

With  certain  exceptions  a  plaintiff  may  demand  any  kind  of  relief  to 
which  he  supposes  himself  entitled,  and  he  is  not  confined  to  one  kind  of 
relief. 

Hall  ▼.  Hall,  38  How.  Pr.  97. 

It  is  always  proper  for  the  pleader  to  include  in  his  complaint  a  prayer 
for  general  relief,  and  such  demand  will  cure  any  defect  in  the  specific 
prayer. 

Hemson  v.  Decker,  29  How.  Pr.  385. 

So  long  as  inconsistency  is  avoided  alternative  relief  may  be  demanded 
in  a  pleading. 

Young  v.  Edwards,  11  How.  Pr.  201. 

Lyke  v.  Post,  65  How.  Pr.  298. 

The  complaint  in  an  action  to  foreclose  a  mortgage  the  execution  of  which 
is  denied,  may  ask  as  alternative  relief,  that  if  plaintiff  fail  to  establish 
its  execution,  he  be  adjudged  equitably  entitled  to  enforce  a  prior  incum- 
brance to  obtain  moneys  to  pay  which  the  second  mortgage  was  given,  as  no 
inconsistency  can  be  said  to  be  created  by  such  prayer. 

Campbell  v.  Campbell,  23  Abb.  N.  C.  187;  23  St.  Rep.  352;  5  Supp.  171; 
1  Silv.  S.  Ct.  HO. 
XL  N.  Y.  A.  C.  11 
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which  induced  the  purchase  of  stock  in  the  corporation  does  not  abate 
on  the  death  of  such  purchaser. 

Appeal  from  special  term,  Kings  county. 

Action  by  Arnon  Lyon  Squiers,  as  executor  of  the  will  of  Car- 
oline Wylie  Squiers,  against  Edward  Thompson  and  others. 
From  an  interlocutory  judgment  overruling  the  demurrer  of  de- 
fendant Edward  Thompson  to  the  complaint,  he  appeals.  Af- 
firmed. 

Argued  before  Goodrich,  P.  J.,  and  Babtlett,  Jenks, 
Woodward,  and  Hieschbeeg,  JJ. 

Office  and  Effect  of  Demand  for  Relief  in  Pleadings, — continued. 

So  where,  in  an  action  brought  for  the  foreclosure  of  a  purchase-money 
mortgage,  the  defendant  alleges  in  his  answer  fraud  and  deceit  in  the  sale 
to  him  of  the  premises  in  question  concerning  the  lien  of  a  judgment  af- 
fecting said  premises,  he  may  demand  judgment  for  a  cancellation  of  the 
mortgage,  and  a  recovery  by  him  of  the  amount  paid  thereon;  or  that  the 
amount  of  the  judgment  be  deducted  from  the  amount  of  the  mortgage. 

Lyke  v.  Post,  65  How.  Pr.  298. 

A  complaint,  however,  cannot  contain  inconsistent  demands  for  relief. 

Linden  v.  Hepburn,  3  Sandf.  668;  5  How.  Pr.  188. 

Thus,  a  complaint  cannot  pray  for  judgment  of  forfeiture  of  a  lease,  and 
dispossession  of  the  tenant,  and  Also  for  an  injunction  restraining  the  lat- 
ter from  making  alterations  in  the  building  and  using  them  for  purposes 
prohibited  in  the  lease. 

Id. 

An  order  for  arrest  may  be  granted  upon  a  complaint  stating  facts  that 
merely  constitute  a  cause  of  action  for  fraud  or  deceit,  although  in  addi- 
tion to  a  prayer  for  damages  there  is  a  demand  in  the  complaint  for  equita- 
ble relief. 

Redfield  v.  Frear,  9  Abb.  Pr.  N.  S.  449. 

The  court  has  power  to  remove  trustees  under  a  prayer  in  a  complaint  in 
an  equitable  action  that  they  be  compelled  to  turn  over  the  whole  fund  to 
the  beneficiaries,  as  that  prayer  is  equivalent  to  a  request  for  such  removal. 

Jonea  v.  Jones,  8  Misc.  660;  60  St.  Rep.  429;  30  Supp.  177. 

Where  the  complaint  demands  equitable  relief  to  which  the  plaintiff  is 
clearly  not  entitled,  it  is  within  the  discretion  of  the  court  to  permit  an 
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John  L.  Hill,  for  appellant 

E.  P.  Lyons,  for  respondent. 

Goodrich,  P.  J.  The  defendant  Thompson  appeals  from  an 
interlocutory  judgment  overruling  a  demurrer  to  the  complaint. 
Three  grounds  are  stated  in  the  defendant's  brief,  as  follows : 

"(1)  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action, — accompanied  by  insistence  that  the  cause  is  in  equity,  and 
that  the  complaint  cannot  be  sustained  as  stating  a  cause  of  action  in 
equity.  (2)  That  there  is  a  defect  of  parties  defendant,  in  that  the  receiv- 
ers of  the  Anglo-American  Savings  &  Loan  Association  are  necessary  par- 

Office  and  Effect  of  Demand  fob  Relief  in  Pleadings, — continued. 

amendment  to  the  complant,  by  striking  out  such  prayer  for  relief  and  in- 
serting in  its  place  a  demand  for  damages  which  the  facts  alleged  warrant. 
Zimmerman  v.  Dieckerhoff,  14  St.  Rep.  595. 

c.  Effect  of  demand  as  determining  character  of  action. 

The  character  of  an  action  is  not  necessarily  determined  by  the  form  of 
relief  demanded  in  the  complaint. 

Hale  v.  Omaha  National  Bank,  49  N.  Y.  626. 

Graves  v.  Spier,  58  Barb.  349. 

Redfield  v.  Frear,  9  Abb.  Pr.  N.  S.  449. 

Bell  v.  Merrifield,  109  N.  Y.  202;  16  N.  E.  55;  14  St.  Rep.  796;  14  Civ. 
Pro.  146;  28  Week.  Dig.  557. 

Williams  v.  Slote,  70  N.  Y.  601. 

Marie  v.  Garrison,  13  Abb.  N.  C.  210. 

O'Brien  v.  Ottenberg,  59  St.  Rep.  379;  28  Supp.  605. 

Rogers  v.  Rogers,  75  Hun,  133;  57  St.  Rep.  793;  27  Supp.  276. 

Watkins  v.  Watkins  &  Turner  Lumber  Co.,  11  App.  Div.  517;  77  St.  Rep. 
41;  43  Supp.  41. 

But  where  a  complaint  sets  forth  facts  that  may  support  equally  an  action 
at  law  or  equity,  the  character  of  the  action  is  determined  by  the  relief  de- 
manded. 

O'Brien  v.  Fitzgerald,  143  N.  Y.  377;  38  N.  E.  371;  62  St.  Rep.  344. 

Rodgers  v.  Rodgers,  11  Barb.  595. 

Graves  v.  Spier,  58  Barb.  349. 

And  it  may  be  stated  as  a  general  proposition  that  where  the  facts  are 
so  alleged  in  a  pleading  as  to  render  it  doubtful  to  what  class  the  action 
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ties  defendant,  and  have  not  been  joined.  (3)  Improper  joinder  of  causes 
of  action." 

As  the  subject-matter  of  this  action  has  been  before  this  court 
on  two  occasions  (People  v.  Anglo-American  Savings  &  Loan 
Ass'n,  60  App.  Div.  389;  103  St.  Kep.  1054;  69  Supp.  1054; 
Id.,  66  App.  Div.  9;  106  St.  Eep.  1021;  72  Supp.  1021),  it  will 
not  be  necessary  to  detail  minutely  the  allegations  of  the  com- 
plaint Briefly  summarized,  it  alleges  that  the  defendants  were 
directors  of  the  Anglo-American  Savings  &  Loan  Association; 
that  the  articles  of  incorporation  provided  that  its  funds  should 
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belongs,  the  demand  for  relief  will  be  consulted  in  determining  that  ques- 
tion. 

Dows  v.  Green,  3  How.  Pr.  376. 

Spalding  v.  Spalding,  3  How.  Pr.  297. 

The  fact  that  legal  relief  is  demanded  in  a  complaint  in  which  the  facts 
alleged  only  show  a  cause  of  action  in  equity  will  not  make  the  action  one 
at  law. 

Bell  v.  Merrifield,  109  N.  Y.  202;  16  N.  E.  55;  14  St.  Rep.  796;  14  Civ. 
Pro.  146;  28  Week.  Dig.  557. 

Pegram  v.  New  York  Elevated  R.  Co.,  147  N.  Y.  135;  41  N.  E.  424;  69 
St.  Rep.  397. 

Thus,  where  the  main  relief  sought  in  an  action  against  an  elevated  rail- 
road company  is  an  injunction  restraining  the  company  from  maintaining 
and  operating  its  road  in  a  certain  street  to  the  prejudice  of  the  abutting 
property,  the  fact  that  the  complaint  also  contains  a  prayer  for  past  dam- 
ages will  not  affect  the  equitable  character  of  the  action. 

Pegram  v.  New  York  Elevated  R.  Co.,  147  N.  Y.  135;  41  N.  E.  424;  69 
St.  Rep.  397. 

So  where  the  facts  stated  in  a  complaint  set  up  a  cause  of  action  at  law, 
the  fact  that  the  plaintiff  includes  in  his  prayer  for  relief  a  demand  for 
equitable  relief  will  not  make  the  action  one  in  equity. 

Lake  v.  Sweet,  45  St.  Rep.  367;  18  Supp.  342. 

Bennett  v.  Vonder  Bosch,  26  App.  Div.  311;  83  St.  Rep.  802;  49  Supp. 
802. 

Graves  v.  Spier,  58  Barb.  349. 

Thus,  where  the  facts  alleged  in  the  complaint  constitute  a  cause  of  ac- 
tion for  ejectment  and  that  alone,  the  fact  that  in  addition  to  the  usual 
relief  demanded  in  such  an  action  the  complaint  demanded  judgment  that 
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be  invested  in  first  mortgages  upon  improved  real  estate  in 
amount  not  exceeding  60  per  cent,  of  the  appraised  value ;  that 
the  directors  violated  the  articles  by  investing  funds  in  second 
mortgages  instead  of  first  mortgages,  being  what  are  referred  to 
in  our  previous  opinion  as  the  Price  mortgages ;  that  the  defend- 
ants printed  the  articles  of  association  and  certain  annual  reports 
for  general  distribution  as  prospectuses  to  induce  and  effect  the 
sale  of  its  stock,  and  that  Mrs.  Squiers,  the  plaintiff's  testatrix, 
purchased  three  shares  of  prepaid  stock  for  $199,  and  became  a 
stockholder  of  the  association,  in  reliance  upon  such  statements, 

Office  and  Effect  of  Demand  fob  Relief  in  Pleadings, — continued. 

a  conveyance  and  will  affecting  the  premises  involved  be  declared  invalid 
and  of  no  effect,  and  that  the  same  be  set  aside  and  cancelled  of  record,  and 
that  the  grantee  and  beneficiary  under  such  deed  and  will  respectively  be 
barred  from  setting  up  her  pretended  title  to  the  land,  does  not  change  the 
character  of  the  action  from  legal  to  equitable. 

Bennett  v.  Yonder  Bosch,  26  App.  Div.  311;  83  St.  Rep.  802;  40  Supp. 
802. 

So  where  the  facts  stated  in  a  complaint  constitute  a  cause  of  action  for 
the  recovery  of  damages  for  false  and  fraudulent  representations  and  there 
is  a  prayer  for  relief  asking  for  damages  in  a  specified  amount,  the  action 
will  be  held  to  be  an  action  at  law  to  recover  the  damages  sustained  by 
reason  of  the  fraud,  and  this  notwithstanding  there  is  also  a  prayer  asking 
for  equitable  relief  in  the  alternative,  where  no  cause  of  action  upon  which 
such  alternative  relief  could  be  based  is  stated  in  the  complaint. 

Graves  v.  Spier,  5.8  Barb.  349. 

Although  the  plaintiff  alleges  facts  in  his  complaint  which  justify  his 
demand  therein  for  legal  as  well  as  equitable  relief,  yet  he  cannot  have  the 
action  stricken  from  the  equity  calendar  upon  which  it  has  been  placed,  on 
the  ground  that  the  action  is  one  at  law  and  not  one  in  equity,  where  his 
complaint  contains  the  allegation  that  he  has  no  adequate  remedy  at  law, 
and  he  has  obtained  a  temporary  injunction  in  the  action. 

Loomis  v.  Decker,  4  App.  Div.  409;  39  Supp.  441. 

d.  When  no  answer. 

Under  Sec.  1207  Code  Civil  Procedure,  providing  that  where  there  is  no 
answer  the  plaintiff  is  not  entitled  to  a  judgment  more  favorable  than  that 
demanded  in  the  complaint,  there  must  be  a  demand  for  relief  of  some  na- 
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which  were  in  fact  false ;  that  the  association  has  been  adjudged 
insolvent,  and  receivers  have  been  appointed;  that  the  defend- 
ants organized  a  realty  corporation,  which  has  taken  over  from 
the  receivers  (this  under  the  decision  in  66  App.  Div.  9 ;  106 
St.  Rep.  1021 ;  72  Supp.  1021)  all  the  assets  of  the  corporation, 
nominally  at  50  cents  on  the  dollar ;  that  no  payment  in  cash  was 
made  to  the  receivers,  but  that  they  have  taken  back  a  second 
mortgage  on  the  Price  real  estate  interests,  payable  in  three 
years,  without  interest*  by  reason  whereof  the  amount  and  time 
when  the  plaintiff  will  realize  anything  are  problematical  and 
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ture,  since  the  plaintiff  cannot  be  given  a  judgment  by  default  if  he  merely 
allege  the  facts  upon  which  he  bases  his  right  to  relief. 

Dusenbury  v.  Dusenbury,  4  Civ.  Pro.  126. 

Where  a  defendant  has  failed  to  answer,  the  judgment  taken  against  him 
should  only  be  for  the  relief  demanded  in  the  complaint,  but  where  a  judg- 
ment has  been  entered  by  default  for  relief  to  which  the  plaintiff  is  entitled 
under  the  allegations  of  the  complaint,  although  such  relief  is  not  asked 
for,  such  judgment  is  not  void  but  only  irregular,  and  may  be  amended 
upon  motion. 

Naughton  v.  Vion,  91  Hun,  360;  70  St.  Rep.  776;  3d  Supp.  312. 

Where,  in  an  action  to  enforce  a  lien  on  a  bond  held  as  collateral  se- 
curity, the  complaint  merely  demands  a  sale  of  the  debtor's  interest  in  the 
bond,  and  a  deficiency  judgment,  the  plaintiff  is  not,  upon,  failure  of  such 
debtor  to  answer,  entitled  to  a  judgment  against  him  for  the  amount  of 
the  debt. 

Olcott  v.  Kohlsaat,  27  St.  Rep.  914;  8  Supp.  117. 

The  fact  that  a  judgment  rendered  by  default  is  more  favorable  to  the 
plaintiff  than  that  demanded  in  the  complaint  is  not  available  to  a  person 
not  a  defendant  or  interested  in  the  defense  of  the  action,  as  Sec.  1207 
Code  Civil  Procedure,  forbidding  such  a  judgment  is  only  applicable  be* 
tween  the  parties  to  the  action. 

Teck    v.  New  York  and  New  Jersey  R'y  Co.,  85  N.  Y.  246. 

And  it  seems  that  the  fact  that  the  plaintiff  in  an  action  to  foreclose  a 
mortgage  was  awarded  judgment  by  default  for  a  larger  amount  than  that 
claimed  in  the  complaint  which  demanded  judgment  foreclosing  the  mort- 
gage, does  not  render  such  judgment  liable  to  attack,  as  the  law  requires 
that  the  amount  due  shall  be  ascertained,  and  the  judgment  cannot  be  re- 
garded as  more  favorable  in  respect  to  foreclosure  than  that  demanded. 

Id. 


NEW  YORK  ANNOTATED  CASES.  167 

1902]  Squiers  v.  Thompson. 

uncertain,  and  consequently  there  is  at  law  no  complete  and  ade- 
quate remedy.  The  prayer  is  that  the  defendants  may  indem- 
nify the  plaintiff,  and  make  good  their  false  representations,  and 
repay  the  plaintiff  the  money  so  invested  by  the  testatrix.  The 
learned  counsel  for  the  defendants  contends  "that  directors  can- 
not be  adjudged  liable  at  the  suit  of  a  stockholder  in  equity,  in 
any  view."  He  concedes,  as  well  he  may,  that  the  English  rule 
is  established  by  Hill  v.  Lane,  L.  E.  11  Eq.  215,  and  Peek  v. 
Gurney,  L.  E.  6  H.  L.  377.  In  the  latter  case  Lord  Chelms- 
ford said  (page  390) : 

"It  is  a  suit  instituted  to  recover  damages  from  the  respondents  for  the 
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If  the  plaintiff  in  an  action  of  foreclosure  fail  to  ask  judgment  for  any 
deficiency  that  may  arise  against  the  purchaser  of  the  land  or  an  assignor 
or  guarantor  of*  the  mortgage  debt,  he  cannot,  upon  such  defendant's  fail- 
ure to  answer,  be  awarded  judgment  for  a  deficiency. 

SimonBon  v.  Blake,  20  How.  Pr.  484;  12  Abb.  Pr.  331. 

e.  When  answer. 

The  rule  is  well  established  that  after  an  answer  has  been  interposed  the 
plaintiff,  irrespective  of  the  relief  demanded,  is  entitled  to  any  relief  war- 
ranted by  the  facts  proved,  consistent  with  those  alleged,  and  not  hostile 
to  the  general  theory  of  the  allegations  of  the  complaint,  although  not 
strictly  conforming  thereto. 

Rogers  v.  N.  Y.  &  Texas  Land  Co.,  134  N.  Y.  197;  32  N.  E.  27;  48  St. 
Rep.  263. 

Mott  v.  Oppenheimer,  135  N.  Y.  312;  31  N.  E.  1097;  48  St.  Rep.  75. 

Muldowney  v.  Morris  &  Essex  R.  Co.,  42  Hun,  444. 

Dusenbury  v.  Dusenbury,  4  Civ.  Pro.  126. 

Baker  v.  McLoughlin,  19  Week.  Dig.  29. 

Chester  v.  Jumel,  2  Silv.  Ct.  App.  179;  24  St.  Rep.  229;  5  Supp.  283. 

Prout  v.  Chisolm,  89  Hun,  108;  68  St.  Rep.  829;  34  Supp.  1066. 

McVity  v.  Stanton,  10  Misc.  105;  62  St.  Rep.  497;  30  Supp.  934. 

Finlayson  v.  Wiman,  84  Hun,  357;  65  St.  Rep.  545;  32  Supp.  347. 

Goldberg  v.  Finkelstein,  108  St.  Rep.  847 ;  74  Supp.  847. 

Whitman  v.  Holmes  Publishing  Co.,  33  Misc.  47;  102  St.  Rep.  167;  68 
Supp.  167. 

Donovan  v.  Sheridan,  37  Super.  256. 

Frear  v.  Pugsley,  9  Misc.  316;  60  St.  Rep.  425;  30  Supp.  149. 
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injury  the  appellant  has  sustained  by  having  been  deceived  and  misled,  by 
their  misrepresentations  and  suppression  of  facts,  to  become  a  shareholder 
in  the  proposed  company,  of  which  they  were  the  promoters.  It  is  precisely 
analogous  to  the  common-law  action  for  deceit.  There  can  be  no  doubt  that 
equity  exercises  a  concurrent  jurisdiction  in  cases  of  this  description,  and 
the  same  principles  applicable  to  them  must  prevail  both  at  law  and  in 
equity." 

The  learned  counsel  for  the  plaintiff  states  that  his  complaint 
was  drawn  in  accordance  with  Peek  v.  Gurney,and  contends  that 
the  American  rule  is  identical  with  the  English  rule  as  above 
stated.  The  industrious  counsel  for  each  party  have  been  un- 
able to  find  any  decision  exactly  involving  the  question  whether 
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Bergmann  v.  Salmon,  79  Hun,  456;  61  St.  Rep.  449;  29  Supp.  968.    ' 

DeWitt  v.  Van  Schoyk,  35  Hun,  103. 

In  other  words,  where  a  complaint  sets  forth  facts  which  clearly  warrant 
certain  relief  demanded,  the  court  will  merely  disregard  a  demand  for  other 
relief  which  is  not  supported  by  any  allegations  of  the  complaint. 

Short  v.  Barry,  58  Barb.  177;  3  Lans.  143;  40  How.  Pr.  210. 

And  especially  in  an  equitable  action  although  the  prayer  is  defective  a» 
to  one  form  of  equitable  relief,  the  court  will  grant  any  relief  consistent 
with  the  case  made  by  the  complaint  and  embraced  within  the  issues. 

Bryant  v.  Allen,  54  App.  Div.  500;  101  St.  Rep.  89;  67  Supp.  89. 

And  the  rule  under  consideration  is  particularly  applicable  where  the 
complaint,  in  addition  to  a  demand  for  specific  relief,  also  contains  a  pray- 
er for  general  relief. 

Rogers  v.  N.  Y.  &  Texas  Land  Co.,  134  N.  Y.  197;  32  N.  E.  27;  48  St. 
Rep.  263. 

DeWitt  v.  Van  Schoyk,  35  Hun,  103. 

Mott  v.  Oppenheimer,  135  N.  Y.  312;  31  N.  E.  1097;  48  St.  Rep.  75. 

Schultz  v.  Third  Ave.  R.  Co.,  89  N.  Y.  242. 

Thus,  where  the  owners  of  two  adjoining  lots  had  entered  into  an  agree- 
ment under  which  either  was  authorized  to  construct  a  party- wall,  the  oth- 
er to  pay  one-half  of  the  cost  thereof  in  case  he  made  use  of  it,  the  court,  in 
an  action  brought  by  a  subsequent  owner  of  one  of  the  lots,  upon  which  had 
been  erected  a  party-wall,  against  a  subsequent  grantee  of  the  adjoining 
lot,  whose  grantor  had  begun  to  make  use  of  such  party- wall,  to  restrain 
the  defendant  from  using  such  wall  until  payment  to  the  plaintiff  of  one- 
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the  doctrine  of  Peek  v.  Gurney,  supra,  has  been  adopted  by  our 
courts.  But  in  Kilbourn  v.  Sunderland,  130  U.  S.  505 ;  9  Sup. 
Ct  594,  32  L.  ed.  1005,  it  was  held  that,  where  a  charge  of  fraud 
involves  the  consideration  of  principles  applicable  to  fiduciary 
and  trust  relations,  equity  has  jurisdiction  over  it,  as  fraud  has- 
a  more  extensive  significance  in  equity  than  it  has  at  law. 
In  1  Pom.  Eq.  Jur.  (2d  Ed.)  §  217,  it  is  said: 

"The  insufficiency  and  inadequacy  of  the  legal  remedies  to  meet  the  re- 
quirements of  justice  under  any  given  state  of  circumstances,  where  the 
primary  rights,  interests,  or  estates  of  the  litigant  parties  to  he  enforced 
or  maintained  are  wholly  legal,  constitute  the  foundation  of  the  concurrent 
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half  the  value  thereof,  and  for  such  further  relief  as  might  seem  proper, 
may  render  judgment  directing  payment  to  the  plaintiff  of  the  value  of 
one-half  the  wall  and  charging  defendants  premises  with  such  payment  and 
directing  that  unless  made  they  be  sold  to  satisfy  the  judgment. 

Mott  v.  Oppenheimer,  135  N.  Y.  312;  31  N.  E.  1097;  48  St.  Rep.  75. 

Where  a  complaint,  in  an  action  to  recover  damages  for  personal  injuries,, 
contains  three  counts  all  based  upon  the  same  accident,  and  each  of  which 
contains  the  allegation  that  plaintiff  has  thereby  suffered  damage  in  the 
sum  of  $10,000,  a  general  prayer  for  relief  that  the  plaintiff  be  awarded 
damages  for  $20,000,  will  sustain  a  verdict  for  $15,000,  although  upon 
trial,  the  court  ruled  in  substance  that  plaintiff  could  only  recover  under 
the  first  count. 

Schultz  v.  Third  Ave.  R.  Co.,  89  N.  Y.  242. 

But  even  if  it  could  be  held  that  the  first  count  of  the  complaint  should, 
in  order  that  the  verdict  might  be  sustained,  have  alleged  $15,000  damages,, 
the  defect  is  one  which  could  be  amended  on  appeal. 

Id. 

Where  the  complaint  contains  a  prayer  for  injunctive  relief  and  also 
one  for  damages,  and  the  action  is  brought  on  for  trial  before  an  equity 
court,  the  latter,  upon  arriving  at  the  conclusion  that  the  case  is  not  one 
for  injunctive  relief,  ought  not  to  dismiss  the  action  but  should  retain  it 
and  award  legal  damages  to  which  the  plaintiff  is  entitled. 

Thome  v.  French,  4  Misc.  436;  54  St.  Rep.  137;  24  Supp.  694,  Aff'd 
without  opinion,  143  N.  Y.  679;  39  N.  E.  494. 

Where  the  complaint  states  facts  which  show  that  for  a  proper  settle- 
ment of  the  rights  of  the  parties,  an  accounting  will  be  necessary,  and  the 
proof  having  established  the  necessity  therefor,  it  is  not  material  that  such 
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jurisdiction  of  equity  to  interfere  under  those  circumstances.  They  are 
the  essential  facts  upon  which  the  existence  of  that  jurisdiction  depends. 
Since  the  primary  rights,  interests,  or  estates  of  the  litigant  parties  are  le- 
gal, those  parties  are,  of  course,  entitled  to  go  into  a  court  of  law,  and  ob- 
tain the  remedies  which  it  can  furnish.  But  it  is  solely  because  these  legal 
remedies  are,  under  the  assumed  circumstances,  inadequate  to  do  complete 
justice  by  reason  of  the  imperfection  of  the  judicial  methods  adopted  by 
the  law  courts,  that  the  courts  of  equity  have  also  the  power  to  interfere, 
and  to  award,  in  pursuance  of  their  own  judicial  methods,  remedies  which 
are  of  the  same  general  kind  as  those  granted  by  the  courts  of  law  to  the 
same  litigant  parties  under  the  same  circumstances.  This  is  the  essential 
element  of  the  concurrent  jurisdiction.  Its  very  existence  thus  depends 
upon  the  inadequacy  of  the  legal  remedies  given  to  the  litigant  parties 
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relief  was  not  in  terms  prayed  for,  as  it  may  be  allowed  under  the  general 
prayer  for  relief  contained  in  the  complaint. 

Dyckman  v.  Valiente,  42  N.  Y.  549. 

Wood  v.  Brown,  34  N.  Y.  337. 

Waters  v.  Crawford,  2  T.  &  C.  602. 

Likewise,  where  the  complaint  prayed  that  a  deed  of  trust  be  declared 
"void,  null  and  of  no  effect"  and  also  "for  such  further  relief  as  may  be 
agreeable  to  equity  and  good  conscience,"  it  was  held  that  although  the  de- 
termination was  reached  that  the  deed  could  not  be  declared  void,  yet  un- 
dei  the  general  prayer,  the  court  could  decree  that  the  contract  be  re- 
formed. 

Grafton  v.  Remsen,  16  How.  Pr.  32. 

The  fact  that  a  complaint,  in  an  action  to  foreclose  a  mechanic's  lien, 
which  has  been  discharged  by  the  giving  of  a  bond,  does  not  specifically 
ask  for  a  personal  judgment  against  the  sureties  will  not  preclude  the 
court  from  awarding  such  a  judgment,  wtiere  the  complaint  asks  for  judg- 
ment according  to  the  law  of  the  case  and  contains  a  prayer  for  general 
relief,  especially  where  such  sureties  appeared  upon  the  trial  and  were 
heard  upon  the  question. 

Mathiasen  v.  Shannon,  25  Misc.  274;  88  St.  Rep.  305;  54  Supp.  305. 

And  the  fact  that  the  complaint  demands  judgment  for  a  sum  of  money 
will  not  preclude  the  court  from  awarding  the  plaintiff  the  same  amount 
by  way  of  equitable  relief,  if  the  facts  established  warrant  only  that  relief. 

Hale  v.  Omaha  National  Bank,  49  N.  Y.  626. 

Ghaurant  v.  Maillard,  56  App.  Div.  11;  101  St.  Rep.  345;  67  Supp.  345. 

Gee  v.  Pendas,  66  App.  Div.  566;  107  St.  Rep.  247;  73  Supp.  247. 

Webb  v.  Staves,  1  App.  Div.  145;  72  St.  Rep.  711;  37  Supp.  414. 

Emery  v.  Pease,  20  X.  Y.  62. 
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under  the  same  circumstances  upon  which  the  equity  tribunal  bases  its  ad- 
judication." 

So,  also,  Mr.  Thompson,  in  his  work  on  Corporations  (section 
1483). 

"It  is  clear  upon  authority  that  in  those  cases  where  it  is  sought  to  re- 
cover of  directors  damages  which  a  person  has  sustained  in  consequence-  of 
his  having  been  induced  by  their  fraud  to  take  shares  in  their  company, 
the  courts  of  equity  exercise  a  jurisdiction  concurrent  with  that  of  the 
courts  of  law.  .  .  .  •Section  1485:  "In  giving  relief  in  these  cases 
against  the  directors  and  officers,  the  courts  of  law  and  the  courts  of  equity 
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Thus,  where  the  complaint  alleges  facts  which  warrant  a  judgment  for 
an  accounting  such  relief  may  be  granted  although  the  prayer  in  the  com- 
plaint is  merely  a  demand  for  a  certain  sum  as  a  stated  balance  between 
the  parties. 

Emery  v.  Pease,  20  N.  Y.  62. 

In  an  action  brought  by  a  creditor  against  heirs  and  devisees,  for  the 
recovery  of  a  debt  owing  by  the  testator,  upon  the  debt  being  established 
a  judgment  may  be  entered  charging  the  testator's  land  with  the  debt,  al- 
though the  demand  in  the  complaint  is  for  a  judgment  against  the  defend- 
ants personally. 

Wood  v.  Wood,  26  Barb.  356. 

And  where  the  plaintiff  has  demanded  only  equitable  relief  which  cannot 
be  granted,  the  action  may  be  continued  as  an  action  at  law  if  the  facts 
sustain  it  and  there  are  sufficient  allegations  in  the  complaint  to  support 
such  an  action. 

Andrew  v.  New  Jersey  Steamboat  Co.,  11  Hun,  490. 

So  where,  in  an  action  by  a  traveling  salesman  employed  under  a  con- 
tract by  the  terms  of  which  he  was  to  have  a  commission  on  all  sales  made 
by  him  and  on  certain  other  orders  received  by  his  employers,  the  fact  that 
the  plaintiff  demands  in  his  complaint  an  acounting  showing  all  sales 
made  under  the  contract,  and  the  recovery  of  the  sum  found  due  to  him, 
which  accounting  cannot  be  granted,  will  not  preclude  the  plaintiff  from 
recovering  judgment  for  the  sum  found  due  him  if  such  a  judgment  is  con- 
sistent with  the  case  made  by  him. 

Chaurant  v.  Maillard,  56  App.  Div.  11;  101  St.  Rep.  345;  67  Supp.  345. 

Gee  v.  Pendas,  66  App.  Div.  566;  107  St.  Rep.  247;  73  Supp.  247. 

A  judgment  creditor  who  instituted  an  action  to  set  aside  a  chattel 
mortgage  and  have  the  property  sold  and  applied  in  payment  of  his  claim, 
who  is  unable  to  identify  the  chattels  because  commingled  with,  the  prop- 


172  VOLUME  XL 


Appellate  Division.  [Juner 


proceed,  according  to  the  highest  authority,  upon  the  same  grounds.  'There 
can  be  no  doubt,'  says  Lord  Chelmsford,  'that  equity  exercises  a  concurrent 
jurisdiction  in  cases  of  this  description,  and  the  same  principles  applicable 
to  them  must  prevail  both  at  law  and  in  equity.' " 

The  allegation  of  the  complaint  that  the  defendants  organized 
and  were  directors  of  the  realty  company,  which  has  taken  over 
the  assets  of  the  association,  giving  back  a  mortgage  to  run  for 
three  years,  and  that  a  delay  for  that  period  will  result*  coupled 
with  the  further  allegation  that  the  plaintiff  has  no  adequate 
remedy  at  law,  justifies  a  resort  to  equity.     In  equity  the  f  raud- 
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erty  of  the  defendants,  may,  upon  showing  sufficient  facts  to  avoid  the 
mortgage,  be  awarded  a  judgment  for  the  value  of  the  property  taken  by 
the  defendants  under  the  terms  of  the  mortgage,  although  the  plaintiff's 
complaint  only  asked  judgment  that  the  mortgage  be  declared  void,  a  re- 
ceiver of  the  chattels  appointed,  the  property  sold  and  the  proceeds  applied 
in  payment  of  the  plaintiff's  judgment. 

Campbell  Printing  Press  &  Mfg.  Co.  v.  Damon,  48  Hun,  509;  16  St.  Rep~ 
131;  1  Supp.  185. 

Although  the  complaint,  in  an  action  for  the  specific  performance  of  a 
contract  for  the  sale  of  land,  demands  that  relief  only,  it  is  proper  for  the 
court,'  after  the  trial  of  issues  raised  by  the  defendant's  answer,  to  direct 
judgment  in  plaintiff's  favor  for  the  balance  due  him  as  incidental  to  the 
main  relief  sought  and  granted. 

Palmer  v.  Cypress  Hill  Cemetery,  122  N.  Y.  429;  25  N.  E.  983;  34  St. 
Rep.  30. 

In  an  action  brought  to  compel  the  execution  of  the  satisfaction  of  a 
moitgage  by  reason  of  the  fact  that  the  mortgagor  had  tendered  the 
amount  due  thereunder,  in  the  complaint  in  which  action  judgment  was 
demanded  for  that  relief,  the  court  is  authorized,  upon  finding  that  such 
tender  was  not  effective  by  reason  of  not  having  been  kept  good,  to  award 
judgment  permitting  the  plaintiff  to  redeem  on  paying  the  sum  due  with 
costs,  although  that  particular  relief  was  not  asked  in  terms  by  the  com- 
plaint. 

Simson  v.  Chadwick,  20  Week.  Dig.  35. 

But  it  has  been  held  that  where  the  whole  scheme  of  a  complaint  is  to- 
obtain  equitable  relief  and  only  that  is  demanded,  and  it  is  alleged  in  the 
complaint  that  an  action  for  legal  relief  cannot  be  maintained,  the  action, 
cannot  be  tured  into  a  mere  legal  one  for  the  recovery  of  money. 

Fitzsimons  v.  Drought,  16  App.  Div.  454;  79  St.  Rep.  44;  45  Supp.  44. 
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ulent  intent  of  the  defendants  need  not  be  proven,  while  at  law 
such  an  intent  must  be  established ;  and  this  is  an  additional  rea- 
son why  resort  may  be  had  to  equity.  See  Cook,  Corp.  §  356. 
We  are  of  opinion  that  the  rule  of  Peek  v.  Gurney,  supra,  is  the 
law  of  this  state,  and  that  the  plaintiff  has  the  right  to  equitable 
relief  not  attainable  in  an  action  at  law. 

In  Parker  v.  John  Pullman  &  Co.,  36  App.  Div.  208,  90  St 
Kep.  734 ;  56  Supp.  734,  which  came  up  on  demurrer,  we  held, 
on  what  seemed  to  us  to  be  abundant  authority,  that  under  our 
present  system  of  pleading  a  plaintiff  is  entitled  to  such  relief  as 
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So  where  an  action  in  equity  is  brought  to  procure  the  specific  perform- 
ance of  an  agreement  to  make  a  will  the  complaint  in  which  demands  only 
equitable  relief,  which  latter  in  view  of  the  facts  established  upon  the  trial 
cannot  be  granted,  the  court  cannot  retain  the  action  as  one  at  law  to 
award  the  plaintiff  damages  for  the  failure  of  the  intestate  to  perform  the 
contract  in  question. 

Gall  v.  Gall,  17  App.  Div.  312;  79  St.  Rep.  248;  45  Supp.  248. 

Where  a  compliant  in  the  nature  of  a  creditor's  bill  prays  that  the  sale 
and  conveyance  of  certain  land,  which  it  is  claimed  the  debtor  had  con- 
veyed with  intention  to  defraud  his  creditors,  be  set  aside  and  also  asks 
for  other  equitable  relief,  it  is  not  proper  for  the  court  to  retain  the  action 
and  grant  legal  relief,  where  it  appears  upon  the  trial  that  the  property 
in  question  was  conveyed  to  a  person  not  made  a  party  to  the  action. 

Sage  v.  Kosher,  28  Barb.  287. 

And  the  fact  that  the  court,  upon  failure  of  the  plaintiff  to  establish  a 
cause  of  action  in  equity,  refused  to  entertain  jurisdiction  of  the  action  to 
award  legal  relief,  is  not  ground  for  complaint  on  appeal,  where  only  equi- 
table relief  was  demanded  in  the  complaint  and  that  alone  was  sought  on 
the  trial. 

Hawes  v.  Dobbs,  137  N.  Y.  465;  33  N.  E.  560;  51  St.  Rep.  271. 

Likewise,  where  the  complaint  alleges  an  agreement  on  the  part  of  one  of 
the  defendants  to  convey  certain  premises  to  plaintiff,  which  such  defend- 
ant did  not  carry  out,  but  subsequently  fraudulently  conveyed  the  prem- 
ises to  another  defendant,  and  relief  is  asked  that  the  conveyance  be  set 
aside  and  specific  performance  be  awarded  in  favor  of  the  plaintiff,  to 
which  complaint  the  defendants  interpose  separate  answers  and  state  that 
the  plaintiff  has  an  adequate  remedy  at  law  for  damages  against  the  gran- 
tor "who  is  financially  solvent  and  able  to  respond  in  damages  fdr  the 
breach  of  any  contract  to  which  he  is  a  party,"  the  plaintiff  upon  failing 
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the  allegations  of  the  complaint  justify,  irrespective  of  the  pray- 
er for  judgment,  whether  such  relief  be  legal  or  equitable,  and 
that  upon  such  allegations  as  make  out  any  cause  of  action  a 
complaint  is  not  demurrable  for  a  failure  to  demand  the  precise 
relief  to  which  the  plaintiff  appears  to  be  entitled.  It  is  un- 
questionable that,  if  the  plaintiff  herein  had  prayed  judgment 
only  for  the  $199  paid  by  Mrs.  Squiers  for  her  stock,  with  in- 
terest as  damages,  there  might  have  been  no  occasion  to  resort 
to  equity,  but  the  plaintiff  prays  for  indemnity.  Indemnity 
consists  not  only  in  the  repayment  to  her  estate  of  the  amount 
paid  by  her,  but  also  the  value  of  the  stock  as  the  defendants 
represented  it  to  be,  less  such  sum  as  may  come  to  her  estate  from 
and  through  the  final  adjustment  of   the   company's   business. 

Office  and  Effect  of  Demand  fob  Relief  in  Pleadings, — continued. 

to  prove  any  right  to  set  aside  the  conveyance  as  fraudulent  is  not  entitled 
to  have  the  action  retained  in  order  that  he  may  recover  his  damages  for 
breach  of  the  agreement  to  convey. 

Green  v.  Stewart,  19  App.  Div.  201;  79  St.  Rep.  982;  45  Supp.  982. 

And  where,  in  an  action  based  upon  fraud,  the  persons  actively  partici- 
pating in  the  fraud  are  not  named  as  parties,  by  reason  of  which  the  partic- 
ular relief  demanded  cannot  be  granted,  the  action  will  not  be  retained  to 
award  legal  relief  against  a  person  made  a  party  defendant. 

Alexander  v.  Katte,  10  Daly,  506. 

Where  the  complaint,  in  an  action  of  partition  brought  in  county  court, 
alleged  that  a  certain  deed  made  by  the  ancestor  of  the  plaintiff  was  not 
intended  to  operate  as  a  deed,  but  if  executed  was  intended  as  a  mortgage, 
and  demanded  that  the  respective  interests  of  the  parties  be  established 
and  the  premises  sold,  the  court  has  power,  in  addition  to  the  usual  judg- 
ment in  partition,  to  render  judgment  adjudging  the  deed  in  question 
fraudulent  and  void. 

Bell  v.  Gittere,  30  St.  Rep.  219;  9  Supp.  400. 

The  fact  that  the  answer  of  the  defendants,  in  an  action  to  foreclose  a 
mortgage,  which  they  claim  was  a  conveyance  in  the  form  of  a  deed  exe- 
cuted to  the  plaintiff  by  one  of  the  defendants  with  the  understanding  that 
plaintiff  should  in  turn  convey  to  the  other  defendant,  asks  simply  for  a 
dismissal  of  the  complaint,  does  not  prevent  the  court  upon  finding  the 
facts  as  claimed  by  the  defendants,  from  dismissing  the  complaint  and  di- 
recting that  the  plaintiff  execute  a  conveyance  as  theretofore  agreed. 

House  v.  Lockwood,  137  N.  Y.  259;  33  N.  E.  595;  50  St.  Rep.  787. 
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Hence  the  relief  to  which  the  plaintiff  is  entitled  is  broader  than 
judgment  for  a  definite  sum  and  interest*  and  for  this  relief  re- 
sort must  be  had  to  the  equity  side  of  the  court. 

In  the  recent  case  of  Black  v.  Vanderbilt,  70  App.  Div.  16 ; 
108  St  Rep.  1095 ;  74  Supp.  1095,  the  appellate  division  of  the 
first  department,  Mr.  Justice  O'Brien  writing,  said  (page  20, 
70  App.  Div.,  and  page  1097,  74  N.  Y.  Supp.)  : 

"We  can  find,  however,  no  authority  for  the  proposition  that,  where  a  suit 
is  brought  in  equity  for  equitable  relief,  and  the  defendant  demurs,  it  then 
becomes  the  duty  of  the  court,  where  the  facts  would  not  warrant  equitable 
redress,  to  hold  that  the  demurrer  is  bad,  because  it  might  be  concluded, 
upon  some  construction  of  the  allegations  of  the  complaint,  that  the  plain- 
tiff has  stated  certain  facts  which,  disregarding  all  the  others,  might  con- 
vert the  suit  into  an  action  at  law.     It  is  true  that  a  party  is  not  to  be 
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But  even  where  an  answer  has  been  interposed  the  relief  granted  must 
be  consistent  with  the  allegations  of  the  complaint. 

Evans  v.  Burton,  5  St.  Rep.  216;  25  Week.  Dig.  227. 

Stevens  v.  New  York,  84  N.  Y.  296. 

Bowen  v.  Webster,  3  App.  Div.  86;  38  Supp.  917. 

This  is  only  an  illustration  of  the  rule  that  a  recovery  must  be  had 
secumdum  allegata  et  probata. 

Bowen  v.  Webster,  3  App.  Div.  86;  38  Supp.  917. 

Where  an  action  is  brought  upon  a  note  and  one  of  the  persons  having 
an  interest  therein  is  made  a  party  defendant  because  of  his  refusal  to  join 
in  the  suit,  the  fact  that  the  complaint  demands  judgment  against  the  "de- 
fendants*' instead  of  against  the  party  liable  on  the  note  alone  will  not 
render  improper  a  judgment  for  the  amount  of  the  note  against  the  last 
named  person. 

Hopkins  v.  Lane,  2  Hun,  38;  4  T.  &  C.  311. 

The  rule  that  where  there  is  an  answer  the  court  may  grant  the  plaintiff 
any  relief  consistent  with  the  facts  proved  and  the  allegations  of  the  com- 
plaint does  not  warrant  the  court  in  granting  relief  upon  a  contract  set 
up  in  the  answer,  which  is  materially  different  from  that  alleged  in  the 
complaint,  where  the  plaintiff  does  not  accept  the  contract  as  alleged  in  the 
answer,  so  as  to  waive  his  own  version  of  it. 

Boardman  v.  Davidson,  7  Abb.  Pr.  N.  S.  439. 

Where  the  complaint  is  clear  and  unambiguous,  setting  up  a  cause  of 
action  against  two  defendants,  but  judgment  is  demanded  against  only  one, 
the  defendant  against  whom  a  judgment  is  not  demanded  has  a  right  to  re- 
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turned  out  of  court  merely  because  he  has  failed  to  demand  the  precise 
remedy  to  which  he  is  entitled,  and  that  he  may  state  in  his  complaint  the 
facts  upon  which  he  relies  in  such  a  manner  as  to  entitle  him  either  to  legal 
•or  equitable  relief." 

The  case  was  decided  by  a  divided  court,  Mr.  Justice  Laughlin 
•dissenting  in  a  careful  opinion,  in  which  he  cited  Parker  v.  John 
Pullman  &  Co.,  supra,  as  authority.  The  prevailing  opinion 
-cited  Swart  v.  Boughton,  35  Hun,  281,  287,  and  Cody  v.  First 
Nat.  Bank  of  Springfield,  Ohio,  63  App.  Div.  199 ;  105  St.  Eep. 
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ly  on  the  pleading,  and  although  he  defend  the  action  a  judgment  cannot 
be  rendered  against  him. 

Bradley  v.  Shafer,  64  Hun,  428;  46  St.  Rep.  462;  19  Supp.  640;  22  Civ. 
Pro.  299. 

Where  a  complaint  sets  forth  all  the  facts  esential  to  a  cause  of  action 
for  the  breach  of  a  contract  of  employment,  and  not  sufficient  facts  for 
the  recovery  of  wages,  the  mere  fact  that  the  demand  in  the  prayer  for  re- 
lief, is  for  $75.00  for  one  months'  pay,  does  not  render  the  complaint  de- 
fective or  warrant  its  dismissal  when  the  action  is  moved  for  trial. 

Williams  v.  Conners,  53  App.  Div.  599;  100  St.  Rep.  11;  66  Supp.  11. 

Notwithstanding  the  fact  that  the  court  will  never  refuse  to  entertain 
jurisdiction  of  an  action  merely  because  the  plaintiff  has  not  demanded  ap- 
propriate relief  in  his  complaint,  it  is  always  the  better  practice  to  de- 
mand the  precise  relief  to  which  the  allegations  entitle  the  pleader. 

Prout  v.  Cbisolin,  89  Hun,  108;  68  St.  Rep.  829;  34  Supp.  1066. 

f.  Sufficiency  of  demand  as  against  demurrer. 

A  demurrer  will  not  lie  to  a  complaint  because  the  plaintiff  has  not  de- 
manded the  precise  relief  to  which  he  is  entitled,  as  it  is  sufficient  if  the 
complaint  shows  that  he  is  entitled  to  any  relief,  either  legal  or  equitable. 

Lester  v.  Seilliere,  50  App.  Div.  239;  97  St.  Rep.  748;  63  Supp.  748. 

Wetmore  v.  Porter,  92  N.  Y.  76. 

Thomas  v.  Schumacher,  17  App.  Div.  441;  79  St.  Rep.  166;  45  Supp.  166. 

Aff'd  on  opinion  below,  163  N.  Y.  554;  57  N.  E.  1126. 

Hemmingway  v.  Poucher,  98  N.  Y.  281. 

Watkins  v.  Watkins  &  Turner  Lumber  Co.,  11  App.  Div.  517;  77  St.  Rep. 
41;  43  Supp.  41. 

Parker  v.  John  Pullman  &  Co.,  36  App.  Div.  208;  90  St.  Rep.  734;  56 
Supp.  734. 


NEW  YOKK  ANNOTATED  CASES.  177 

1902]  Squiers  v.  Thompson, 

277 ;  71  Supp.  277.  The  Swart  case  held  that,  where  all  the 
allegations  of  the  complaint  are  made  for  the  purpose  of  procur- 
ing equitable  relief,  and  that  relief  alone  is  asked  for,  the  com- 
plaint cannot  be  sustained  as  a  complaint  for  legal  redress  where 
no  answer  has  been  served.  This  was  apparently  on  the  ground 
that  a  judgment  for  plaintiff  by  default  could  grant  no  greater 
or  other  relief  than  that  which  was  prayed  for  in  the  complaint ; 
citing,  among  other  cases,  Edson  v.  Girvan,  29  Hun,  422,  and 
Fisher  v.  Charter  Oak  Life  Insurance  Co.,  67  How.  Pr.  191. 
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Thus,  a  demurrer  will  not  lie  to  a  pleading  because  the  demand  for  re- 
lief therein  is  too  broad. 

Andrews  v.  Shaffer,  12  How.  Pr.  441. 

Boeder  v.  Ormsby,  13  Abb.  Pr.  334. 

Moses  v.  Walker,  2  Hilt.  536. 

Woodgate  v.  Fleet,  9  Abb.  Pr.  222. 

Price  v.  Brown,  10  Abb.  N.  C.  67. 

Dodge  v.  Johnson,  9  Civ.  Pro.  339. 

Siandart  v.  Burtis,  46  Hun,  82;  15  St.  Rep.  145;  27  Week.  Dig.  344. 

Likewise,  the  fact  that  a  complaint  demands  a  greater  sum  as  damages 
than  the  plaintiff  is  entitled  to  upon  the  face  of  the  pleading  is  not  a 
ground  for  demurrer. 

Beale  v.  Hayes,  5  Sandf.  640. 

Moran  v.  Anderson,  1  Abb.  Pr.  288. 

Hecker  v.  De  Groot,  15  How.  Pr.  314. 

This  rule  is  frequently  applied  in  actions  in  which  the  complaint  de- 
mands equitable  relief  where  the  facts  alleged  only  warrant  legal  redress. 

Thomas  v.  Schumacher,  17  App.  Div.  441;  79  St.  Rep.  166;  45  Supp.  166. 

Ashley  v.  Lehmann,  8  Ann.  Cas.  208;  54  App.  Div.  45;  100  St.  Rep.  299; 
66  Supp.  299. 

The  cases,  however,  are  not  entirely  in  harmony  upon  the  subject,  and  in 
certain  instances  it  has  been  held  that  where  a  complaint  is  framed  solely 
with  the  view  of  obtaining  equitable  relief,  which  alone  is  demanded,  the 
court  must  sustain  a  demurrer  thereto  if  it  does  not  state  a  cause  of  action 
for  equitable  relief,  notwithstanding  the  fact  that  the  facts  stated  entitle 
the  plaintiff  to  some  form  of  legal  redress. 

Black  v.  Vanderbilt,  70  App.  Div.  16;  108  St.  Rep.  1095;  74  Supp.  1095. 

Swart  v.  Boughton,  35  Hun,  281. 

And  the  converse  of  this  proposition  has  been  held,  viz:  that  where  only 
legal  relief  is  demanded  a  demurrer  to  the  complaint  must  be  sustained  if 
XI.  N.  Y.  A.  C.  12 
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The  opinion  in  the  Cody  case  was  written  by  Mr.  Justice  Hatch, 
who,  while  a  member  of  this  court,  concurred  in  our  unanimous 
decision  in  Parker  v.  John  Pullman  &  Co.,  supra.  This  gives 
rise  to  the  question  whether  there  is  any  difference  in  the  prin- 
ciple to  be  applied  to  cases  where  only  equitable,  and  not  legal, 
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insufficient  facts  for  that  relief  are  alleged,  notwithstanding  the  fact  that 
certain  allegations  therein  might  sustain  an  action  in  equity. 

Cody  v.  First  National  Bank,  63  App.  Div.  199;  105  St.  Rep.  277;  71 
Supp.  277. 

And  in  an  earlier  case  the  general  rule  is  laid  down  that  a  demurrer  to 
a  complaint  must  be  sustained  if  the  plaintiff  under  the  facts  stated  is  not 
entitled  to  the  specific  relief  demanded,  although  such  facts  entitle  him  to 
some  other  relief. 

Edson  v.  Girvan,  29  Hun,  422. 

But  in  the  case  of  Parker  v.  John  Pullman  &  Co.,  36  App.  Div.  208;  90 
St.  Rep.  734;  56  Supp.  734,  it  was  held  thai  Sec.  1207  Code  Civil  Procedure 
prohibiting  a  judgment,  where  no  answer  is  served,  more  favorable  to  the 
plaintiff  than  that  demanded  in  the  complaint,  relates  not  to  an  action 
where  a  demurrer  has  been  interposed  but  to  one  where  a  judgment  is  to 
be  entered  by  default,  and  where  the  facts  set  forth  in  the  complaint  show 
that  plaintiff  is  entitled  to  any  relief,  either  legal  or  equitable,  it  is  not  de- 
murrable on  the  ground,  that  the  party  has  not  demanded  the  precise  re- 
lief to  which  he  appears  to  be  entitled. 

The  position  taken  in  the  case  last  cited  would  appear  to  be  the  more 
logical  and  reasonable,  and  in  view  of  the  decisions  of  the  court  of  appeals 
upon  the  subject  the  conclusion  is  inevitable  that  a  demurrer  to  a  com- 
plaint cannot  be  sustained  because  relief  is  demanded  which  is  not  war- 
ranted by  the  facts  alleged  in  the  complaint,  if  such  facts  show  that  the 
plaintiff  is  entitled  to  some  form  of  redress. 

The  cases  which  have  sustained  a  demurrer  to  a  complaint  because 
inappropriate  relief  was  demanded  hold  that  when  a  demurrer  is  taken 
to  a  complaint  Sec.  1207  Code  Civil  Procedure,  providing  that  when  no  an- 
swer is  served  a  judgment  cannot  be  taken  which  is  more  favorable  to  the 
plaintiff  than  that  demanded  in  the  complaint,  becomes  applicable  and 
therefore  if  the  relief  demanded  is  not  warranted  by  the  facts  alleged  the 
demurrer  must  be  sustained. 

Swart- v.  Boughton,  35  Hun,  281,  287. 

Cody  v.  First  National  Bank,  63  App.  Div.  199;  105  St.  Rep.  277;  71 
Supp.  277. 

Edson  v.  Girvan,  29  Hun,  422. 
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relief  is  prayed  for,  and  to  cases  where  only  legal,  and  not  equi- 
table, relief  is  prayed  for.  We  can  see  no  difference.  The  cases 
are  correlative,  and  no  reason  is  adduced  why  a  different  rule 
should  be  applied  to  the  two  classes  of  cases.  The  one  proposi- 
tion seems  to  be  the  corollary  to  the  other,  to  be  so  obvious  as  to 
require  no  demonstration.  There  is  no  doubt  that  the  prayer  of 
the  present  complaint  is  sufficient  and  broad  enough  to  permit 
the  plaintiff,  if  he  so  elect,  to  take  a  judgment  on  default  for  the 
sum  of  money  which  the  complaint  alleges  that  his  testatrix  paid 
for  the  stock  without  other  adjudication.  Both  legal  and  equit- 
able relief  are  demanded.  The  case  is  therefore  not  within  the 
reasons  upon  which  the  Black,  Swart,  and  Cody  cases  were  de- 
cided. In  any  view,  we  see  no  reason  why  we  should  not  adhere 
to  our  decision  in  the  case  of  Parker  v.  John  Pullman  &  Co., 
supra. 

Neither  are  the  receivers  necessary  parties  to  this  action,  even 
if  that  question  can  be  raised  by  the  demurrer  to  the  present  com- 
plaint. The  plaintiff  is  not  asking  relief  against  the  company. 
He  is  not  seeking  to  follow  the  assets  into  the  hands  of  the  re- 
ceivers. He  is  suing  the  defendants  for  their  deceit  To  this 
relief  the  receivers  are  not  necessary  parties.  If  we  should  sus- 
tain the  second  ground  of  the  demurrer,  it  might  be  regarded  as 
an  intimation  that  the  release  of  the  directors  has  effected  a  re- 
lease of  their  obligation  to  the  plaintiff. 

The  force  of  the  claim  that  there  has  been  an  improper  joinder 
of  causes  of  action  is  not  apparent  The  cause  of  action  is 
founded  simply  and  wholly  upon  the  deceit  of  the  directors. 
There  is  no  other  cause  of  action  alleged. 

The  cause  of  action  did  not  abate  by  the  death  of  Mrs.  Squiers. 
Bennett  v.  Wolfolk,  80  Hun,  390 ;  62  St  Rep.  55 ;  30  Supp. 
328 ;  section  1910,  Code  Civ.  Proc. 

We  are  clearly  of  opinion  that  the  plaintiff  is  entitled  to  equit- 
able relief,  that  the  receivers  are  not  necessary  parties  to  the  ac- 
tion, that  there  has  been  no  improper  joinder  of  causes  of  action, 
and  that  the  action  survives. 

The  interlocutory  judgment  should  be  affirmed,  with  costs. 
All  concur,  on  first  ground  only. 
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DONOVAN  v.  MAIN  et  al. 

[74  App.  Div.  U;  111  St.  Rep.  229;  77  Supp.  229.] 
{Supreme  Court,  Appellate  Division,  Second  Department.    June  19,  1902.) 

1.  Pleading — Amended   Complaint — Answer   Entitled   "To   the   Com- 

plaint." 
An  objection  that  an  answer  entitled  To  the  Complaint"  was  frivolous 
in  not  being  entitled  "To  the  Amended  Complaint"  (an  amended  com- 
plaint having  been  filed)  was  untenable;  the  amended  complaint  alone 
constituting  the  complaint  in  the  action. 

2.  Same — Answer — Denial  in  Language  of  Complaint. 

In  an  action  against  a  corporation  engaged  in  manufacturing  and  stor- 
ing chemicals,  for  injuries  received  by  an  explosion,  the  first  paragraph 
of  the  complaint  alleged  defendant's  business,  and  that  it  was  of  a 
dangerous  character.  The  answer  denied  such  allegations  in  nearly  the 
exact  words  of  the  complaint.  Held,  that  under  Code  Civ.  Proc.  §  500, 
providing  that  the  answer  must  contain  a  general  or  specific  denial  of 
each  material  allegation  of  the  complaint,  it  was  error  to  strike  out 
such  answer  as  frivolous. 

3.  Same— Negative  Pregnant. 

Where  a  complaint  alleged  that  the  defendants  were  engaged  in  a  dan- 
gerous business  at  the  time  of  the  injuries  received,  an  answer  denying 
that  the  defendants  were  engaged  in  such  business  is  not  a  negative 
pregnant.* 

4.  Same— General  Denial — Sufpicienct. 

An  answer,  on  information  and  belief,  to  a  paragraph  of  the  complaint, 
denying  "all  the  allegations  contained  in  the  paragraph,"  constitutes 
a  good  general  denial. thereof. 

5.  Same — Surplusage — Striking  out  Answer  as  Frivolous. 

Surplus  denials  and  allegations  in  an  answer  do  not  authorize  striking 
out  the  answer  as  frivolous. 

6.  Same — Permission  to  Amend — Effect. 

Error  in  striking  out  an  answer  as  frivolous  is  not  cured  by  permission 
to  amend. 


•For  note  on  "Negatives  Pregnant,"  see  7  Ann.  Cas.  488-491. 
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Appeal  from  special  term,  Kings  county. 

Action  by  Cornelius  Donovan  against  Thomas  F.  Main  and 
William  V.  Powers  and  John  McKesson,  Jr.,  William  H.  Wick- 
ham,  George  C.  McKesson,  and  Herbert  D.  Eobbins,  composing 
the  firm  of  McKesson  &  Bobbins,  and  others.  From  an  order 
overruling  the  answer  defendants  John  McKesson,  Jr.,  William 
H.  Wickham,  George  C.  McKesson,  and  Herbert  D.  Bobbins, 
composing  the  firm  of  McKesson  &  Bobbins,  appeal,  Reversed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Jenks, 
Woodward,  and  Hirschberg,  JJ. 

Almet  B.  LaUon,  for  appellants. 

Jacob  Friedman,  for  respondent. 

Goodrich,  P.  J.  The  action  is  brought  to  recover  damages 
occasioned  to  the  plaintiff  by  an  explosion  of  chemicals  stored  on 
the  premises  of  Tarrant  &  Co.,  on  Warren  street,  in  the  borough 
of  Manhattan.  The  complaint  was  served  November  6,  1901. 
Certain  of  the  defendants  composing  the  firm  of  McKesson  & 
Bobbins  appeared  on  November  30th.  The  plaintiff  served  an 
amended  complaint  on  December  6th.  McKesson  &  Bobbins 
served  an  "answer  to  the  complaint  of  the  plaintiff  in  this  ac- 
tion" on  December  24th.  The  plaintiff  moved  for  an  order 
overruling  the  answer  of  the  firm  as  frivolous,  and  for  judgment 
and  a  writ  of  inquiry  to  assess  damages.  The  court  granted  the 
motion,  with  leave  to  the  firm  to  amend  the  answer,  handing 
down  a  memorandum : 

"Denials  in  h«c  verba  are  not  permissible,  nor  are  these  denials  in  gross. 
The  request  is  that  they  should  be  of  'each*  allegation,  not  of  all  in  gross. 
Motion  granted,  with  leave  to  serve  a  proper  and  scientific  answer  within 
ten  days.    $10.00  costs  to  abide,  W.  J.  G." 

The  respondent's  counsel  argues  that  the  answer  does  not  state 
that  it  is  an  answer  to  the  amended  complaint,  and  js  consequent- 
ly frivolous.     When  an  amended  complaint  is  served,  it  alone 
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constitutes  the  complaint  in  the  action,  and  the  extremely  tech- 
nical objection,  that  the  answer  uses  the  words  "To  the  Com- 
plaint," instead  of  "To  the  Amended  Complaint,"  is  clearly  un- 
tenable, and  was  very  properly  disregarded  by  the  learned  court, 
which  based  its  decision  on  the  ground  already  stated. 

We  are  thus  brought  to  an  analysis  of  the  complaint  and  an- 
swer seriatim.  The  first  paragraph  of  the  former  alleged,  in 
substance,  that  at  the  times  thereinafter  mentioned  Tarrant  & 
Co.  was  a  domestic  corporation  engaged  in  manufacturing  chem- 
icals and  drug  products,  and  in  the  storage  of  chemicals,  drugs, 
and  other  substances,  which  were  received  from  various  persons 
and  were  of  a  dangerous  and  explosive  character,  at  a  building 
on  Warren  street,  of  which  Tarrant  &  Co.  was  owner  and  in  pos- 
session and  control.  The  defendant  firm  of  McKesson  &  Bob- 
bins, on  information  and  belief,  denied  that  Tarrant  &  Co.  was 
engaged  in  the  business  of  manufacturing  chemicals  and  drug 
products  of  a  dangerous  and  explosive  character,  or  in  the  receiv- 
ing for  storage  from  various  persons  of  chemicals,  drugs,  and 
other  substances  of  like  dangerous  and  explosive  character,  at  the 
building  named,  using  nearly  the  words  of  the  first  paragraph 
of  the  complaint,  and  adding,  "as  alleged  in  the  paragraph  or 
subdivision  of  said  complaint  there  marked  or  designated  'I.' " 
This  is  equivalent  to  a  denial  that  Tarrant  &  Co.  was  at  the  time 
named  in  the  complaint,  or  at  any  time,  engaged  in  the  specified 
business.  The  learned  justice  at  special  term  held  that  denials 
in  hsec  verba  or  in  gross  are  not  permissible.  We  are  of  opinion 
that,  while  this  may  be  true  in  some  cases,  it  was  error  as 
applied  to  the  present  pleadings.  When  a  paragraph  of  a  com- 
plaint contains  allegations  material  to  the  cause  of  action,  the 
answer  may  contain  a  general  or  specific  denial  of  each  material 
allegation  of  the  complaint  (section  500,  Code  Civ.  Pr<Sc.)  ;  that 
is,  it  may  deny  each  and  every  allegation  of  a,  paragraph,  or  may 
use  either  the  substantive  words  or  the  exact  words  of  the  allega- 
tion in  making  the  denial.  Either  form  in  the  present  case  con- 
stitutes good  pleading,  and  upon  the  briefs  of  counsel  no  reason 
has  been  adduced  to  the  contrary.  One  office  of  an  answer  being 
to  form  an  issue,  it  is  difficult  to  see  why  a  denial  in  hase  verba 
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of  the  first  paragraph  of  the  complaint  herein  does  not  fulfill 
3uch  office,  or  why  it  is  not  a  specific  denial.  When  a  defendant 
interposes  a  general  denial,  either  of  the  allegations  of  the  en- 
tire complaint  or  of  a  separate  paragraph  of  the  complaint,  he 
frames  an  issue.  A  denial  of  all  the  substantive  allegations  of 
a  paragraph  set  out  in  the  language  used  in  the  complaint  is 
tantamount  to  a  denial  of  each  allegation  of  the  paragraph. 

There  might  be  some  question,  under  the  decisions,  whether  in 
certain  cases  a  denial  of  the  allegations  of  a  paragraph  of  a  com- 
plaint "as  therein  alleged"  might  not  constitute  a  negative  preg- 
nant^ but  this  is  hardly  correct  where  the  denial  specifically  uses 
all  the  language  of  the  whole  paragraph.  It  may  be  that  the 
concluding  words  of  the  denial,  "as  therein  alleged,"  are  sur- 
plusage, but  that  does  not  authorize  the  striking  out  of  the  an- 
swer as  frivolous.  It  is  true  that,  where  an  answer  uses  the 
words  of  the  complaint  in  such  a  way  as  to  form  a  negative  preg- 
nant, the  pleading  is  improper.  Such  an  instance  may  be  found 
in  Baker  v.  Bailey,  16  Barb.  54,  where  the  allegation  was  that 
on  December  18th  the  defendant  assaulted  a  person,  who  by  rea- 
son of  the  injuries  died  on  December  25th.  The  answer  denied 
that  the  defendant  on  December  18th  committed  an  assault  from 
which  death  resulted  on  December  25th.  The  court  held  that 
this  was  a  clear  case  of  negative  pregnant,  because  (pages  55, 
56): 

"Time  and  place  are  immaterial ;  and  the  plaintiff  could  have  proved  the 
•commission  of  the  injury  on  any  other  day  than  that  stated  in  the  com- 
plaint. The  defendant  has  denied  that  he  made  the  assault,  and  that  the 
deceased  died  of  the  injury  committed,  on  the  particlar  days  stated  in  the 
complaint ;  leaving  the  answer  pregnant  with  the  affirmative  admission  that 
he  made  the  assault,  and  that  the  deceased  died  thereof  on  other  dayB  than 
those  mentioned  in  the  complaint.  Such  is  the  legal  construction  of  the 
pleading.  Com.  Dig.  tit.  'Pleader,'  R;  5  Dyer,  95  pi.  35;  2  Saund,  319;  Bac. 
Abr.  tit.  Tleas,1  No.  6.  The  pleader  says  that  he  did  not  make  an  assault 
on  the  deceased,  on  the  day  mentioned  in  the  complaint,  and  the  legal  con- 
struction of  this  pleading  is  that  he  did  on  some  other  day." 

But  in  the  present  pleadings  the  allegation  of  the  complaint 
is  that  at  the  time  of  the  injury  to  the  plaintiff  Tarrant  &  Co. 


18*  VOLUME  XL 


Appellate  Division.  [June, 


was  engaged  in  business  of  a  dangerous  character.  The  answer 
denies  tjiat  Tarrant  &  Co.  was  engaged  in  such  business ;  and 
that  covers  not  only  the  time  named  in  the  complaint,  but  all 
other  time.  The  engagement  in  such  business  at  the  time  of  the 
injury  is  the  substance  of  the  denial  in  that  answer,  so  that  the 
denial  is  not  within  the  definition  of  a  negative  pregnant*  as  was 
the  fact  in  Baker  v.  Bailey,  supra. 

Paragraph  2  of  the  complaint  alleges  that  at  the  time  of  the 
injury  two  of  the  defendants,  Main  and  Powers,  were  trustees 
of  the  corporation  Tarrant  &  Co.,  and  had  entire  control  of  the 
business  and  knowledge  of  the  drugs  and  chemicals  stored,  and 
of  their  dangerous  and  explosive  character.  The  answer,  on  in- 
formation and  belief,  denies  "all  the  allegations  contained  in  the 
paragraph."  This  is  clearly  a  general  denial.  Paragraph  3  of 
the  complaint  alleges  the  partnership  of  four  defendants  under 
the  name  of  McKesson  &  Bobbins  and  of  two  other  defendants 
under  the  name  of  Bogers  &  Pyatt.  The  answer,  on  information 
and  belief,  denies  all  the  allegations  contained  in  paragraph  3 
of  the  complaint,  except  that  which  relates  to  the  partnership  of 
McKesson  &  Bobbins.     The  denial  is  proper  pleading. 

Paragraph  4  of  the  complaint  alleges  that  some  time  prior  to 
the  accident  the  firm  of  McKesson  &  Bobbins  and  the  firm  of 
Bogers  &  Pyatt  placed  on  storage  with  Tarrant  &  Co.  large  quan- 
tities of  explosive  materials — 

"Largely  in  excess  of  legal  permit  and  warrant  therefore  [sic],  issued  to 
them  by  the  fire  department  of  the  city  of  New  York;  and  that  the  de- 
fendants, McKesson  &  Robbins  and  Rogers  &  Pyatt,  failed  to  obtain  any 
permit  for  the  storage  of  said  drugs  and  chemicals  as  aforesaid,  all  of  which 
was  in  violation  of  the  law  and  of  title  3  of  chapter  15  of  the  charter  of  the 
city  of  New  York  and  of  the  municipal  ordinances  and  rules  of  the  fire  de- 
partment of  said  city;  and  of  all  of  which  all  the  defendants,  at  all  the 
times  aforementioned,  had  due  knowledge;  and  that  the  storing  of  said 
drugs  as  aforesaid  by  the  defendants  constituted  a  nuisance  and  a  danger 
and  menace  to  the  persons  and  property  of  those  in  the  vicinity  of  said 
premises." 

The  answer  denied  all  the  allegations  contained  in  paragraph 
4  of  the  complaint,  and  added : 

"And  said  defendants  allege  that  all  drugs,  chemicals,  and  other  mer- 
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cbandise  at  any  time  stored  or  kept  by  them  within  the  city  of  New  York 
were  so  kept  and  stored  in  due  compliance  with  law,  and  under  special 
permit  or  permits  issued  to  them,  in  so  far  as  such  permit  or  permits  were 
or  are  by  law  required." 

This  latter  clause,  while  perhaps  to  scientific  or  strict  plead- 
ing unnecessary,  does  not  authorize  the  striking  out  of  the  an- 
swer as  frivolous. 

Paragraph  5  of  the  complaint  alleged  that  on  October  29th,  by 
reason  of  such  wrongful  and  unlawful  storing  of  such  drugs  and 
chemicals  and  other  substances  at  said  premises,  and  "without 
any  fault  or  neglect  on  the  part  of  the  plaintiff,"  an  explosion 
occurred  whereby  the  plaintiff,  who  was  lawfully  on  Warren 
street,  a  public  highway,  was  struck  and  injured.  The  answer, 
in  paragraph  5,  on  information  and  belief,  denied  "all  the  alle- 
gations contained"  in  paragraph  5  of  the  complaint,  and  alleged, 
"upon  information  and  belief,  that  whatever  damages  and  in- 
juries were  sustained  by  the  plaintiff,  at  the  time  and  place  or 
on  the  occasion  in  the  complaint  mentioned,  were  contributed 
to  and  due  to  the  negligence  and  want  of  care  of  the  said  plain- 
tiff, and  were  not  the  result  of  any  negligence  on  the  part  of  these 
defendants  or  their  agents,  servants,  or  employees."  It  is  true 
that  the  denial  of  the  allegations  of  paragraph  5  was  a  denial  of 
the  allegation  of  the  absence  of  any  contributory  negligence  of 
the  plaintiff  sufficient  to  raise  an  issue  on  that  subject,  and  that 
an  affirmative  allegation  of  the  contributory  negligence  of  the 
plaintiff  was  unnecessary,  but  it  is  difficult  to  see  what  injury 
has  been  occasioned  to  lie  plaintiff  thereby,  and  above  all  why 
such  an  answer  justifies  the  granting  of  a  motion  and  the  entry 
of  an  order  "overruling  the  answer  of  the  defendants  McKesson 
&  Bobbins  herein  as  frivolous,  and  for  judgment  as  prayed  for 
in  the  complaint."  Code  Civ.  Proc.  §  519,  requires  that  the  al- 
legation of  a  pleading  must  be  liberally  construed  with  a  view  to 
substantial  justice  between  the  parties.  How  can  it  be  said 
that  the  allegations  of  an  answer  which  points  the  plaintiff  to 
the  defense  of  contributory  negligence,  though  needlessly  stated 
or  alleged,  should  subject  a  defendant  to  the  striking  out  of  his 
answer  as  frivolous  ?     Neither  is  the  error  cured  by  the  permis- 
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fiion  to  amend  the  answer.  The  defendants  should  not  be  sub- 
jected to  such  labor  on  what  appears  to  be  a  frivolous  objection 
to  the  answer. 

The  counsel  for  respondent  refers  to  an  opinion  of  the  learned 
justice,  from  whose  decision  the  present  appeal  is  taken,  in 
Durst  v.  Brooklyn  Heights  Eailroad  Co.,  8  Ann.  Cas.  382; 
33  Misc.  124;  101  St.  Rep.  297;  67  Supp.  297.  From  that 
•decision  no  appeal  is  reported,  and,  while  the  parties  to  that  liti- 
gation concluded  to  abide  by  it,  we  cannot  agree  with  any  por- 
tion  which  is  contrary  to  our  views  above  expressed. 

Since  the  foregoing  was  written,  our  attention  is  called  to  the 
Tecent  case  of  Staten  Island  Midland  Railroad  Co.  v.  Hinch- 
liffe,  170  N.  Y.  473;  63  TS.  E.  545.  The  appeal  went  up  on 
■demurrer  to  certain  paragraphs  of  an  answer.  The  court  said 
(page  481,  170  K".  Y.,  and  page  547,  63  N.  E.)  : 

"The  demurrer  assumes  the  truth  of  the  facts  thus  alleged.  If  they  are 
true,  it  is  difficult  to  see  why  they  do  not  constitute  a  valid  defense  to  the 
<*ause  of  action  set  out  in  the  complaint.  It  is  probably  a  defense  that 
could  be  proved  under  the  general  denial,  but  this  does  not  render  the 
specific  allegations  demurrable.  There  are  defenses  which  may  be  stricken 
out  on  motion  but  cannot  be  reached  by  demurrer.  Section  500  of  the  Code 
of  Civil  Procedure  provides:  'The  answer  of  the  defendant  must  contain: 
( 1 )  A  general  or  specific  denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant,  or  of  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief;  (2)  a  statement  of  any  new  matter  constituting 
a  defense  or  counterclaim  in  ordinary  and  concise  language  without  repeti- 
tion.' It  may  be  conceded  that  this  defense  is  not  new  matter,  as  it  is 
not  in  avoidance  or  confession  of  the  matters  set  forth  in  the  complaint. 
But  it  is  none  the  less  a  defense,  because  it  is  what  is  termed  in  pleading 
a  denial.  Bouv.  Law  Diet. ;  And.  Law  Diet. ;  Moak,  Van  Santv.  PI.  p.  509. 
If  authority  for  such  a  plain  proposition  is  needed,  we  have  it  in  the  case 
of  Benedict  v.  Seymour,  6  How.  Pr.  298,  304.  That  was  one  of  the  early 
decisions  explaining  the  nature  oi  pleadings  under  the  Code,  and  in  that 
case  Judge  Selden  said:     'Defenses,  then,  are  divisible  into  two  classes: 

(1)  Those  which  deny  some  material  allegation  on  the  part  of  the  plaintiff; 

(2)  those  which  confess  and  avoid  those  allegations."' 

This  seems  to  be  a  disapproval  of  the  views  upon  the  subject 
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of  '  •defenses"  expressed  in  the  Durst  case,  supra,  and  is  eon- 
trolling  upon  this  court  • 

For  these  reasons  the  order  must  be  reversed,  with  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
denied  with  costs.     All  concur. 


FIELD  v.  SIBLEY. 

[74  App.  Div.  81;  111  St.  Rep.  252;  77  Supp.  252.1 
(Supreme  Court,  Appellate  Division,  Second  Department.    June  19,  1902.) 

1.  Demand  Note — Necessity  for  Demand — Collateral  Security. 
Action  may  be  maintained  on  a  demand  note,  without  a  preliminary  de- 
mand of  payment,  even  though  the  note  is  secured  by  collateral,  to  be 
delivered  to  the  debtor  on  payment  of  the  note. 

2.  Same — Collection  of  Collaterals. 

The  holder  of  bonds  as  collateral  security  may  collect  such  bonds  on  de- 
fault in  their  payment  by  a  foreclosure  of  the  mortgage  securing  them, 
even  before  the  principal  debt  is  due,  though  the  holder  has  the  power 

Note. — Necessity  of  Demand  before  Action  on  Demand  Note. 

a.  In  general. — 187. 

b.  Statute.— 187. 

c.  Effect  of  failure  to  make  demand. — 188. 

d.  Surrender  of  collaterals. — 189. 


a.  In  general. 

In  order  to  recover  against  the  maker  of  a  negotiable  promissory  note 
payable  on  demand,  it  is  not  necessary  to  make  a  demand  upon  him  for 
payment  before  commencement  of  an  action.  Notwithstanding  the  cdm- 
monly  accepted  meaning  of  the  word  "demand"  the  courts  have  for  years 
uniformly  held  that  the  "demand"  might  be  made  in  the  first  instance 
through  their  instrumentality.  A  few  feeble  attempts  have  been  made  in 
special  cases  to  attack  the  rule,  but  they  have  resulted  only  in  a  slight 
modification. 

b.  Statute. 

Presentment  for  payment  is  not  necessary  in  order  to  charge  the  person 
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to  sell  the  bonds,  the  proceeds  of  the  sale  becoming  a  trust  fund,  in  lieu 
of  the  original  security. 

3.  Same — Conversion. 

A  holder  of  bonds,  as  collateral  security,  entitled  as  against  the  pledgee 
to  the  expenses  of  collecting  the  collateral,  is  not  guilty  of  a  conversion 
by  agreeing  that  the  bonds  may  be  charged  with  their  proportion  of  the 
expenses  of  foreclosing  a  mortgage  securing  such  bonds  and  other  bonds. 

4.  Same. 

A  holder  of  bonds  as  collateral  to  a  demand  note  cannot  be  held  guilty  of 
converting  the  collateral  security  by  agreeing  to  the  foreclosure  of  a 
mortgage  securing  the  bonds,  and  that  the  bonds  might  be  applied  in 
payment  at  the  foreclosure  sale,  unless  they  are  so  applied. 

Goodrich,  P.  J.,  dissenting. 

Necessity  of  Demand  before  Action  on  Demand  Note, — continued. 

primarily  liable  on  the  instrument;  but  if  the  instrument  is  by  its  terms, 
payable  at  a  special  place,  and  he  is  able  and  willing  to  pay  it  there  at 
maturity  and  has  funds  there  available  for  that  purpose,  such  ability  and 
willingness  are  equivalent  to  a  tender  of  payment  upon  his  part. 

But  except  as  herein  otherwise  provided,  presentment  for  payment  is  nec- 
essary in  order  to  charge  the  drawer  and  indorsers. 

Negotiable  Instruments  Law,  Sec.  130. 

Presentment  for  payment  is  not  required  in  order  to  charge  an  indorser 
where  the  instrument  was  made  or  accepted  for  his  accommodation,  and  he 
has  no  reason  to  expect  that  the  instrument  will  be  paid  if  presented. 

Id.    Sec.  140. 

c  Effect  of  failure  to  make  demand. 

In  an  action  on  a  note  payable  on  demand  at  a  particular  place  no  de- 
mand is  necessary;  but  if  the  defendant  pleads  that  when  the  suit  was  com- 
menced he  was  ready  at  the  place  mentioned  in  the  note  to  make  payment* 
and  brings  the  money  into  court,  he  discharges  himself  from  interest  and 
costs. 

Haxtum  v.  Bishop,  3  Wend.  13. 

Hills  v.  Place,  48  N.  Y.  520. 

Hirst  v.  BrookB,  50  Barb.  334. 

A  demand  of  payment  at  the  place  named  is  an  essential  part  of  the  con- 
tract so  far  as  the  indorser  is  concerned. 

Parker  v.  Stroud,  98  N.  Y.  379. 

Wolcott  v.  Van  Santvoord,  17  Johns.  248. 

Ferner  v.  Williams,  37  Barb.  9,  10. 
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Appeal  from  special  term,  Queens  county. 

Action  by  Thomas  G.  Field,  as  executor  of  Henry  Weil,  de- 
based, against  Richard  C.  Sibley.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.     Affirmed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Jenks, 
Woodward,  and  Hirschberg,  J  J. 

L.  Laflin  Kellogg,  for  appellant. 

Oeorge  W.  Wickersham  (  W.  W .  Thompson,  on  the  brief),  for 
respondent. 

Necessity  of  Demand  before  Action  on  Demand  Note, — continued. 

A  note  payable  on  demand  must  be  presented  within  a  reasonable  time 
-or  it  will  be  deemed  due  and  dishonored,  so  that  a  negligent  transferee 
would  take  it  subject  to  all  the  equities  existing  between  the  original  par- 
ties,  and  the  rule  applies  whether  the  note  is  payable  with  interest  or  not. 

Herrick  v.  Woolverton,  41  N.  Y.  581. 

Furman  v.  Haskin,  2  Caines,  368. 

Losee  v.  Dunkin,  7  Johns.  70. 

Sice  v.  Cunningham,  1  Cow.  397. 

Wethey  v.  Andrews,  3  Hill,  582. 

A  promissory  note  payable  on  demand  must  be  presented  for  payment 
within  a  reasonable  time  after  the  making  thereof  in  order  to  hold  the  in- 
terser  liable. 

Crim  v.  Starkweather,  88  N.  Y.  339. 

O'Neill  v.  Meigham,  32  Misc.  516;  100  St.  Rep.  313;  66  Supp.  313. 

Salmon  v.  Grosvenor,  66  Barb.  160. 

A  promissory  note  payable  on  demand  with  interest  is  a  continuing  se- 
verity, and  an  indorser  remains  liable  until  an  actual  demand. 

Merritt  v.  Todd,  23  N.  Y.  28. 

d.  Surrender  of  collaterals. 

Where  a  demand  is  necessary  in  order  to  constitute  a  valid  claim  all  col- 
lateral should  be  produced  or  had  in  readiness  to  be  surrendered  upon  pay- 
ment. 

Ocean  Nat  Bank  v.  Fant,  50  X.  Y.  474. 
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Jenks,  J.  Action  lies  against  the  maker  of  a  demand  note 
without  preliminary  demand.  Parker  v.  Stroud,  98  N.  Y.  379. 
383 ;  50  Am.  Eep.  685 ;  Cottle  v.  Marine  Bank  of  Buffalo,  16G 
N.  Y.  53 ;  59  N.  E.  736.  I  see  no  reason  why  the  fact  that  the 
note  was  accompanied  by  collateral  which  related  solely  to  it 
should  vary  the  rule ;  for,  if  the  fair  implication  was  that  the  col- 
lateral should  be  surrendered  at  the  same  time  the  note  was  de- 
livered up,  and  the  right  of  the  maker  to  receive  the  collateral 
and  the  note  "stood  upon  the  same  footing,"  as  was  said  in  Ocean 
Nat  Bank  of  N.  Y.  v.  Fant,  50  N.  Y.  474,  then  it  follows  that 
if  it  was  sufficient  to  produce  the  note  on  the  trial  it  was  suffi- 
cient if  the  collateral  was  produced  at  that  time.  The  discrim- 
ination to  be  made  between  this  case  and  Fants  case,  supra,  is 
that  the  latter  case  was  against  an  indorser  against  whom  de- 
mand must  have  been  made.  Parker  v.  Stroud,  supra.  I  have 
no  quarrel  with  the  doctrine  that  where  a  demand  was  necessary 
the  collateral  as  well  as  the  note  must  be  present  to  constitute  a 
valid  demand.  Holmes  &  Griggs  Mfg.  Co.  v.  Holmes  &  Wessell 
Metal  Co.,  53  Hun,  58 ;  23  St.  Eep.  589 ;  5  Supp.  940,  was  de- 
cided upon  the  authority  of  Fant's  case.  It  was  properly  held 
that  the  makers  of  the  notes  were  entitled  to  receive  the  stock  oi* 
payment  of  the  notes,  and  that  in  order  to  make  a  demand  both 
stock  and  notes  must  be  held  in  readiness  for  delivery.  It  may 
be  noted  that  in  Holmes'  case,  supra,  the  court  say  that  "there 
does  not  seem  to  have  been  any  tender  of  the  stock  at  any  time 
before  the  trial,  nor,  so  far  as  we  can  find  out,  was  there  any 
tender  of  the  stock  upon  the  trial." 

It  is  contended  that  the  conversion  is  shown  by  the  co-opera- 
tion of  the  pledgee  with  the  other  bondholders  in  the  foreclosure 
of  the  mortgage  in  his  assent  that  his  proportionate  share  of  the 
expenses  thereof  might  be  a  lien  upon  the  bonds,  and  that  the 
trustee  might  apply  the  bonds  in  payment  at  the  foreclosure  sale. 
A  pledgee  has  the  right  to  sue  for  and  to  collect  the  collateral 
security  (Farwell  v.  Importers'  &  Traders'  Nat  Bank,  90  N.  Y. 
483,  489;  Wheeler  v.  Newbould,  16  N.  Y.  392,  396;  Nelson  v. 
Eaton,  26  N".  Y.  410),  and  irrespective  of  the  time  when  the 
principal  debt  is  due.     Warner  v.  Rising  Fawn  Iron  Co.,  S 
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Woods,  514,  Fed.  Cas.  No.  17,188;  Jones  v.  Hawkins,  17  Ind. 
550;  Jones,  Pledges,  §  665,  where  it  is  said:  "The  money, 
when  received,  is  a  substitute  for  the  note,  and  is  to  be  held  upon 
the  same  terms,  and  subject  to  the  same  rights  and  duties,  as  the 
note.,v  The  expression  of  the  power  to  sell  did  not  take  away 
the  power  of  collection.  Nelson  v.  Eaton,  supra;  Farwell  v. 
Bank,  supra.  The  pledgee  was  entitled  to  require  the  foreclos- 
ure and  sale  of  the  mortgaged  property  upon  default  upon  the 
bonds.  Coleb.  Neg.  Coll.  Sec.  §  124;  2  Cook,  Stock,  Stockh.  & 
Corp.  Law,  §  525 ;  Chicago  &  G.  W.  R.  Land  Co.  v.  Peck,  112 
111.  408,  439  Gettysburg  R.  Co.  McCurdy's  Appeal,  65  Pa.  290, 
297 ;  Allen  v.  Dallas  &  W.  Railroad  Co.,  3  Woods,  316,  Fed. 
Cas.  No.  221.  The  proceeds  of  a  collection  are  a  substitute  for 
the  collateral,  to  be  held  by  the  pledgee  as  trustee  for  the  pur- 
poses of  the  pledge.  Farwell  v.  Bank,  supra ;  Jones,  Pledges, 
supra.  As  the  pledgee  was  entitled  to  charge  the  expenses  of  the 
collection  against  the  pledgor  (Jones,  Pledges,  §  680;  Griggs  v. 
Howe,  2  Abb.  Ct.  App.  Dec.  291),  it  cannot  be  said  that  his 
agreement  that  the  bonds  might  be  charged  with  a  proportion- 
ate share  of  the  expenses  of  collection,  i.  e.,  of  the  foreclosure, 
was  beyond  his  implied  powers. 

If  it  had  appeared  that  the  property  had  been  sold  under  the 
foreclosure  decree,  and  that  the  purchase  price  was  paid  by  ap 
plication  of  the  bonds,  and  not  in  money,  then  a  serious  question 
would  have  been  presented.  There  is  evidence  from  which  the 
court  might  have  found  that  the  payment  of  the  note  had  never 
been  demanded.  Therefore  the  right  of  the  pledgee  might  be 
strictly  confined  to  enforce  the  payment  of  the  bonds  because 
there  had  been  a  default  thereon.  Under  the  authorities  cited, 
he  might  institute  foreclosure  as  a  means  of  collection,  and  he 
might  enter  upon  the  agreement  for  a  foreclosure  contemplated, 
for  that  was  the  only  procedure  open  to  him  for  that  purpose. 
Batchelder  v.  Council  Grove  Water  Co.,  131  N.  Y.  42 ;  29  N.  E. 
801.  But  collection  by  foreclosure  would  import  a  sale  to  real- 
ize money  to  be  held  by  the  pledgee  as  the  cash  return  of  the 
bonds,  which  were  payable  in  money.  There  is  evidence  that  the 
pledgee  entered  into  the  foreclosure  agreement  against  the  pro- 
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test  of  the  pledgor.  If  this  is  so,  he  should  be  held  strictly  to 
his  power  of  collection,  and  in  the  absence  of  any  assent  he 
should  not  be  permitted  to  defeat  the  end  of  collection,  which  is 
cash.  In  Garlick  v.  James,  12  Johns.  146;  7  Am.  Dec.  294, 
Thompson,  C.  J.,  said :  "The  authority  of  the  defendant  with 
respect  to  the  note  could  extend  no  further  than  to  receiving  the 
money  due  upon  it,  without  first  calling  upon  the  plaintiff,  in 
some  way,  to  redeem.  The  money,  when  received,  would  be  a 
substitute  for  the  note,  and  to  be  held  upon  the  same  terms,  and 
subject  to  the  same  rights  and  duties,  as  the  note."  See,  too, 
Gage  v.  Punchard,  6  Daly,  229 ;  Fairbanks  v.  Sargent,  117  N. 
Y.  320,  332 ;  22  ST.  E.  1039 ;  6  L.  R.  A.  475.  The  duties  and 
relations  of  a  pledgee  are  said  by  O'Brien,  J.,  in  Toplitz  v. 
Bauer,  161  N.  Y.  325 ;  55  N.  E.  1059,  to  be  "governed  more  by 
the  general  maxims  of  equity  than  by  the  strict  rules  of  the 
common  law,"  and  he  is  to  be  regarded  as  clothed  with  a  trust, 
first  to  pay  the  debt,  and  then  to  account  for  the  surplus.  He 
must  deal  with  the  pledge  "in  a  way  consistent  with  the  general 
ownership  and  the  ultimate  rights  of  the  pledgor,"  and,  conse- 
quently, "he  cannot  deal  with  the  pledge  under  his  special  and 
temporary  property  right  so  as  to  impair  or  to  destroy  it  to  the 
detriment  of  the  pledgor."  Lawrence  v.  Maxwell,  53  N.  Y.  19. 
If,  then,  through  the  acts  of  the  pledgee,  merely  under  his  plea 
of  a  right  of  collection,  the  foreclosure  sale  had  resulted  so  that 
the  purchase  price  was  paid  by  an  application  of  the  bonds  in- 
stead of  in  money,  this,  in  effect,  would  have  been  his  substitu- 
tion of  property  other  than  money  in  satisfaction  of  the  bonds 
which  he  held  in  trust  as  pledgee.  In  Laverty  v.  Snethen,  68 
N.  Y.  522 ;  23  Am.  Eep.  184,  the  court  say :  "Every  unauthor- 
ized taking  of  personal  property,  and  all  intermeddling  with  it, 
beyond  the  extent  of  the  authority  conferred,  in  case  a  limited 
authority  has  been  given,  with  intent  so  to  apply  and  dispose  of 
it  as  to  alter  the  condition  or  interfere  with  the  owner's  domin- 
ion, is  a  conversion."  Bouv.  Law  Diet  tit  "Conversion."  This 
definition  was  approved  in  Industrial  &  General  Trust  Co.  v. 
Tod,  170  N.  Y.  233 ;  63  K  E.  285.  But  it  does  not  appear  in 
this  record  that  any  proceedings  were  had  subsequent  to  the 
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entry  of  the  foreclosure,  and  therefore  no  practical  question  is 
presented  for  the  consideration  of  the  court.  See,  too,  Storm  v. 
Livingston,  6  Johns.  44. 

The  judgment  should  be  affirmed,  with  costs. 

Bartlett,  Woodwabd  and  Hirschberg,  JJ.,  concur. 

Goodrich,  P.  J.  I  dissent.  The  note  was  payable  on  de- 
mand and  return  of  securities.  I  think  demand  and  tender 
must  take  place  before  action.  There  was  no  such  demand  or 
tender  of  securities  before  action,  and  it  was  not  sufficient  com- 
pliance with  the  terms  of  the  note  to  tender  the  bonds  at  the 
trial.  When  the  tender  was  made  at  the  trial,  the  bonds,  with 
the  consent  of  the  pledgee  and  by  his  affirmative  action,  had 
merged  in  the  judgment  of  foreclosure.  The  bonds  were  then 
valueless  except  for  their  right  to  participate  in  the  benefit  of 
the  sale  under  the  decree.  By  the  terms  of  the  agreement,  of  the 
bondholders,  the  pledgee,  at  any  time  before  judgmnt  had  been 
entered,  could  have  withdrawn  the  bonds  burdened  only  with  a 
proportionate  share  of  the  expenses  of  the  foreclosure  action,  but 
when  they  had  merged  in  the  judgment  this  power  ended.  The 
pledgee  dealt  with  the  bonds  to  a  greater  extent  than  simply  tak- 
ing proceedings  for  their  collection.  Under  the  bondholders' 
agreement,  the  committee  of  the  bondholders  therein  named  was 
authorized  to  pay  for  the  mortgaged  premises  on  the  foreclosure 
sale  with  the  bonds  deposited  with  the  committee.  This  exceeds 
the  powers  of  a  pledgee,  and  goes  beyond  simple  proceedings  for 
collection.  As  the  bonds  merged  in  the  judgment,  and  as  the 
pledgee  had  consented  to  and  authorized  a  material  change  in  the 
character  and  condition  of  the  securities,  his  action,  in  my  opin- 
ion, constituted  a  conversion  of  the  bonds. 
XI.  N.  Y.  a.  a  IS 
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KKAUSS  v.  KEAUSS. 

[75  App.  Dw.  509;  111  St.  Rep.  203;  77  Bupp.  208.] 
{Supreme  Court,  Appellate  Division,  First  Department.    June  20,  1902.) 

1.  Divorce — Bill  of  Pabttculars  op  Adultery. 

Adultery  as  a  cause  of  action  for  divorce  may  be  established  by  facts 

and  circumstances  showing  inclination,  opportunities,  and  intimacy  of 

relations,  from  which  the  inference  of  guilt  may  be  drawn,  without 

proof  of  its  commission  at  any  specified  time  or  place;  and,  where  such 

Note. — Evidence  of  Adultery* 

a.  Competency. — 194. 

1.  In  general. — 194. 

2.  Reputation  of  locality. — 195. 

3.  Testimony  of  husband  or  wife. — 195. 

4.  Evidence  of  general  character  of 

defendant  for  virtue. — 196. 

5.  Other  acts  of  adultery. — 196. 

b.  Weight  and  sufficiency. 

1.  In  general. — 199. 

2.  Testimony  of  prostitutes. — 200. 

3.  Testimony  of  detectives. — 201. 

4.  Testimony  of  co-respondent. — 202. 

5.  Confessions. — 203. 

6.  Existence  of  venereal  disease. — 204. 

7.  Particular  instances. — 204. 


a.  Competency. 
1.  In  general. 

Where  a  person  with,  whom  the  plaintiff  is  alleged  in  defendant's  answer 
to  have  committed  adultey,  on  being  called  as  a  witness  for  the  plaintiff 
denied  such  adultery  and  on  cross-examination  stated  that  he  did  not  at  a 
certain  time  and  place  admit  to  a  person  named  that  his  relations  with 
plaintiff  were  illicit,  the  defendant  may  call  such  person  as  a  witness  to  tes- 
tify that  the  alleged  co-respondent  did  make  the  admission. 

Woodrick  v.  Woodrick,  141  N.  Y.  457;  36  N.  E.  395;  57  St  Rep.  634. 
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evidence  is  relied  on,  the  court  is  not  warranted  in  confining  plaintiff's 
evidence  by  a  bill  of  particulars  specifying  precise  times. 
2.  Same. 

Where  the  co-respondent  is  named  and  the  places  of  the  commission  of 
adultery  are  specified  in  a  complaint  for  divorce,  and  plaintiff  is  un- 
able to  specify  times  with  more  particularity,  a  bill  of  particulars 
should  not  be  required,  regardless  of  the  fact  that  she  expects  to  prove 
her  case  by  circumstantial  evidence. 

Appeal  from  special  term,  New  York  county. 

Action  for  divorce  by  Julia  Krauss  against  Otto  Krauss. 
From  an  order  of  the  special  term  granting  defendant's  motion 
for  a  bill  of  particulars,  plaintiff  appeals.     Reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  McLaughlin,  Pat- 
terson, and  Laughlin,  JJ. 

Evidence  op  Adultery, — continued. 

For  the  purpose  of  affecting  the  credibility  of  the  co-respondent,  a  witness 
for  the  plaintiff  and  who  testified  that  she  had  directly  charged  the  de- 
fendant with  adultery  in  a  letter  written  by  her  to  the  plaintiff,  it  is  proper 
for  the  court  to  receive  in  evidence  a  subsequent  letter  of  the  co-respondent 
to  another  person,  stating  that  she  did  not  intend  to  make  such  a  charge  in 
her  letter  to  plaintiff. 

Crary  v.  Crary,  46  St.  Rep.  307;  18  Supp.  753. 

2.  Reputation  of  locality. 

In  Lowenthal  ▼.  Lowenthal,  157  N.  Y.  236;  51  N.  E.  995,  the  question 
of  the  right  to  prove  the  reputation  of  a  general  locality  as  a  trysting  place 
for  immoral  purposes  was  discussed,  but  the  subject  not  being  directly  in- 
volved there  the  court  stated  that  it  refrained  from  expressing  an  opinion 
upon  the  question.  The  question  does  not  appear  to  have  been  decided  in 
the  later  decisions  of  the  court  of  appeals  or  the  lower  courts. 

8.  Testimony  of  husband  or  wife. 

Under  $831  Code  Civil  Procedure  permitting  the  husband  or  wife  charged 
with  adultery  in  an  action  of  divorce  to  "disprove  the  allegation  of  adul- 
tery," evidence  is  not  limited  to  mere  denials  but  the  defendant  may  testify 
to  any  fact  or  circumstance  within  his  or  her  knowledge,  competent  and 
material  on  the  question  whether  the  act  as  charged  was  committed,  as  in 
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William  P.  Maloney,  for  appellant. 

M.  W.  Bechnold,  for  respondent. 

Laughlin,  J.  The  order  requires  the  plaintiff  to  furnish  a 
bill  of  particulars  of  the  times  at  which  the  alleged  acts  of  adul- 
tery were  committed.  The  complaint  names  a  co-respondent 
and  charges  that  all  of  the  acts  of  adultery  were  committed  with 
her ;  and  it  specifies  the  places  with  definiteness.  On  the  ques- 
tion of  time,  it  is  alleged  that  the  adultery  was  committed  at  No. 
401  West  149th  street  in  the  city  of  New  York,  "on  various  and 
numerous  occasions  in  the  month  of  December,  1900,  and  from 

Evidence  or  Adultery, — continued. 

this  way  only  can  the  expression  "to  disprove"  be  given  its  ordinary  mean- 
ing. 

Stevens  v.  Stevens,  54  Hun,  490;  27  St.  Rep.  602;  8  Supp.  47. 

Huntley  v.  Huntley,  73  Hun,  261 ;  57  St.  Rep.  287 ;  26  Supp.  266. 

Steffens  v.  Steffens,  16  Daly,  363;  33  St.  Rep.  643;  11  Supp.  424;  19  Civ. 
Pro.  267. 

Upon  the  trial  of  an  action  for  divorce  in  which  the  defendant  has  inter- 
posed an  answer  setting  up  recrimatory  charges  against  the  plaintiff,  it  is 
not  error  to  permit  the  plaintiff  to  testify  to  matters  incompetent  under  § 
831  Code  Civ.  Proc.  as  to  the  issues  presented  upon  the  charges  in  the  com- 
plaint, but  which  are  competent  upon  the  issues  presented  by  the  counter 
charges  in  the  answer. 

McCarthy  v.  McCarthy,  143  N.  Y.  235;  38  N.  E.  288;  62  St.  Rep.  184. 

Under  the  section  of  the  Code  of  Civil  Procedure  mentioned,  a  husband 
or  wife's  testimony  in  an  action  of  divorce  pending  between  them  is  con- 
fined to  facts  concerning  the  marriage  and  those  tending  to  disprove  his  or 
her  own  adultery,  and  therefore  they  cannot  testify  to  material  facts  tend- 
ing to  establish  the  charge  of  adultery  of  the  other. 

Colwell  v.  Col  well,  14  App.  Div.  80;  77  St.  Rep.  439;  43  Supp.  439. 

4.  Evidence  of  general  character  of  defendant  for  virtue. 

General  evidence  of  good  character  for  virtue  is  not  admissible  in  behalf 
of  the  defendant  to  disprove  the  charge  of  adultery. 
Lockyer  v.  Lockyer,  1  Edm.  S.  C.  107. 

5.  Other  acts  of  adultery. 

For  the  purpose  of  showing  an  adulterous  disposition  on  the  part  of  the 
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January  1,  1901,  until  about  the  middle  of  September,  1901 ;" 
at  Nos.  353  and  355  West  118th  street  "repeatedly  .  .  . 
from  about  the  middle  of  September,  1901,  down  to  about  the 
1st  of  December,  1901 ;"  and  at  No.  106  West  137th  street  from 
the  1st  to  the  20th  day  of  March,  1902.  The  answer  put  in  issue 
the  allegations  of  adultery,  and  the  defendant,  in  his  affidavit, 
denies  guilt,  but  he  does  not  deny  knowing  the  co-respondent,  or 
having  visited  her  at  the  times  and  places  specified  in  the  com- 
plaint; nor  is  her  affidavit  presented.  The  plaintiff  presented 
an  affidavit  in  opposition  to  the  motion,  showing  that  she  is  un- 
able to  give  the  exact  dates  of  the  different  acts  of  adultery,  and 
that  she  intends  to  establish  her  cause  of  action  by  circumstantial 

Evidence  or  Adultery, — continued. 

defendant,  evidence  may  be  given  of  the  existence  of  improper  relations  be- 
tween the  latter  and  the  co-respondent  at  times  not  charged  in  the  com- 
plaint. 

Smith  v.  Smith,  37  St.  Rep.  267;  13  Supp.  817. 

Anonymous,  3  Abb.  N.  C.  161. 

Carpenter  v.  Carpenter,  30  St.  Rep.  955;  9  Supp.  583. 

Thus,  it  is  proper  to  admit  in  evidence  testimony  showing  improper  fa- 
miliarities between  the  defendant  and  the  co-respondent  prior  to  the  oc- 
currence of  the  act  charged. 

Anonymous,  3  Abb.  N-.  C.  161. 

So  it  has  been  held  proper  to  receive  in  evidence  improper  acts  of  the  de- 
fendant not  amounting  to  criminality  which  occurred  before  the  acts 
charged  in  the  complaint  took  place. 

Lockyer  v.  Lockyer,  1  Edm.  S.  C.  107. 

Likewise,  it  has  been  held  that  acts  of  cruelty  by  the  husband  to  the 
wife  are  admissible  in  an  action  for  divorce  instituted  against  him  on  the 
ground  of  adultery. 

Mulock  v.  Mulock,  1  Edw.  Ch.  14. 

Evidence  of  visits  of  the  defendant  to  other  houses  of  ill  fame  than  those 
in  which  the  adultery  was  found  to  have  been  committed,  and  his  lewd  and 
improper  conduct  while  there  is  competent  as  showing  his  habits  and  in- 
clination, and  bears  on  the  probability  of  the  testimony  in  support  of  the 
specific  charges. 

Carpenter  v.  Carpenter,  30  St.  Rep.  955;  9  Supp.  583. 

Upon  the  qestion  of  the  admissibility  of  the  class  of  evidence  under  con- 
sideration the  cases  are  by  no  means  in  harmony,  but  the  rule  stated  must 
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evidence  showing  a  course  of  conduct  between  the  defendant  and 
the  co-respondent  from  which  the  inference  of  their  criminal  in- 
timacy may  be  drawn. 

A  cause  of  action  for  divorce  may  be  established  by  facts  and 
circumstances  showing  inclination,  opportunities,  and  intimacy 
of  relations,  from  which  the  inference  may  fairly  be  drawn  that 
the  parties  have  committed  adultery,  without  proof  of  the  com- 
mission of  the  act  at  any  specific  time  or  place ;  and  in  such  case 
the  court  is  not  warranted  in  confining  the  plaintiff's  evidence 
by  a  bill  of  particulars  specifying  times  with  precision.  Mitchell 
v.  Mitchell,  61  N.  Y.  398;  Ketcham  v.  Ketcham,  32  App.  Div. 

Evidence  or  Adu^tebt, — continued. 

be  regarded  as  established  by  the  greater  weight  of  authority.  It  must 
be  borne  in  mind,  however,  that  a  decree  of  divorce  can  never  be  granted  on 
that  evidence  alone,  its  sole  purpose  being  to  render  probable  the  charges  of 
adultery  alleged  and  sought  to  be  proved  on  the  trial. 

Thus,  where  the  complaint  alleges  only  that  adultery  was  committed  with 
a  certain  named  person,  proof  that  adultery  was  committed  with 
a  woman  whose  name  is  unknown  will  not  warrant  the  granting  of  a  decree. 

Bokel  v.  Bokel,  3  Edw.  Ch.  376. 

Where  a  complaint  *after  allegations  charging  the  defendant  with  the 
commission  of  adultery  with  certain  named  persons  at  certain  times  and 
places,  contains  an  allegation  averring  the  commission  of  adultery  with 
persons  whose  names  are  unknown  to  plaintiff,  at  times  between  certain 
specified  dates  and  in  a  city  named,  with  the  further  statement  that 
plnintiff  is  unable  to  state  more  particularly  the  times  and 
places,  evidence  may  be  given  showing  the  commission  of  adultery 
by  the  defendant  with  a  person  not  named  in  the  complaint  in  a  vacant  lot 
in  the  city  named  within  the  time  specified  in  the  allegation  charging  adul- 
tery generally,  and  if  such  charge  is  satisfactorily  proved  a  decree  of  di- 
vorce may  be  granted  thereon. 

Mitchell  v.  Mitchell,  61  N.  Y.  398. 

And  although  the  complaint  contain  an  allegation  of  adultery  with  per- 
sons to  the  plaintiff  unknown,  if  the  testimony  does  not  correspond  with 
the  allegations  of  the  complaint  in  relation  to  the  time,  place  and  person 
specifically  named  therein  as  co-respondent,  a  decree  will  not  be  granted 
although  evidence  was  introduced  of  barefaced  acts  of  adultery  with  others. 

Kane  v.  Kane,  3  Edw.  Ch.  389. 
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•26;  86  St.  Rep.  961;  52  Supp.  961.  Furthermore,  the  co-re- 
spondent having  been  named,  and  the  places  having  been  speci- 
fied, we  think,  in  view  of  the  plaintiff's  inability  to  specify  the 
times  with  more  particularity,  that  the  bill  of  particulars  should 
have  been  denied,  regardless  of  the  fact  that  she  expects  to  prove 
her  cause  of  action  by  a  chain  of  circumstances  and  course  of 
conduct  indicating  guilt,  without  proof  of  specific  acts  of  adul- 
tery. Ketcham  v.  Ketcham,  supra.  See,  also,  Carrie  v.  Davis, 
41  App.  Div.  520;  92  St  Rep.  820;  58  Supp.  820. 

The  order  should  be  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs.     All  concur. 

Evidence  of  Adultery, — continued. 

b.  Weight  and  sufficiency. 
1.  In  general. 

The  rule  of  evidence  in  actions  for  absolute  divorce  is  the  same  as  in 
other  civil  actions. 

Kenyon  v.  Kenyon,  88  Hun,  211;  68  St.  Rep.  701;  34  Supp.  720. 

In  actions  for  divorce  courts  are  obliged  to  take  such  evidence  as  the 
nature  of  the  case  permits,  circumstantial,  direct  or  positive,  and  bring  to 
bear  upon  it  the  experiences  and  observations  of  life,  and  thus  weighing  it 
with  prudence  and  care  give  effect  to  its  just  preponderance. 

MoUer  v.  Moller,  115  N.  Y.  466;  22  N.  E.  169;  26  St.  Rep.  207. 

Mott  v.  Mott,  3  App.  Div.  532;  73  St.  Rep.  742;  38  Supp.  261. 

In  other  words,  in  order  to  justify  a  finding  of  adultery,  it  is  not  neces- 
sary to  satisfy  the  mind  beyond  a  doubt,  or  to  lead  the  judgment  as  a  nec- 
essary conclusion  to  the  determination  that  adultery  has  been  actually  com- 
mitted. No  different  standard  of  judgment  applies  to  such  a  case  from  that 
which  in  ordinary  transactions  guides  the  conclusions  of  intelligent  and 
conscientious  men. 

Allen  v.  Allen,  101  N.  Y.  658;  5  N.  E.  341. 

In  an  action  of  divorce  on  the  ground  of  adultery,  it  is  not  absolutely 
necessary  that  the  act  should  be  proved  by  positive  evidence. 

Ferguson  v.  Ferguson,  3  Sandf.  307. 

Pollock  v.  Pollock,  71  N.  Y.  137. 

Where,  however,  the  facts  shown  are  equally  capable  of  two  interpreta- 
tions, one  of  which  is  consistent  with  the  defendant's  innocence,  a  decree 
must  be  refused. 

Ferguson  v.  Ferguson,  3  Sandf.  307. 
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Conway  v.  Conway,  37  Misc.  414;  109  St.  Rep.  760;  75  Supp.  760. 

Pollock  v.  Pollock,  -71  N.  Y.  137. 

Thus,  evidence  simply  showing' full  and  frequent  opportunity  for  illicit 
intercourse  is  not  alone  sufficient  to  warrant  the  conclusion  of  the  commis- 
sion of  adultery. 

Pollock  v.  Pollock.  71  N.  Y.  137. 

Conger  v.  Conger,  82  N.  Y.  603. 

So,  where  there  is  no  direct  evidence  of  any  improper  relations  having 
existed  between  the  defendant  and  an  unmarried  man  charged  as  co-re- 
spondent, the  husband  cannot  be  granted  a  divorce  merely  upon  the  testi- 
mony of  witnesses  to  the  effect  that  the  defendant  had  looked  at  the  co- 
respondent in  a  manner  that  indicated  that  an  improper  intimacy  existed 
between  them. 

Pettus  v.  Pettus,  37  Misc.  315;  109  St.  Rep.  462;  75  Supp.  462. 

Recriminatory  charges  must  be  established  with  the  same  class  and 
amount  of  evidence  as  is  necessary  to  establish  a  like  charge  in  an  original 
action  for  divorce. 

Pollock  v.  Pollock,  71  N.  Y.  137. 

Where,  upon  the  trial  of  an  action  for  absolute  divorce,  a  credible  witness 
testifies  to  having  witnessed  an  act  of  adultery  between  the  defendant  and  a 
person  named,  although  the  defendant  denies  the  act,  her  failure  to  call  the 
person  with  whom  the  adultery  was  claimed  to  have  been  committed,  when 
he  was  readily  accessible  creates  a  strong  presumption  against  the  defend- 
ant and  tends  to  strengthen  plaintiff's  case. 

Kenyon  v.  Kenyon,  88  Hun,  211;  68  St.  Rep.  701;  34  Supp.  720. 

Where  it  is  shown  that  an  adulterous  intercourse  once  existed  between 
the  defendant  and  another  person,  if  they  continue  to  reside  together  the 
law  will  presume  that  such  adulterous  relation  continues,  notwithstanding 
the  fact  that  there  is  no  positive  evidence  of  that  fact. 

Smith  v.  Smith,  4  Paige,  432. 

2.  Testimony  of  prostitutes. 

A  decree  of  divorce  on  the  ground  of  adultery  is  never  justified  on  the 
uncorroborated  testimony  of  prostitutes. 

Turney  v.  Turney,  4  Edw.  Ch.  566. 

Anonymous,  17  Abb.  Pr.  48. 

McCarthy  v.  McCarthy,  143  N.  Y.  235;  38  N.  E.  288;  62  St.  Rep.  184. 

But  the  mere  fact  that  a  witness  is  a  prostitute  or  the  keeper  of  a  house 
of  ill-fame  will  not  warrant  the  court  in  utterly  disregarding  her  testi- 
mony. 

Anonymous,  17  Abb.  Pr.  48. 

There  is  not  sufficient  corroboration  of  the  testimony  of  a  prostitute,  who 
testified  to  the  commission  of  adultery  at  a  house  of  ill  fame  conducted  by 
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her,  in  proof  by  other  witnesses  that  the  person  claimed  to  have  committed 
the  adultery  was  seen  to  enter  such  house. 

Anonymous,  17  Abb.  Pr.  48. 

Where  the  defendant  fails  to  testify  the  evidence  corroborating  the  testi- 
mony of  the  prostitute  may  be  slight,  and  may  consist  of  letters  from  the 
defendant  to  the  co-respondent. 

McCarthy  v.  McCarthy,  143  N.  Y.  235;  38  N.  E.  288;  62  St.  Rep.  184. 

The  testimony  of  a  prostitute  that,  besides  other  times,  the  defendant 
committed  adultery  with  her  in  the  evening  of  November  28th,  1885,  in  her 
room  in  the  building  known  as  No.  48  West  Twenty-sixth  Street,  after 
which  he  accompanied  her  to  a  certain  place  of  amusement,  is  sufficiently 
corroborated  to  warrant  the  finding  of  adultery,  where  a  private  detective 
employed  to  watch  the  conduct  of  the  defendant,  testified  that  in  the  even- 
ing mentioned  he  saw  the  defendant  enter  the  house  named  and  appear  at 
the  room  of  the  prostitute  with  her;  that  she  lit  the  light  and  pulled  down 
the  window  shades,  that  defendant  remained  there  about  three-quarters  of 
an  hour,  then  going  with  her  to  the  place  of  amusement  named  by  her, 
which  occurrences  a  brother  of  the  detective,  in  no  way  impeached,  testified 
he  saw  and  a  washerwoman  testified  that  in  the  latter  part  of  November, 
1885,  she  saw  the  defendant  in  the  room  mentioned  and  that  he  gave  a 
woman  who  was  then  with  him  $3.50  to  pay  her  washing  bill. 

Moller  ▼.  Moller,  115  N.  Y.  466;  22  N.  E.  169;  26  St.  Rep.  207. 

So,  a  finding  of  adultery  is  warranted  if  the  testimony  of  prostitutes  rel- 
ative to  such  act  is  corrorborated,  both  as  to  the  person  with  whom  it  is 
claimed  to  have  been  committed  and  as  to  the  date  of  the  act. 

Mott  v.  Mott,  3  App.  Div.  532;  73  St.  Rep.  742;  38  Supp.  261. 

And  the  fact  that  the  opposite  party  presents  affidavits  from  prostitute* 
who  have  testified  to  the  act  of  adultery  which  are  at  variance  with  their 
testimony  upon  the  trial  only  operates  to  intensify  the  already  existing 
necessity  that  such  witnesses  should  be  corroborated. 

Mott  v.  Mott,  3  App.  Div.  532;  73  St.  Rep.  742;  38  Supp.  261. 

The  testimony  of  servants  in  a  house  of  prostitution  is  not  entitled  to  any 
greater  weight  than  that  of  prostitutes,  and  unless  corroborated  is  not  suf- 
ficient to  establish  adultery. 

Piatt  v.  Piatt,  5  Daly,  295. 

Thus,  it  has  been  held  that  the  testimony  of  two  servants  in  a  house  of 
prostitution  that  the  defendant  was  in  the  habit  of  visiting  the  house,  and 
on  one  occasion  went  with  one  of  the  inmates  into  her  sleeping  apartment, 
it  not  being  shown,  however,  that  the  door  was  closed,  will  not  warrant  & 
finding  of  adultery. 

Id. 

3.  Testimony  of  detectives. 

While  the  testimony  of  a  detective  showing  the  commission  of  adultery  is 
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not  sufficient  to  warrant  a  decree  of  divorce,  it  should  not  be  entirely  disre- 
gfcrded. 

Anonymous,  17  Abb.  Pr.  48. 

The  fact  that  two  detectives  employed  by  the  plaintiff  to  shadow  the  de- 
fendant testified  to  having  observed  frequent  secret  meetings  on  lonely  streets 
between  the  defendant  and  the  co-respondent,  which  culminated,  as  they  tes- 
tified, in  an  act  of  adultery  committed  in  an  open  lot  in  a  secluded 
locality,  will  not  where  the  defendant  denied  such  act  of  adultery  warrant 
the  court  in  setting  aside  the  verdict  of  a  jury  unfavorable  to  the  plaintiff 
upon  the  question  of  adultery,  where  the  jury  were  given  proper  instruc- 
tions as  to  the  weight  to  be  given  to  the  evidence  of  the  detectives  and  of 
the  defendant. 

Fries  ,v.  Fries,  34  Misc.  478;  104  St.  Rep.  295;  70  Supp.  295. 

There  is  sufficient  corroboration  of  evidence  of  three  detectives  who  were 
employed  to  watch  the  person  claimed  to  be  guilty  of  adultery  and  report 
his  conduct,  and  testified  in  effect  that  they  followed  such  person,  that  he 
was  with  a  woman  not  his  wife,  that  they  went  into  a  certain  house  in  New 
York  City,  and  that  they  found  him  and  the  woman  together  in  a  room 
under  circumstances  which  would  warrant  the  inference  of  their  illicit  re- 
lations, where  the  woman,  who  had  charge  of  the  house  in  which  the  party 
was  found  by  the  detective,  testified  that  the  latter  were  in  the  house  on  the 
night  in  question;  that  one  of  them  asked  to  Bee  him;  that  she  took  him 
to  his  room,  rapped  on  the  door  and  heard  him  respond  and  that  she  "heard 
some  disturbance  after  that." 

Winston  v.  Winston,  165  N.  Y.  553;  59  N.  E.  273;  31  Civ.  Pro.  283. 

4.  Testimony  of  co-respondent. 

A  decree  of  divorce  is  not  warranted  solely  upon  the  testimony  of  the 
defendant's  paramour  or  that  of  the  co-respondent. 

Anonymous,  5  Robt.  611. 

Fawcett  v.  Fawcett,  29  Misc.  673;  95  St.  Rep.  108;  61  Supp.  108. 

Delling  v.  Delling,  34  Misc.  122;  103  St.  Rep.  479;  69  Supp.  479. 

And  a  divorce  cannot  be  granted  upon  evidence  consisting  of  the  testi- 
mony of  a  man  that  he  had  sexual  intercourse  with  the  defendant,  and  the 
evidence  of  a  half  sister  of  the  plaintiff  that  on  one  evening  in  the  month 
of  August,  the  year  not  being  stated,  she  followed  the  defendant  and  a  man, 
not  the  plaintiff,  into  certain  woods  where  she  saw  them  in  sexual  inter- 
course. 

Delling  v.  Delling,  34  Misc.  122;  103  St.  Rep.  479;  69  Supp.  479. 

And  it  is  particularly  improper  for  the  court  to  find  the  commission  of 
adultery  upon  the  testimony  of  the  co-respondent  wfcere  the  latter  is  shown, 
at  the  time  of  testifying,  to  have  been  hostile  to  the  defendant  with  whom 
he  claimed  sexual  intercourse,  having  threatened  her  exposure,  and  although 
professing  an  unwillingness  to  testify,  attended  voluntarily. 

Beadleston  v.  Beadleston,  20  St.  Rep.  21;  2  Supp.  809. 
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But  it  has  been  held  that  the  evidence  of  the  co-respondent  may  be  re- 
garded as  sufficient  to  warrant  a  finding  of  the  adultery  testified  to  where 
the  defendant  declines  to  take  the  stand  to  deny  it,  and  there  are  no  cir- 
cumstances connected  with  the  co-respondent's  testimony  requiring  its  dis- 
belief. 

Crary  v.  Crary,  46  St.  Rep.  307;  18  Supp.  753. 

5.  Confessions, 

The  confessions  of  the  defendant  to  the  commission  of  adultery  are  prop- 
ter ly  received  in  evidence,  but  such  evidence  uncorroborated  will  not  justify 
«  finding  of  adultery. 

Betts  v.  Betta,  1  Johns.  Ch.  197.    ! 

Lyon  v.  Lyon,  62  Barb.  138. 

Madge  v.  Madge,  42  Hun,  524;  4  St.  Rep.  609;  25  Week.  Dig.  339. 

Fowler  v.  Fowler,  29  Misc.  670;  95  St.  Rep.  109;  61  Supp.  109. 

There  must  be  such  corroboration  of  the  defendant's  confession  as  will  re- 
move all  just  suspicion  of  collusion. 

Fowler  v.  Fowler,  29  Misc.  670;  95  St.  Rep.  109;  61  Supp.  109. 

Where  the  confession  of  adultery  has  been  made  by  the  defendant  on  at 
least  two  occasions  to  two  different  persons,  under  such  circumstances  as 
to  leave  no  doubt  of  their  truth,  sufficient  corroboration  is  established  by 
the  introduction  in  evidence  of  correspondence  between  the  defendant  and 
her  paramour,  the  reading  of  which  shows  that  the  relation  of  the  writers 
was  too  intimate  to  admit  belief  of  innocence. 

Madge  v.  Madge,  42  Hun,  524;  4  St.  Rep.  609;  25  Week.  Dig.  339. 

And  it  has  been  held  that  where  it  is  clear  from  defendant's  resistance 
-of  the  action  that  there  is  no  collusion  his  confessions  of  adultery,  made  at 
different  times  to  different  individuals,  under  circumstances  leaving  no 
doubt  of  their  truth,  when  coupled  with  his  failure  to  deny  such  admis- 
sions on  his  part,  will  warrant  a  finding  of  adultery. 

Sigel  v.  Sigel,  47  St.  Rep.  397 ;  20  Supp.  377. 

The  admission  of  the  defendant  of  the  commission  of  adultery  is  not  suf- 
ficiently corroborated  to  warrant  a  decree  of  divorce  where  such  corrobo- 
rating evidence  is  merely  that  the  defndant  was  seen  in  a  house  of  ill  fame 
once  or  twice. 

Betts  v.  Betts,  1  Johns.  Ch.  197. 

The  necessary  corroboration  of  a  confession  of  the  commission  of  adultery 
is  not  furnished  by  testimony  of  a  person  that  he  sold  defendant  goods  and 
•called  at  his  house  several  times  to  collect  his  money,  on  which  occasions  ho 
met  a  woman,  not  the  plaintiff,  whom  he  supposed  was  defendant's  wife, 
■and  who  kept  putting  him  off  in  respect  to  payment  for  the  goods  sold  to 
defendant. 

Fowler  v.  Fowler,  29  Misc.  670;  95  St.  Rep.  109;  61  Supp.  109. 
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6.  Existence  of  venereal  disease. 

The  fact  that  a  husband  had  a  venereal  disease  long  after  marriage  i* 
prima  facie  evidence  of  adultery  on  his  part. 

Johnson  v.  Johnson,  14  Wend.  037. 

In  order  that  an  inference  of  adultery  may  be  made  from  the  fact  that 
the  defendant  has  a  venereal  disease,  it  must  be  shown  that  the  disease  was- 
contracted  after  marriage,  and  if  the  evidence  admits  of  a  construction 
that  the  disease  might  have  been  contracted  before  marriage  and  broke  out 
after  that  event,  it  will  be  held  insufficient. 

Ferguson  v.  Ferguson,  3  Sandf.  307. 

Mere  proof  that  the  wife  had  a  venereal  disease  without  showing  that 
tha  husband  had  the  disease  himself  is  not  sufficient  to  warrant  the  con- 
clusion that  he  has  been  guilty  of  adultery. 

Homburger  v.  Homburger,  46  How.  Pr.  346. 

Where  the  defendant  was  charged  in  the  complaint  in  an  action  of  divorce 
with  having  been  guilty  of  adultery  with  some  female  in  the  city  of  New 
York  between  certain  specified  days,  the  issue  of  adultery  is  not  established 
by  mere  proof  of  stains  upon  the  defendant's  linen  supposed  to  be  the  stains- 
arising  from  libidinous  intercourse. 

Ferguson  v.  Ferguson,  1  Barb.  Ch.  604. 

7.  Particular  instances. 

The  fact  that  the  defendant  is  shown  to  have  visited  a  house  of  prostitu- 
tion on  two  or  three  occasions  is  not  sufficient  proof  of  adultery  to  war- 
rant the  granting  of  a  decree. 

Anonymous,  17  Abb.  Pr.  48. 

Betts  v.  Betts,  1  Johns.  Ch.  197. 

But  proof  that  the  defendant  husband  went  with  a  woman  to  a  house  of 
ill-fame  and  remained  there  about  an  hour  will  justify  the  inference  of  the 
commission  of  adultery. 

Van  Name  v.  Van  Name,  49  Hun,  264;  17  St.  Rep.  651;  2  Supp.  77. 

Although  there  may  be  sufficient  evidence,  if  uncontroverted,  to  warrant 
a  finding  of  the  commission  of  adultery,  such  a  judgment  is  not  warranted 
where  a  defense  was  made,  the  acts  charged  denied  and  the  denial  supported 
by  the  testimony  of  witnesses  as  credible  as  those  of  the  adverse  party. 

Smith  v.  Smith,  89  Hun,  610;  70  St.  Rep.  217;  35  Supp.  556. 

A  decree  of  divorce  will  be  refused  on  the  ground  of  insufficient  proof  of 
adultery  where  the  evidence  consists  of  the  testimony  of  an  expert  in  hand- 
writing that  the  entry  "George  Sands  and  wife"  in  a  certain  hotel  register 
was  in  the  handwriting  of  the  co-respondent*  whose  name  was  not  George 
Sands;  the  hotel  register  itself  ahowing  a  number  opposite  the  entry  indi- 
cating that  a  room  was  assigned;  the  testimony  of  the  plaintiff's  brother 
that  he  saw  the  defendant  leave  the  hotel  that  evening  at  about  10:3O 
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o'clock;  a  letter  from  the  defendant  written  in  response  to  a  letter  of  plain- 
tiff's attorney  asking  her  under  what  name  she  registered  at  the  hotel  stating 
44 it  is  impossible  for  me  to  say,  as  I  do  not  know  what  name  was  given  at 
hotel,"  and  the  testimony  of  witnesses  that  on  another  occasion  they  found 
the  defendant  and  co-respondent  seated  in  an  improper  position  respecting 
each  other  at  a  table  in  a  small  room  used  for  drinking  purposes  in  the 
same  hotel,  and  opening  into  the  hall  and  a  larger  drinking  room  by  doors 
which  were  used  by  anyone  and  were  not  locked  at  this  time. 

Conway  v.  Conway,  37  Misc.  414;  109  St.  Rep.  760;  75  Supp.  760. 

A  decree  of  divorce  cannot  be  granted  upon  evidence  consisting  of  the  tes- 
timony of  the  plaintiff  that  the  woman  in  a  photograph  of  a  man  and 
woman  was  his  wife,  the  defendant;  the  testimony  of  the  janitress  of  a 
house  known  as  No.  22  Baxter  Street,  who  testified  that  she  knew  the  per- 
sons shown  in  the  photograph  mentioned,  and  that  they  occupied  an  apart- 
ment in  her  house  as  man  and  wife,  they  then  having  five  children,  such 
witness,  however,  not  stating  that  the  man  shown  in  the  photograph  was 
not  the  plaintiff;  the  testimony  of  a  person  who  said  that  she  knew  the 
defendant,  and  visited  her  at  No.  125  Elizabeth  Street  where  she  was  liv- 
ing with  the  respondent,  they  then  having  one  child  and  she  being  pregnant ; 
as  the  photograph  waa  not  properly  identified,  there  is  too  great  incon- 
sistency in  the  testimony  as  to  the  number  of  children,  and  there  is  no  evi- 
dence showing  that  the  defendant's  cohabitation  with  the  co-respondent  did 
not  take  place  prior  to  her  marriage  with  the  plaintiff. 

Pessolano  v.  Pessolano,  34  Misc.  16;  103  St.  Rep.  449;  69  Supp.  449. 

Sufficient  evidence  of  the  commission  of  adultery  to  warrant  the  grant- 
ing of  a  divorce  is  not  produced  by  proof  of  friendly  relations  between  the 
defendant  and  co-respondent  prior  to  the  marriage  in  which,  however,  no 
improper  conduct  was  shown;  by  testimony  to  the  effect  that  after  the 
marriage  a  man  visited  the  defendant  twice  when  the  plaintiff  was  away, 
staying  about  an  hour  each  time,  but  the  witness  could  not  identify  the 
man  as  the  co-respondent  except  to  the  extent  of  saying  that  she  had  learned 
that  he  was  such  person;  by  evidence  that  the  defendant  left  her  husband 
and  wrote  him  that  she  was  unhappy;  that  she  never  loved  him  and  could 
keep  up  the  deception  no  longer;  by  testimony  that  she  then  went  to  live 
at  the  house  of  a  sister  of  the  co-respondent  where  the  latter  boarded,  but 
no  improper  conduct  was  shown  there,  and  by  evidence  that  an  offer  was 
made  by  the  defendant  or  the  co-respondent  to  put  themselves  in  a  position 
to  furnish  the  proof  necessary  for  a  divorce,  which  offer,  however,  was  re- 
jected. 

Pfeiffer  v.  Pfeiffer,  27  St.  Rep.  567;  9  Supp.  28. 

A  divorce  is  properly  granted  where  the  evidence  shows  that  prior  to  his 
marriage  with  the  plaintiff  the  defendant  had  sexual  intercourse  with  a 
woman  of  abandoned  character  and  the  keeper  of  a  house  of  ill-fame;  that 
after  the  marriage  he  continued  to  visit  her  frequently,  on  several  occa- 
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sions  remaining  all  night  at  her  house,  and  several  times  was  seen  in  bed 
with  her. 

Van  Epps  v.  Van  Epps,  6  Barb.  320. 

But  although  it  is  shown  that  the  defendant  had  sexual  intercourse  with 
the  co-respondent  prior  to  his  marriage  with  the  plaintiff,  a  divorce  will  not 
be  granted  merely  upon  proof  of  a  continuation  of  intimate  relations  and 
frequent  visits  of  the  defendant  to  the  co-respondent  with  opportunity  for 
the  commission  of  adultery  where  it  is  clearly  established  that  the  co-re- 
spondent was  in  such  serious  ill  health  as  to  negative  the  idea  of  criminal 
disposition  on  her  part. 

Anonymous,  3  Abb.  N.  C.  161. 

Proof  merely  that  the  defendant  and  a  woman,  not  his  wife,  lived  to- 
gether in  the  same  house  as  man  and  wife;  that  she  had  the  charge  of  his 
house  and  acted  as  the  mistress  of  it,  without  evidence  of  cohabitation  in 
the  manner  existing  between  man  and  wife,  is  not  enough  to  warrant  a 
finding  of  adultery. 

Hart  v.  Hart,  2  Edw.  Ch.  207. 

Welke  v.  Welke,  44  St.  Rep.  21 ;  17  Supp.  298. 

Where  the  only  evidence  tending  to  show  adultery,  other  than  that  an 
unmarried  woman  was  housekeeper  for  defendant,  who  was  living  apart 
from  his  wife,  was  the  testimony  of  four  men  who  gained  access  to  defend- 
ant's apartments  on  frivolous  excuses,  which  they  insisted  on  the  trial  was 
the  sole  reason  for  their  presence,  and  was  so  improbable  as  to  throw  doubt 
upon  the  whole  of  their  testimony,  the  court  may  refuse  to  grant  a  decree 
of  divorce. 

Welke  v.  Welke,  44  St.  Rep.  21 ;  17  Supp.  298. 

There  is  sufficient  evidence  to  warrant  a  finding  of  adultery  where  a  wit- 
ness testified  that  he  introduced  defendant  to  a  prostitute  in  a  saloon ;  that 
they  left  that  place  and  were  gone  an  hour,  defendant  on  his  return  stating 
that  he  had  a  nice  time  and  that  it  cost  him  $3.00,  and  other  witnesses  swore 
that  during  plaintiff's  absence  from  home  women  were  admitted  to  defend- 
ant's rooms  and  on  one  morning  the  servant  found  the  remains  of  an  en- 
tertainment in  the  rooms,  the  bedding  disarranged,  and  articles  indicating 
sexual  intercourse  scattered  about  and  that  the  knowledge  of  such  discov- 
ery caused  the  defendant  to  become  greatly  confused  and  excited. 

Emerson  v.  Emerson,  42  St.  Rep.  562;  16  Supp.  793. 

Adultery  is  sufficiently  established  where  it  satisfactorily  appears  that 
thrt  plaintiff,  suspecting  the  defendant  of  infidelity,  one  evening  in  company 
with  two  others,  entered  the  apartments  occupied  by  his  wife  and  discov- 
ered therein  the  latter  and  the  co-respondent  in  their  night  clothes,  and 
a  bed  in  one  of  the  rooms  bore  the  appearance  of  having  been  recently  oc- 
cupied by  two  persons;  that  upon  such  discovery  they  became  greatly  con- 
fused and  made  improbable  explanations. 

Schreiber  v.  Schreiber,  3  Misc.  411;  52  St.  Rep.  436;  23  Supp.  299. 


NEW  YORK  ANNOTATED  CASES.  207 

Evidence  of  Adultery, — continued. 

There  is  sufficient  evidence  of  adultery  where  it  is  shown  that  the  de- 
fendant, after  separating  from  his  wife,  went  to  board  in  a  flat  occupied 
by  the  co-respondent,  the  latter  sleeping  in  the  parlor  and  the  defendant 
in  a  room  adjoining;  that  the  chambermaid  saw  the  defendant  and  co-re- 
spondent together  in  neglige  attire;  saw  them  kiss  and  embrace  each  oth- 
er ;  found  the  co-respondent's  hair  pins  and  handkerchief  in  the  defendant's- 
bed,  and  on  one  occasion  found  her  in  his  room,  both  attired  in  night  dress ; 
and  it  was  also  shown  that  the  co-respondent  was  in  the  habit  of  speaking 
of  the  defendant  as  her  brother-in-law,  and  when  she  rented  another  apart- 
ment he  went  security  on  her  lease  and  they  occupied  the  new  quarters  in 
a  manner  similar  to  that  in  which  they  occupied  the  other  rooms. 

Warren  v.  Warren,  8  Misc.  189;  59  St.  Rep.  390;  29  Supp.  313. 

A  finding  of  the  commission  of  adultery  is  not  warranted  by  evidence 
consisting  of  the  testimony  of  the  mother  of  the  plaintiff,  shown  to  be  very 
hostile  to  the  defendant,  to  the  effect  that  one  evening  she  saw  the  defend- 
ant in  his  store  in  the  act  of  putting  out  the  lights;  that  three-quarters  of 
an  hour  after  the  lights  had  been  put  out  she  saw  a  woman,  not  the  plain- 
tiff, come  out  of  the  rear  of  the  store  and  go  away ;  that  shortly  afterwards 
she  saw  the  defendant  locking  the  door  of  the  store,  when  his  pants  were 
not  fastened  up  and  his  clothes  were  otherwise  disarranged;  that  the  wit- 
ness reprimanded  him  for  his  conduct,  when  he  said,  "I  was  locked  up 
with  a  woman,  and  it  is  none  of  your  damned  business.  Now  go  and  find 
out  who  it  was,"  where  such  witness'  testimony  was  flatly  contradicted  by 
the  defendant  and  the  evidence  of  a  disinterested  witness  tended  to  contra- 
dict the  plaintiff's  witness. 

Fanning  v.  Fanning,  2  Misc.  90;  49  St.  Rep.  234;  20  Supp.  849. 

Where  the  alleged  paramour  of  the  defendant  testifies  to  sexual  inter- 
course with  the  defendant  in  open  fields,  which  is  denied  by  the  latter,  a 
decree  of  divorce  is  not  warranted  where  there  is  no  testimony  that  they 
were  seen,  at  or  about  the  times  stated,  in  or  near  the  fields  mentioned,  and 
there  is  no  proof  of  any  amorous  conduct  between  them,  or  of  any  criminal 
attachment,  other  than  the  evidence  of  the  first  mentioned  witness. 

Steffens  v.  Steffens,  16  Daly,  363;  33  St.  Rep.  643;  11  Supp.  424;  19  Civ. 
Pro.  267. 

A  sufficient  basis  for  a  finding  of  adultery  is  shown  by  testimony  that 
the  defendant  and  co-respondent  were  on  very  intimate  terms  for  a  consid- 
erable period  of  time,  visiting  each  other  frequently  and  expressing  consid- 
erable affection  for  one  another;  that  defendant  sometimes  represented  her- 
self as  his  sister  and  at  other  times  as  his  wife;  that  they  were  frequently 
in  a  room  alone  together  and  on  one  occasion  she  was  found  in  his  room 
nearly  or  wholly  undressed;  that  at  another  time  he  was  seen  coming  out 
of  a  room  in  which  they  had  been  alone  with  a  pitcher  of  water,  when  he 
went  out  she  having  on  different  attire  than  when  he  went  in,  showing  that 
she  had  changed  her  dress  while  he  was  in  the  room;  and  that  on  a  differ- 
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«nt  occasion  the  bed  of  the  room  in  which  they  had  been  alone  for  some 
time  was  found  disarranged,  as  if  it  had  been  lain  on. 

Smith  v.  Smith,  37  St.  Rep.  267 ;  13  Supp.  817. 

An  inference  of  the  commission  of  adultery  is  warranted  by  proof  that  a 
married  woman  went  with  a  man,  not  her  husband,  to  an  hotel  where  he 
gave  a  fictitious  name  and  registered  under  that  name  with  the  addition 
of  "and  lady;"  that  they  occupied  a  room  there  together;  that  on  the  fol- 
lowing day  she  went  with  the  same  man  to  the  house  of  an  acquaintance 
where  she  introduced  him  as  a  friend,  and  he  there  to  her  knowledge  passed 
under  the  fictitious  name  used  at  the  hotel;  that  they  were  given  at  that 
place  separate  sleeping  apartments  upstairs,  but  no  other  persons  slept  up- 
stairs, and  they  came  down  in  the  morning  together;  that  she  there  stated 
that  if  she  could  get  a  divorce  she  would  marry  that  friend,  that  she 
thought  more  of  him  than  she  did  of  her  husband,  and  they  admitted  that 
th'»y  stayed  at  the  hotel  mentioned  the  night  before. 

Fullmer  v.  Fullmer,  6  Week.  Dig.  22. 

Adultery  is  satisfactorily  established  where  it  is  shown  that  the  defend- 
ant wife  and  co-respondent  were  frequently  together;  that  they  manifested 
great  affection  for  each  other;  were  frequently  in  each  other's  room,  he  be- 
ing in  her  room  on  one  occasion  when  she  was  but  partly  attired;  that  her 
hair  pins  were  found  in  his  bed;  that  at  another  time  they  were  seen  in 
bed  together;  that  she  passed  as  his  cousin  and  they  practiced  other  forms 
of  deception  to  avoid  suspicion. 

Auld  v.  Auld,  40  St.  Rep.  904;  16  Supp.  803. 


HERZOG  v.  FITZGERALD  et  al. 

[7.J  App.  Div.  110;  111  St.  Rep.  366;  77  Supp.  366.] 

{Supreme  Court,  Appellate  Division,  Second  Department.    July  1,  1902.) 

1.  Masteb  and  Servant — Striking  Employees — Injunction — Picketing. 
Where  striking  employees  picket  the  works  of  the  master,  and  use  threat- 
ening language  to  intimidate  other  employees  into  leaving  the  mas- 
ter's employ,  and  forcibly  drag  an  employee  across  a  street  in  an  en- 
deavor  to  prevent  him  from  entering  the  master's  works,  the  latter  is 
entitled  to  an  injunction  restraining  such  actions,  though  there  has 
been  no  bloodshed.* 

•For  note  on  "Picketing  by  Trades-Unions,"  see  9  Ann.  Cas.  1-24. 
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1902]  Herzog  v.  Fitzgerald. 

2.  Same — Injunction  Pendente  Lite. 

The  rule  that  an  injunction  pendente  lite  will  not  be  granted  when  the 
facta  stated  in  the  complaint  are  denied  by  defendant  has  no  applica- 
tion to  a  suit  to  restrain  striking  employees  from  intimidating  other 
employees  by  threats  and  violence,  which  acts  are  denied  by  defend- 
ants, as  the  rule  only  applies  when  the  right  to  do  the  act  restrained 
is  in  issue. 

Appeal  from  special  term,  Kings  county. 

Injunction  by  Frank  J.  Herzog  and  another  against  J.  L. 
Fitzgerald  and  others.  From  an  order  denying  an  injunction 
pendente  lite,  plaintiffs  appeal.     Reversed. 

Argued  before  Goodbich,  P.  J.,  and  Babtlett,  Jenks, 
Woodwabd,  and  Hibschbebg,  JJ. 

H.  V.  Rutherford,  for  appellants. 

Frank  X.  McCaffry,  for  respondents. 

Hibschbebg/  J.  The  plaintiffs  are  copartners  engaged  in 
the  business  of  bookbinding  in  the  borough  of  Brooklyn,  and  em- 
ploy, on  the  average,  35  employees  in  their  business.  On  the 
17th  of  March,  1902,  a  majority  of  such  employees  engaged  in 
a  "strike,"  leaving  the  plaintiffs'  service  in  a  body.  The  cause 
and  object  of  the  strike  are  wholly  immaterial.  The  strike  was 
a  lawful  act,  whatever  motive  may  have  inspired  it,  and  so  long 
as  it  was  unaccompanied  by  violence,  threats  of  violence,  intimi- 
dation, or  unlawful  acts  of  coercion.  But  the  verified  complaint 
alleges  (and  many  affidavits  were  presented  at  the  special  term 
in  support  of  the  allegation)  that  the  strike  has  been  accom- 
panied on  the  part  of  the  defendants,  as  participants  or  sym- 
pathizers, with  threats  of  violence,  acts  of  violence,  threats  of 
coercion,  acts  of  coercion  and  intimidation,  "picketing"  the 
plaintiffs'  premises,  the  use  of  vile  and  abusive  language,  and 
other  familiar  devices  for  the  purpose  of  preventing  the  plain- 
tiffs from  obtaining  the  peaceful  services  of  others  who  are  will- 
ing and  anxious  to  take  the  places  abandoned  by  the  strikers,  and 
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of  forcing  compliance  by  the  plaintiffs  with  the  strikers'  de- 
mands. It  is  unnecessary  to  detail  the  threats  and  acts  of  in- 
timidation and  violence  which  the  affidavits  disclose.  They  are 
such  as  were  well  calculated  to  occasion  fear  in  the  minds  of  the 
plaintiffs'  present  employees  that  a  continuance  in  such  employ- 
ment would  result  in  bodily  harm.  They  include  threats  to  "do" 
these  workmen  unless  they  would  join  the  strike ;  to  "fight  them 
man  to  man;"  to  "beat  every  man  that  works  in  that  shop;" 
to  "fix"  them  so  that  they  could  never  get  another  position  in  the 
United  States ;  to  lay  for  them  and  blow  their  heads  off ;  to  blow 
their  brains  out ;  to  "lick"  the  men  at  night  if  they  keep  on  work- 
ing for  the  firm;  and  in  one  instance  to  paint  a  workman  "so- 
black  that  the  dogs  won't  eat  bread"  out  of  his  hand,  etc.  One 
of  these  employees  (a  girl  19  years  of  age)  was  visited  by  some 
of  the  defendants  at  her  home,  and  charged  by  them  with  being 
improperly  intimate  with  one  of  the  peaceful  workmen,  and  was 
not  only  threatened  personally  in  case  she  failed  to  use  her  in- 
fluence to  get  this  workman  to  join  the  strike,  but  was  assured 
that  the  defendants  would  "blow  his  brains  out"  The  actual 
violence  exerted  is  also  detailed  in  the  affidavits,  and  consists  in 
the  forcible  seizure  of  the  person  of  one  of  the  workmen  by  the 
arm,  and  the  pulling  of  him  across  the  street,  in  an  endeavor  to 
prevent  him  from  entering  the  plaintiffs'  premises.  The  denials 
on  the  part  of  the  defendants,  so  far  as  there  are  any  denials, 
consist  chiefly  in  the  reiteration  of  the  general  assertion  that  "at 
no  time  were  any  threats,  force,  or  intimidation  used  or  attempt- 
ed to  be  used  by  deponent,"  and  that  what  was  done  was  "in  a 
peaceful  and  lawful  way."  Upon  the  facts  disclosed,  the  plain- 
tiffs were  clearly  entitled  to  the  injunction.  Davis  v.  Zimmer- 
man, 91  Hun,  489 ;  71  StiRep.  385 ;  36  Supp.  303 ;  Sun  Print- 
ing &  Pub.  Association  vlDelaney,  48  App.  Div.  623;  96  St. 
Kep.  750 ;  62  Supp.  750 ;  Curran  v.  Galen,  152  K  Y.  33 ;  46  N. 
E.  297 ;  37  L.  R  A.  802 ;  57  Am.  St.  Rep.  496.  It  was  not 
necessary  that  bloodshed  should  precede  the  application.  It  is 
sufficient  that  the  intent  to  resort  to  bloodshed  if  deemed  neces- 
sary to  accomplish  the  unlawful  purpose  is  distinctly  manifested. 
As  was  said  of  injunctive  relief  in  a  similar  case  by  the  general 
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term  in  the  first  department  in  Davis  v.  Zimmerman,  page  494, 
91  Hun,  and  page  306,  36  Supp.: 

"It  is  far  better  for  employers  and  employees,  and  for  the  peace  and 
safety  of  the  state,  that  such  relief  be  exercised  by  the  courts,  where  par- 
ties can  be  heard,  than  to  permit  such  violations  of  law  to  go  unrestrained 
until  force  is  arrayed  against  force,  and  the  strong  arm  of  the  executive  is 
compelled  to  intervene  with  troops  to  prevent  disorder  and  the  destruction 
of  property.  The  defendants  invoke  the  general  rule  that  when  all  of  the 
equities  of  a  complaint  are  denied  in  the  answer  an  injunction  will  not  be 
granted  pendente  lite,  or,  if  granted,  will  be  vacated.  This  rule  applies 
when  the  litigants  claim  adversely  in  respect  to  property,  or  the  right  to 
do  some  act  in  connection  therewith,  and,  the  plaintiff's  asserted  right  be- 
ing doubtful,  an  injunction  will  not  be  granted.  But  this  rule  is  not  ap- 
plicable to  the  case  at  bar,  for  the  defendants .  do  not  assert  the  right  to 
do  any  of  the  acts  which  they  are  restrained  from  doing.  They  do  not  as- 
sert that  they  have  a  right  to  intimidate,  by  threats  or  by  violence,  persons 
in  the  employment  of  the  plaintiff,  or  those  who  seek  his  employment,  nor 
do  they  claim  that  they  have  a  right  to  destroy  the  plaintiff's  property; 
aid  it  is  only  from  doing  and  conspiring  to  do  such  acts  that  they  are  re- 
strained." 

The  order  should  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  injunction  granted,  restraining  the  defendants 
from  the  commission  of  acts  of  violence,  and  also  from  threats 
or  attempts  to  commit  such  acts.     All  concur. 


MATTER  OF  OSBORN. 

IH  App.  Div.  US;  111  St.  Rep.  423;  77  Supp.  42S.] 

(Supreme  Court,  Appellate  Division,  Second  Department.    July  1,  1902.) 

1.  Incompetent  Persons — Committee. 
Code  Civ.  Proc.  8  2320,  relative  to  the  appointment  of  a  committee  for 
an  incompetent,  provides  that,  in  all  proceedings  for  the  appointment 
of  a  committee  of  such  a  person,  he  shall  be  designated  an  "alleged  in- 
competent" person,  and,  after  the  appointment  of  a  committee  of  such 
person,  in  all  subsequent  proceedings  such  person  shall  be  designated 
an  "incompetent  person."  Held  to  contemplate  a  continuance  of  the 
same  proceeding  where  any  other  steps  are  necessary,  and  where  one 
has  been  declared  an  incompetent,  and  a  committee  appointed,  a  subse- 
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quent  petition  to  remove  the  committee  and  appoint  another  must  be 
made  in  the  original  proceeding. 
2.  Same — Removal  of  Committee. 

By  the  provisoes  of  section  2339  of  the  Code  of  Civil  Procedure,  a 
committee  either  of  the  person  or  property  of  an  incompetent  is  sub- 
ject to  the  direction  of  the  court  by  which  he  was  appointed,  and  he 
may  be  suspended,  removed,  or  allowed  to  resign,  in  the  discretion  of 
the  court;  and  by  section  2320  the  court  has  power  to  manage  the  in- 
competent's person  and  estate.  Held,  that  where  one  has  been  de- 
clared an  incompetent,  and  her  husband  found  not  a  proper  person  to 
be  the  committee  of  the  incompetent's  person  or  estate,  the  court 
should  not,  on  a  subsequent  petition  by  the  incompetent  and  her  hus- 
band (her  blood  relations  not  being  parties),  remove  the  committee 
and  appoint  the  husband.* 

Appeal  from  special  term,  Kings  county. 

In  the  matter  of  Penelope  D.  Osborn,  an  alleged  incompetent 
Appeal  by  Alf ord  W.  Cooley  from  an  order  of  the  special  term 
removing  him  as  the  committee  of  the  person,  and  substituting 
Victor  M.  Osborn.     Reversed. 

Argued  before  Goodrich,  P.  J.,  and  Babtlett,  Jenks, 
Woodward,  and  Hibschberg,  JJ. 

H.  C.  Henderson,  for  appellant. 

Robert  H.  Roy,  for  respondent 

Woodward,  J.  Victor  M.  Osborn,  one  of  the  applicants 
herein,  on  the  4th  day  of  May,  1901,  verified  and  presented  to 
the  supreme  court  a  petition  asking  that  a  committee  of  the  per- 
son and  property  of  his  wife,  Penelope  D.  Osborn,  be  appointed, 
and  that  a  commission  issue  out  of,  and  under  the  seal  of,  the 
said  court  to  inquire  into  her  apparent  lunacy  and  incompe- 
tency. On  the  6th  day  of  May,  1901,  a  justice  of  this  court 
made  an  order  directing  that  the  petition  and  affidavits  be  pre- 


•For  note  on  "Selection  of  Committee  for  an  Incompetent  Person,"  i 
Ann.  Cas.  448-450. 
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sented  to  the  supreme  court,  at  a  special  term  thereof,  on  the 
13th  day  of  May,  1901,  and  further  ordered  and  directed  that 
notice  of  such  application  be  given  to  Silas  Deuel,  a  paternal 
cousin,  and  Sarah  Cutting,  a  maternal  cousin,  of  the  said  Pene- 
lope D.  Osborn,  of  the  presentation  of  such  petition  and  the  in- 
stitution of  such  proceedings.  The  relatives  mentioned  in  the 
order  and  others  appeared  in  the  proceeding  by  Mr.  Sidney  V. 
Lowell,  and  raised  no  objection  to  the  appointment  of  a  commit- 
tee of  the  persdn  and  estate ;  but  they  did  object  to  the  appoint- 
ment of  her  husband  as  such  committee,  submitting  affidavits 
which  justified  the  court  in  reaching  the  conclusion  that  he  was 
unfitted  for  the  office.  On  or  about  the  21st  day  of  June,  1901, 
the  question  of  the  competency  of  said  Penelope  D.  Osborn  was 
inquired  into  before  a  jury,  resulting  in  a  verdict  declaring  the 
said  Penelope  D.  Osborn  to  be  of  unsound  mind  and  incompe- 
tent to  manage  herself  and  her  affairs;  and  thereafter,  and  on 
or  about  the  13th  day  of  July,  1901,  an  order  was  signed  by  a 
justice  of  this  court  confirming  said  verdict,  and  appointing  Al- 
ford  W.  Cooley  as  committee  of  the  person  and  estate  of  the 
said  incompetent  Mr.  Cooley  duly  qualified  as  such  commit- 
tee, 4nd  entered  upon  the  discharge  of  the  duties  of  his  posi- 
tion. On  or  about  the  1st  day  of  April,  1902,  the  said  incom- 
petent and  Victor  M.  Osborn,  her  husband,  gave  notice,  in  an 
entirely  independent  proceeding,  upon  a  petition  of  Victor  M. 
Osborn,  and  an  affidavit  of  the  said  incompetent,  that  an  appli- 
cation would  be  made  on  the  9th  day  of  April,  1902,  for  an 
order  removing  Mr.  Cooley  as  committee  of  the  person  and  estate 
of  the  said  Penelope  D.  Osborn,  and  substituting  in  his  place 
the  said  incompetent's  husband. 

Section  2320  of  the  Code  of  Civil  Procedure  provides  that  in 
"all  proceedings  under  this  title  for  the  appointment  of  a  com- 
mittee of  such  a  person,  he  shall  be  designated  'an  alleged  in- 
competent person  ;'  and  after  the  appointment  of  a  committee  of 
such  person,  in  all  subsequent  proceedings,  the  lunatic,  idiot, 
habitual  drunkard  or  imbecile  shall  be  designated  'an  incom- 
petent person., "  While  it  may  be  that  the  courts  would  not 
permit  a  technical  defect  in  the  papers  to  prevent  intervention 
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where  injustice  was  apparent,  we  believe  that  the  safety  of  indi- 
viduals and  the  orderly  administration  of  justice  require  that 
this  provision  of  the  Code  should  be  given  effect,  and  that  the 
court  at  special  term  should  not,  in  effect,  review  the  determina- 
tion of  a  prior  special  term,  at  least  in  an  independent  proceed- 
ing, where  all  of  the  parties  who  were  thought  necessary  in  the 
original  proceeding  are  not  brought  in.  If  this  question  was 
determined  differently  in  Re  Cushman,  43  App.  Div.  231 ;  93 
St  Rep.  1025 ;  59  Supp.  1025,  it  is  enough  to  say  that  the  case 
was  reversed  in  162  1ST.  Y.  456;  56  N.  E.  994,  upon  another 
point,  and  the  court  say : 

"Instead  of  deciding  it  upon  the  assumption  of  certain  facts  and  condi- 
tions not  proved,  the  case  should  have  been  remitted  to  the  special  term  for 
a  resettlement  of  the  committee's  account.  We  think  that  should  be  done 
at  this  time.  The  respondent  will  then  be  in  a  position  where  the  errors, 
if  any,  in  the  manner  of  instituting  the  proceeding,  or  the  omission  of 
necessary  parties,  may  be  remedied  by  the  inauguration  of  an  new  proceed- 
ing or  otherwise  as  he  may  be  advised." 

This  is  sufficient,  at  least,  to  suggest  doubt  on  the  part  of  the 
court  of  appeals  as  to  the  regularity  of  the  proceeding,  and  war- 
rants this  court  in  holding  that  in  a  matter  of  this  character  it 
was  error  for  the  learned  court  at  special  term  to  entertain  a 
petition  which  did  not  conform  to  the  requirements  of  the  Code 
of  Civil  Procedure,  and  to  overrule  the  determination  of  a  prior 
special  term  that  the  husband  of  the  incompetent  person  was  an 
improper  person  to  act  as  the  committee  of  the  person  or  estate 
of  such  incompetent  person.  It  is  true  that  upon  the  hearing 
in  the  matter  now  before  us  the  petitioner  abandoned  the  appli- 
cation for  a  removal  of  the  committee  of  the  estate,  and  the 
order  only  goes  to  the  committee  of  the  person ;  but  we  are  of 
the  opinion  that  the  matters  before  the  court,  and  which  ought 
to  have  been  taken  into  consideration,  if  any  action  was  to  be 
taken  under  the  independent  petition  of  Mr.  Osborn,  are  suffi- 
cient to  show  that  there  was  no  reason  for  the  removal  of  the 
committee  of  the  person,  and  certainly  no  justification  for  the 
appointment  of  Mr.  Osborn.  It  is  true  that,  by  the  provisions 
of  section  2339  of  the  Code  of  Civil  Procedure,  a  committee 
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either  of  the  person  or  property  is  subject  to  the  direction  and 
control  of  the  court  by  which  he  was  appointed,  with  respect 
to  the  execution  of  his  duties,  and  that  he  may  be  suspended, 
removed,  or  allowed  to  resign,  in  the  discretion  of  the  court; 
but  this  is  a  judicial  discretion,  to  be  exercised  in  conformity 
with  the  rules  and  practice  of  courts,  and  not  capriciously,  and 
without  a  patient  and  careful  hearing  of  all  matters  which 
legitimately  bear  upon  the  question.  The  petitioner,  the  hus- 
band of  Penelope  D.  Osborn,  stated  in  his  original  petition  that 
she  "is  of  unsound  mind,  and  a  person  incompetent  to  manage 
herself  or  her  affairs,  in  consequence  of  lunacy  or  imbecility 
arising  from  loss  of  memory,"  etc.,  and  this  characterization  has 
been  judicially  confirmed;  yet  the  petitioner  now  comes  into 
court  and  declares  that  she  is  only  unsound  in  her  mind  on 
-certain  lines,  and  seeks  to  support  his  application  for  appoint- 
ment as  committee  of  her  person  upon  the  affidavit  of  this  in- 
competent person,  in  a  proceeding  in  which  her  blood  relations 
are  excluded.  We  are  of  opinion  that  the  duty  of  this  court 
toward  incompetent  persons  demands  that  there  be  no  action 
taken  relating  to  the  committee  of  the  person  or  property  with- 
out a  careful  inquiry,  and  that  to  close  our  eyes  and  ears  to 
information  bearing  upon  the  fitness  of  any  person  for  the  dis- 
charge of  so  high  a  trust  is  error,  which  cannot  be  justified  by 
any  technical  rules.  Penelope  D.  Osborn  has  been  judicially 
determined  to  be  incompetent  to  manage  her  affairs.  The  court 
is  thus  given  jurisdiction  to  manage  her  person  and  estate  (sec- 
tion 2320,  Code  Civ.  Proc.)  ;  and  it  is  its  duty  to  discharge  this 
duty  broadly,  and  to  use  every  reasonable  effort  to  determine 
the  fitness  and  competency  of  the  person  who  is  intrusted  with 
the  office  of  committee  either  of  the  person  or  property  of  such 
incompetent.  The  Code  provides  that  in  all  subsequent  pro- 
ceedings, after  the  determination  of  the  incompetency  of  the 
person,  the  lunatic,  idiot,  habitual  drunkard,  or  imbecile  shall 
be  designated  an  "incompetent  person."  This  contemplates  a 
continuance  of  the  original  proceeding,  in  which  all  of  the  par- 
ties shall  be  permitted  to  be  heard,  and  not  an  independent  pe- 
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tition,  where  all  of  the  relatives  may  be  shut  out  from  partici- 
pation. 

It  may  be  important  to  add  that,  at  the  time  of  the  removal  of 
Mr.  Cooley  as  committee  of  the  person  of  Penelope  D.  Osborn, 
proceedings  were  pending  in  behalf  of  such  committee  against 
the  said  Victor  M.  Osborn. 

The  order  appealed  from  should  be  reversed,  without  costs. 
All  concur,  except  Baetlett,  J.,  taking  no  part 


McGUCKIN  v.  WILKINS. 

[—  App.  Div.  — ;  111  St.  Rep.  885;  77  Bupp.  585.] 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  8,  1902.) 

1.  Justice?i — Failure  to  Appear — Liability  for  Damages — Extraordi- 
nary Storm. 
On  a  day  when  a  justice's  summons  was  returnable,  there  was  a  bliz- 
zard of  extraordinary  severity,  rendering  all  roads  impassable.    The 

Note. — Private  Action  for  Damages  from  Neglect  of  or  Negligence  in 
Discharging  Official  Duty. 

a.  In  general. — 216. 

b.  Judicial  determinations. — 217. 

0.  In  relation  to  ministerial  duties. 

1.  Generally. — 218. 

2.  Sheriffs  and  constables. — 220. 

3.  County  clerks. — 222. 

4.  Justices  of  the  peace. — 223. 

5.  Assessors. — 224. 

6.  Highway  commissioners. — 224. 

d.  In  relation  to  legislative  duties. — 224. 
6.  For  false  representations. — 224. 


a.    In  general. 

"When  an  Individual  sustains  an  injury  by  the  misfeasance  or  nonfeas- 
ance of  a  public  officer  who  acts  or  omits  to  act  contrary  to  his  duty,  the 
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justice  resided  three  miles  from  where  the  summons  was  returnable. 
Plaintiff,  after  waiting  an  hour,  and  no  one  else  attending,  went  to  the 
justice,  and  asked  him  to  attend  to  the  case,  but  the  justice  stated 
that  he  was  not  well  enough  to  go  out  in  the  storm,  that  he  had  lost 
jurisdiction,  and  would  issue  another  summons  without  costs.  Held, 
that  the  justice  was  not  liable  for  negligence  in  performing  his  official 
duties;  no  bad  faith  appearing,  and  a  judicial  officer  not  being  re- 
quired to  meet  engagements  at  his  peril. 

Appeal  from  Cortland  county  court. 

Action  by  Hugh  McGuckin  against  Clarence  Wilkins.  From 
a  judgment  reversing  a  judgment  for  plaintiff,  he  appeals.  Af- 
firmed. 

Private   Action   fob   Damages   from   Neglect   of   or   Negligence   in 
Discharging  Official  Duty, — continued. 

law  gives  redress  to  the  injured  party  by  action  adapted  to  the  nature  of 
his  case." 

Adsit  v.  Brady,  4  Hill,  630. 

Robinson  v.  Chamberlain,  34  N.  Y.  389. 

Hover  v.  Barkhoof,  44  N.  Y.  113. 

Bcardslee  v.  Dolge,  143  N.  Y.  160;  38  N.  E.  205;  62  St.  Rep.  187. 

One  who  assumes  the  duties  and  is  invested  with  the  powers  of  a  public 
officer  is  liable  to  an  individual  who  sustains  special  damage  because  of  a 
neglect  properly  to  perform  those  duties. 

Bennett  v.  Whitney,  94  N.  Y.  302. 

Piercy  v.  Averill,  37  Hun,  360. 

No  action  lies,  at  the  suit  of  an  individual  against  an  officer,  for  misbe- 
havior in  his  office,  either  from  misfeasance  or  nonfeasance,  unless  the 
plaintiff  can  show  a  special  damage  peculiar  to  himself. 

Butler  v.  Kent,  19  Johns.  223. 

The  special  damages  must  be  particularized  by  the  pleadings  in  order 
that  the  defendant  may  be  able  to  meet  the  charge,  if  it  be  false  j  if  not  so 
stated  it  cannot  be  given  in  evidence. 

Butler  v.  Kent,  19  Johns.  223,  228. 

b.  Judicial  determinations. 

A  public  officer  is  not  responsible  in  a  civil  suit  for  a  judicial  determina- 
tion in  a  matter  over  which  he  has  jurisdiction,  however  erroneous  or 
wrony  it  may  be,  or  however  malicious  even  the  motive  which  produced  it. 

Weaver  v.  Devendorfj  3  Demo,  117. 

East  River  Gas-Light  Co.  v.  Donnelly,  93  N.  Y.  657. 
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Argued  before  Pabker,  P.  J.,  and  Kellogg,  Smith,  Chase, 
and  Fursman,  JJ. 

William  D.  Tuttle,  for  appellant. 

Dougherty  &  Miller,  for  respondent 

Chase,  J.  The  defendant,  a  justice  of  the  peace  in  the  coun- 
ty of  Cayuga,  having  his  office  at  his  house  in  the  town  of  Sum- 
merhill,  in  January,  1901,  issued  a  summons  in  favor  of  the 
plaintiff  against  one  K.  and  others,  and  issue  was  joined  in  said 
action.  The  case  was  adjourned  by  mutual  agreement  until  the 
14th  day  of  February  at  the  town  hall  in  the  town  of  Sunimer- 

Pbivate    Action   for   Damages   from   Neglect  of   ob   Negligence   in 
Discharging  Official  Duty, — continued. 

c  In  relation  to  ministerial  duties. 
1.  Generally. 

Ministerial  officers  can  only  be  made  liable  to  an  individual  for  dam- 
ages caused  by  neglect  of  duty  upon  proof  showing  an  omission  on  their 
part  to  perform  a  plain  duty  devolved  upon  them  by  law. 

Fitzpatrick  v.  Slocum,  89  N.  Y.  358. 

A  ministerial  officer  charged  by  statute  with  an  absolute  and  certain 
duty,  in  the  performance  of  which  an  individual  has  a  special  interest,  is 
liable  to  an  action  if  he  refuses  to  perform  it,  and  he  is  not  relieved  from 
the  consequences  of  his  disobedience  because  it  is  prompted  by  an  honest 
belief  upon  his  part  that  the  statute  is  unconstitutional. 

Clark  v.  Miller,  54  N.  Y.  528. 

It  is  not  necessary  to  impute  corrupt  motives  to  defendant ;  a  mistake  as 
to  his  duty  and  honest  intentions  on  his  part  would  still  leave  him  liable. 

Beardslee  v.  Dolge,  143  N.  Y.  160;  38  N.  E.  205;  62  St.  Rep.  187. 

Houghton  v.  Swarthout,  1  Denio,  589. 

In  an  action  for  a  false  return  to  a  writ,  though  the  return  be  untrue  on 
its  face,  yet  the  officer  making  it  is  not  liable  in  damages,  if  the  facts  of 
the  case  truly  stated  would  have  produced  the  same  result  to  the  party 
complaining  as  the  return  made. 

Ford  v.  Smith,  1  Wend.  48. 

The  fact  that  a  ministerial  officer  has  a  discretion  in  regard  to  the  mode 
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hilL  On  the  12th  day  of  February,  the  worst  and  most  severe 
blizzard  known  for  several  years  commenced,  and  continued  un- 
til the  16th  day  of  February.  The  defendant  resided  -about 
three  miles,  and  the  plaintiff  about  four  miles,  from  said  town 
hall.  On  the  day  to  which  the  case  was  adjourned,  the  roads 
were  impassable  for  teams.  On  that  day,  the  mails  were  not 
•carried  on  account  of  the  storm.  It  was  the  first  time  that  the 
mails  had  not  been  carried  in  that  locality  for  four  years.  No 
effort  was  made  by  the  people  of  that  school  district  to  open 
the  roads  until  the  16th  of  February.  On  the  14th  of  Febru- 
ary, the  defendant  was  sick  with  a  severe  cold,  and  not  well 
enough  to  be  out  in  such  a  severe  storm.  He  did  not  go  out, 
or  do  any  work  except  to  assist  in  the  work  within  the  buildings 

Vbivate   Action   fob   Damages   from   Neglect   of   or   Negligence   in 
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of  discharging  a  duty  imperatively  imposed  upon  him  by  law  does  not  en- 
title him  to  the  immunity  of  a  judicial  officer. 

Hicks  v.  Dora,  9  Abb.  Pr.  N.  S.  47. 

In  Wright  v.  Shanahan,  140  N.  Y.  495;  44  N.  E.  74,  the  action  was 
brought  to  enjoin  the  defendant  in  his  official  capacity,  as  superintendent 
of  public  works  of  the  state  of  New  York,  from  maintaining  the  flush 
boards  on  a  dam  during  the  portion  of  the  year  when  navigation  upon  the 
-canals  is  closed  and  to  recover  of  him  as  <m  individual  the  plaintiff's  dam- 
ages caused  by  his  neglect  and  wrongful  refusal  to  perform  his  official  duty 
■as  custodian  of  the  dam.    It  was  held  that  the  action  could  be  maintained. 

Where  the  statute  makes  the  wilful  and  intentional  negligence  of  a  public 
officer  a  misdemeanor,  and  "in  addition  thereto"  declares  the  liability  for 
damages  to  the  party  injured,  such  provision  does  not  affect  the  common 
law  remedy  against  the  officer  by  a  private  individual,  where  an  official 
■act  or  omission  of  duty  has  resulted  in  his  injury. 

Bennett  v.  Whitney,  94  N.  Y.  302. 

Where  the  complaint  in  an  action  alleged  that  the  defendant  was  the 
head  of  the  department  of  buildings  in  the  city  of  New  York ;  that  his  duty 
was  to  see  that  all  unsafe  buildings  in  said  city  were  taken  down  or  made 
eecure,  and  that  he  was  furnished  with  the  means  necessary  to  fulfill  the 
«aid  duty;  that  a  building  was  so  injured  by  fire  as  to  render  it  unsafe  and 
that  defendant  had  notice  of  its  condition;  that  the  said  building  fell  upon 
an  adjoining  building  in  which  the  plaintiff's  intestate  lawfully  was  and 
lulled  her  and  asked  judgment  for  damages  against  the  defendant,  it  was 
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at  the  farm.  The  plaintiff  admits  that  there  was  a  very  severe 
storm  on  the  day  to  which  the  case  was  adjourned,  and  that 
the  roads  were  not  open  or.  passable  for  teams,  but  he  went  to 
the  town  hall  by  walking  through  the  fields.  He  did  not  find 
anyone  there.  He  waited  for  more  than  one  hour  after  the  time 
to  which  the  case  was  adjourned,  and  then  went  across  the  fields 
about  two  miles  to  the  defendant's  house,  and  asked  the  defend- 
ant to  attend  to  the  case.  The  defendant  replied  that  he  was 
not  well  enough  to  go  out  in  such  a  severe  storm,  and  that  he 
had  now  lost  jurisdiction  of  ihe  case.  He  further  said  that 
he  would  "issue  a  new  summons,  and  restore  the  case  to  the  time 
of  trial,"  without  charging  any  costs.  Plaintiff  said  he  would 
see  counsel,  and  went  away,  and  subsequently  brought  this  ac- 
tion against  the  defendant  in  the  city  court  of  Cortland,  claim- 
ing damages  by  reason  of  the  alleged  negligence  of  the  defend- 
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held  that  a  demurrer  to  the  complaint  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  should  be  overruled. 
Connors  v.  Adams,  13  Hun,  427. 

2.  Sheriff 8  and  constables. 

A  sheriff,  or  other  officer,  to  whom  a  mandate  is  directed  and  delivered, 
must  execute  the  same  according  to  the  command  thereof,  and  make  re- 
turn thereon  of  his  proceedings,  under  his  hand.  For  a  violation  of  this 
provision,  he  is  liable  to  the  party  aggrieved  for  the  damages  sustained  by 
him. 

Code  of  Civ.  Pro.  8  102. 

The  sheriff  was  held  liable  in  an  action  for  damages  for  failure  to  file 
the  notice  required  to  be  filed  in  attaching  real  property  by  section  649  of 
the  Code  of  Civil  Procedure. 

Lewis  v.  Douglass,  53  Hun,  587;  25  St.  Rep.  240;  6  Supp.  888. 

Where  a  sheriff  to  whom  an  attachment  was  issued  neglected  to  levy  on 
sufficient  property  to  satisfy  the  debt,  he  was  held  liable  for  the  deficiency, 
it  appearing  that  the  defendants  in  the  attachment  had  sufficient  property 
to  satisfy  the  demand,  and  that  the  sheriff  knew  it  at  the  time  of  making 
the  levy. 

Ransom  v.  Halcott,  18  Barb.  56;  9  How.  Pr.  119. 
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■ant  in  failing  to  perform  his  official  duties.  A  trial  was  had, 
and  judgment  rendered  against  the  defendant  in  favor  of  the 
plaintiff  for  $4  damages,  besides  costs,  from  which  judgment 
an  appeal  was  taken  to  the  county  court  of  the  county  of  Cort- 
land, where  the  judgment  so  rendered  by  such  city  court  waa 
reversed. 

A  judicial  officer  is  not  required  at  his  peril  to  meet  engage- 
ments. So  far  as  his  duties  are  ministerial,  he,  like  other  pub- 
lic officers,  is  required  to  exercise  reasonable  diligence  in  the 
discharge  of  official  duties.  The  record  does  not  disclose  any 
-evidence  of  bad  faith  on  the  part  of  the  defendant,  and  a  simple 
statement  of  the  facts  is  sufficient  to  show  that  the  defendant 
should  not  be  held  negligent  in  the  performance  of  his  duties 
as  a  justice  of  the  peace. 

Judgment  should  be  affirmed,  with  costs. 

Pmvatb   Action   fob   Damages   from   Neglect   of   or   Negligence  in 
Dischabging  Official  Dutt, — continued. 

It  is  well  settled  that  in  an  action  against  a  sheriff  for  not  returning  or 
not  collecting  an  execution  against  property,  he  can  show  the  insolvency 
of  the  execution  debtor  in  mitigation  of  damages. 

Ledyard  v.  Jones,  7  N.  Y.  650. 

Humphrey  v.  Hathorn,  24  Barb.  278. 

Bank  of  Rome  v.  Curtiss,  1  Hill,  275. 

Pardee  v.  Robertson,  6  Hill,  550. 

Such  evidence  is  admitted  in  actions  for  an  escape. 

Patterson  v.  Westervelt,  17  Wend.  513. 

Potter  v.  Lansing,  1  Johns.  214. 

Kellogg  v.  Manro,  9  Johns.  299. 

And  also  in  an  action  for  failure  to  take  the  body  of  an  execution  debtor 
under  an  execution  against  the  person. 

Dininny  v.  Fay,  38  Barb.  18,  23. 

Where  goods  are  in  the  hands  and  under  the  control  of  the  defendant 
in  an  execution  and  they  are  pointed  out  as  his  property  to  the  sheriff 
by  the  creditor,  the  sheriff  is  bound  to  levy  upon  them,  without  an  indem- 
nity; and  if  he  neglect  to  do  so  and  the  goods  are  afterwards  removed  be- 
yond his  reach,  he  will  be  answerable  to  the  creditor  for  his  neglect. 

Piatt  v.  Sherry,  7  Wend.  236. 

Williams  v.  Lowndes,  1  Hall,  579. 

In  Hoffman  v.  Conner,  13  Hun,  541,  the  sheriff  was  held  liable  for  fail- 
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ure  to  levy  upon  goods  that  were  in  the  hands  of  a  third  person,  he  having- 
been  directed  to  do  so  by  the  plaintiff  in  the  execution. 

If  an  officer,  having  authority  to  levy  upon  or  attach  goods,  keeps  them 
in  an  unsafe  place  or  exposes  them  to  destruction  he  is  liable  for  the  dam- 
age sustained. 

Jenner  v.  Joliffe,  9  Johns.  380. 

In  an  action  for  failure  to  levy  under  an  execution  the  sheriff  set  up  a» 
a  defense  the  fact  that  he  was  prevented  from  proceeding  on  the  execution 
by  the  service  of  a  notice  that  the  defendant  therein  had  appealed  to  the 
general  term,  and  that  he  had  filed  an  undertaking  staying  all  further  pro- 
ceedings in  the  cause.  It  was  held  on  demurrer  that  the  sheriff  was  not 
justified  in  refusing  to  levy. 

Clark  v.  Carnley,  3  Code  Rep.  136. 

The  party  in  whose  favor  process  issues  may  give  such  directions  to  the- 
sheriff  as  to  make  him  liable  for  a  failure  to  obey  them. 

Root  v.  Wagner,  30  N.  Y.  9. 

In  RutzkowBki  v.  George,  92  Hun,  412;  71  St.  Rep.  855;  36  Supp.  762, 
it  was  held  that  a  constable  is  absolutely  liable  to  a  judgment  creditor  for 
a  failure  to  return  an  execution  within  the  time  fixed  by  statute  for  the 
amount  unpaid  upon  the  execution;  and  that  it  was  no  defense  that  the 
judgment  debtor  had  no  property  subject  to  levy  upon  an  execution. 

In  Enapp  v.  Sweet,  24  Supp.  817,  it  was  held  that  the  defendant  could 
show  as  a  defense  that  the  judgment  debtor  had  no  property. 

It  was  also  said  in  Rutzkowski  v.  George,  92  Hun,  412;  71  St.  Rep.  855;: 
36  Supp.  762,  that  the  rule  therein  laid  down  was  not  applicable  to  the  con- 
stables in  the  city  of  New  York. 

And  it  was  so  held  in  Brown  v.  Jones,  1  Hilton,  204;  3  Abb.  Pr.  80,  and 
Carpenter  v.  Doody,  1  Hilton,  465. 

Where  the  court  issuing  an  execution  had  no  jurisdiction,  a  constable 
when  sued  for  a  failure  to  enforce  the  same  may  set  up  such  lack  of  juris- 
diction as  a  defense. 

Tucker  v.  Malloy,  48  Barb.  85. 

An  action  lies  against  a  sheriff,  constable  or  other  officer  for  maliciously 
executing  process  in  an  oppressive  and  unreasonable  manner,  with  intent  to* 
vex,  harass  and  oppress  the  party. 

Rogers  v.  Brewster,  5  Johns.  125. 

Cantine  v.  Clark,  41  Barb.  629. 

3.  County  clerks. 

An  action  lies  against  a  county  clerk  for  improperly  docketing  a  judg- 
ment where  the  plaintiff  is  injured  thereby. 
Blossom  v.  Barry,  1  Lans.  190. 
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In  Van  Shaick  v.  Sigel,  58  How.  Pr.  211,  it  was  held  that  the  plaintiff 
had  the  right  to  rely  on  the  official  certificate  of  the  register  of  deeds  of  the 
city  of  New  York  to  a  search  of  the  records  of  his  office,  and  that  the  regis- 
ter was  liable  for  any  loss  which  was  the  direct  and  immediate  result  of 
negligence  or  error  on  his  part. 

But  if  a  party  bought  no  property,  or  parted  with  nothing,  by  reason  of 
the  error  he  can  claim  no  damage  therefor. 

Kimball  v.  Connolly,  3  Keyes,  57. 

In  Day  v.  Reynolds,  23  Hun,  131,  it  appeared  that  one  O'Donnell,  having 
applied  to  the  plaintiff  for  a  loan  was  told  to  procure  a  proper  search  from 
the  county  clerk's  office,  and  that  if  the  property  was  clear,  he  could  have 
the  money.  O'Donnell,  at  his  own  expense,  procured  from  the  defendant, 
the  county  clerk,  a  search  against  the  premises,  from  which  was  omitted 
a  deed,  then  on  record  by  which  O'Donnell  had  conveyed  to  another  person 
the  premises  in  question.  The  plaintiff  having  made  the  loan  in  reliance 
upon  the  search,  and  being  unable  to  collect  the  money  on  his  bond  and 
mortgage,  brought  this  action  against  the  defendant  to  recover  the  said 
amount  as  damages  for  the  negligence  of  the  defendant  in  omitting  the 
deed  frou*  the  search.  It  was  held  that  the  defendant  owed  no  duty  to  the 
plaintiff,  and  was  not  liable  to  him  for  the  damages  occasioned  by  his 
omission  of  the  deed  from  the  search.  The  court  in  this  case  cited  Savings 
Bank  v.  Ward,  100  U.  S.  195. 

4.  Justices  of  the  peace. 

A  justice  of  the  peace  in  making  a  return  on  appeal  acts  ministerially, 
and  he  is  liable  in  damages  for  a  false  return. 

MacDonell  v.  Buffman,  31  How.  Pr.  154. 

Millard  v.  Jenkins,  9  Wend.  298. 

Brooks  v.  St  John,  25  Hun,  540. 

In  Brooks  v.  St.  John,  25  Hun,  540,  it  was  held  that  the  plaintiff  in  an 
action  against  a  justice  of  the  peace  for  a  false  return  was  entitled  to  re- 
cover the  costs  paid  in  the  county  court  and  the  reasonable  and  proper  ex- 
pense she  was  put  to  in  applying  for  the  new  trial. 

An  action  for  damages  is  not  maintainable  against  a  justice  of  the  peace 
because  of  his  failure  to  render  judgment  in  an  action  tried  before  him 
within  four  days  after  its  final  submission. 

Evarts  v.  Kiehl,  102  N.  Y.  296;  6  N.  E.  592. 

A  justice  of  the  peace  is  liable  in  an  action  for  damages  for  an  unau- 
thorised entry  of  judgment  where  there  was  no  proof  of  service  nor  any  ap- 
pearance. 

Earl  v.  Brewer,  20  Misc.  437 ;  80  St.  Rep.  527 ;  46  Supp.  527. 
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5.  Assessors. 

It  was  held  in  Weaver  v.  Devendorf,  3  Demo,  117,  that  an  action  could 
not  be  maintained  against  assessors  of  a  town  for  refusing  to  give  the 
plaintiff  the  benefit  of  the  exemption  law  on  account  of  his  being  a  mini- 
ster of  the  gospel,  or  for  assessing  his  property  at  a  higher  rate  than  that 
at  whicn  they  assessed  the  property  of  other  inhabitants,  though  the  con- 
duct of  the  defendants  was  alleged  to  be  wilful  and  corrupt. 

6.  Highway  commissioners. 

A  commissioner  of  highways  is  not  a  judicial  officer  in  the  sense  that  he 
is  entitled  to  the  common  law  protection  against  a  civil  action  for  miscon- 
duct in  office. 

Pe»  pie  v.  Wheeler,  21  N.  Y.  82. 

Beardslee  v.  Dolge,  143  N.  Y.  160;  38  N.  E.  205;  62  St.  Rep.  187. 

Highway  commissioners  in  laying  out  a  highway  exercise  a  special  and 
limited  jurisdiction,  and  while  it  may  be  presumed,  until  the  contrary  ap- 
pears, that  they  acted  legally,  their  acts  may  be  impeached  by  showing  that 
they  exceeded  their  powers. 

Beardslee  v.  Dodge,  143  N.  Y.  160;  38  N.  E.  205;  62  St.  Rep.  187. 

In  making  a  return  to  a  writ  of  certiorari  brought  to  review  his  proceed- 
ings a  commissioner  of  highways  acts  as  a  ministerial  officer,  and  where  in 
his  return  he  makes  material  false  statements,  an  action  lies  against  him. 

Beardslee  v.  Dolge,  143  N.  Y.  160;  38  N.  E.  205;  62  St  Rep.  187. 

A  highway  having  been  laid  out  by  commissioners  through  the  plaintiff's 
farm,  commissioners  appointed  by  the  court  assessed  his  damages  at  $185. 
On  appeal  from  this  assessment,  a  jury  reassessed  the  damages  of  the 
plaintiff  at  $355.  The  defendant  being  supervisor  of  the  town  was  re- 
quested by  the  plaintiff  to  lay  the  last  assessment  before  the  board  of  su- 
pervisors, which  the  defendant  refused  to  do,  claiming  that  the  reassessment 
was  invalid  and  illegal.  It  was  held  that  for  this  refusal  of  the  defendant 
to  perform  a  duty  imposed  upon  him  by  law  an  action  could  be  maintained 
against  him  by  the  plaintiff  to  recover  the  damages  caused  by  such  refusal. 

Clark  v.  Miller,  47  Barb.  38. 

d.  In  relation  to  legislative  duties. 

A  public  officer  is  not  liable,  in  a  private  action  for  damages,  for  neglect 
of  an  official  duty  legislative  in  its  nature. 
King  v.  Chapin,  23  Week.  Dig.  528. 

e.  For  false  representations. 
An  action  for  damages  lies  against  a  public  officer  for  false  and  fraudu- 


NEW  YORK  ANNOTATED  CASES.  225 

Private   Action   fob   Damages   from   Neglect  of   or   Negligence  in 
Discharging  Official  Duty, — continued. 

Jent  representations  made  by  him  in  relation  to  property  sold  by  him;  and 
it  is  no  answer  that  the  sale  was  made  in  his  official  character. 
Culver  v.  Avery,  7  Wend.  380. 


WALTER  et  al.  v.  HEADER. 

[—  App.  Div.  —;  111  Bt.  Rep.  407;  77  Bupp.  J07.] 
(Supreme  Court,  Appellate  Division,  Third  Department.    July  8,  1902.) 

1.  Municipal  Corporations — Chief  of  Fire  Department* — Failure  to 

Attend  Fire — Negligence — Evidence. 
In  an  action  by  the  owners  of  a  house  which  was  destroyed  by  fire 
against  the  chief  of  a  fire  department  for  damages  sustained  from  de- 
fendant's alleged  negligence  in  failing  to  have  the  fire  department 
present  at  the  fire,  there  was  evidence  that  there  was  a  well  near  the 
house,  but  no  bucket,  chain  or  rope;  that  there  was  a  creek  about  200 
feet  away,  but  no  pails  or  buckets  to  carry  water  in.  It  did  not  ap- 
pear that  there  were  any  water  mains  or  other  water  supply  in  the 
vicinity,  adapted  to  the  use  of  the  apparatus  of  the  fire  department; 
and  there  was  evidence  negativing  presumptions  of  negligence  and  of 
defendant's  ability  to  extinguish  the  fire,  even  if  he  had  been  present. 
Held,  that  the  evidence  was  insufficient  to  show  any  actionable  neglect 
on  defendant's  part.* 

2.  Evidence — Defendant's   Answer — Introduction    rt    Plaintiff — Ef- 

fect. 
Where  plaintiff  introduces  as  a  part  of  his  evidence  defendant's  verified 
answer,  all  statements  of  facts  therein  not  controverted  or  disputed 
by  other  evidence  must  be  taken  to  be  true. 

Appeal  from  trial  term,  Madison  county. 

Action  by  Julia  A.  Walter  and  another  against  Laurel  E. 
Meader.  From  a  judgment  in  favor  of  defendant,  plaintiffs 
appeal.     Affirmed. 

The  allegations  of  the  complaint  are,  in  substance,  that  plaintiffs  were 
the  owners  of  a  house  in  the  village  of  Oneida  worth  $700;  that  in  April, 


•For  note  on  "Private  Action  for  Damages  from  Neglect  of  or  Negligence 
in  Discharging  Official  Duty,"  see  ante,  p.  216. 
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1807,  it  was  destroyed  by  fire;  that  the  village  of  Oneida  was  incorporated 
as  such  by  chapter  620  of  the  Laws  of  1894,  and  was  empowered  to  main- 
tain a  fire  department;  that  defendant  was  chief  engineer  of  such  depart- 
ment at  the  time  of  such  fire;  that  through  lacl:  of  diligence  the  said  engi- 
neer failed  to  be  present  at  the  fire  which  destroyed  plaintiffs'  house,  and 
failed  to  have  members  of  said  fire  department  present,  and  because  of  such 
negligence  the  fire  consumed  the  building,  and  defendant  is  therefore  liable 
to  plaintiffs  for  its  value. 

Argued  before  Parker,  P.  J.,  and  Smith,  Kellogg,  Chase, 
and  Fursman,  JJ. 

Benn  &  Durham,  for  appellants. 

T.  A.  Devereaux,  for  respondent 

Kellogg,  J.  I  think  it  is  unnecessary  in  this  case  to  deter- 
mine whether  defendant  owed  to  plaintiffs  a  duty  which  the  vil- 
lage of  Oneida  did  not  owe  in  respect  to  the  maintenance  of  an 
efficient  fire  department,  water  supply,  and  apparatus  for  the 
extinguishing  of  fires.  If  it  were  conceded  that  defendant  was 
not  merely  a  servant  of  the  municipality,  but  was  a  public  offi- 
cer charged  with  a  duty  towards  the  owners  of  property  in  the 
village,  and  as  such  liable  to  each  owner  in  an  action  for  negli- 
gence in  the  discharge  of  that  duty,  still  the  proofs  in  this  case 
fall  far  short  of  establishing  any  actionable  neglect,  or  damage 
resulting  from  such  neglect.  The  plaintiff  failed  to  prove  any 
facts  which  would  authorize  a  jury  to  conclude  that,  had  the 
defendant  used  the  utmost  diligence,  and  arrived,  with  such  ap- 
paratus as  the  village  had  provided,  at  the  scene  of  the  fire, 
within  a  reasonable  time  after  notice,  his  presence  with  such  fire 
apparatus  would  have  been  of  any  avail.  It  was  not  proven 
that  there  were  any  hydrants  or  water  mains  in  that  vicinity, 
or  any  water  supply  which  the  fire  apparatus  was  adapted  to 
use.  It  was  proven  that  there  was  near  this  house  a  well  of 
water,  but  no  bucket  or  chain  or  rope ;  that  there  was  a  creek, 
with  water  in  it,  some  200  feet  away,  but  no  pails  or  buckets  to 
carry  the  water  in.  It  is  not  to  bo  presumed  that  pails  and 
buckets  are  the  usual  apparatus  of  a  fire  department,  or  that 
defendant  was  in  possession  of  any  such  crude  means  of  extin- 
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guishing  fires.  The  case  is  left  without  facts  upon  which  an 
intelligent  judgment  could  have  been  formed  as  to  possibility 
or  probability  of  saving  any  portion  of  the  house,  had  the  en- 
gineer reached  the  scene  of  the  fire  within  a  reasonable  time 
after  notice.  As  a  part  of  plaintiffs'  proof,  the  learned  attor- 
ney for  plaintiffs  introduced  in  evidence  the  verified  answer  of 
the  defendant  This  answer  contains  many  statements  of  facts 
which  are  not  controverted  or  disputed  by  any  other  testimony 
in  the  case,  and,  being  offered  by  plaintiffs  as  proof  to  establish 
their  case,  must  be  taken  as  true,  when  not  otherwise  contro- 
verted. These  established  facts  negative  all  presumptions  of 
negligence,  and  all  presumptions  of  ability  to  extinguish  the  fire 
had  the  engineer  used  all  diligence  possible  in  reaching  the 
scene  of  the  fire. 

The  judgment  should  be  affirmed,  with  costs.     All  concur. 


DUVAL  v.  BARXABY. 

[—  App.  Div.  — ;  111  St.  Rep.  337;  77  Bupp.  W7] 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  8,  1902.) 

1.  Vicious  Dog — Running  at  Large — Injuries — Action — Notice  of  Vi- 
ciousness — Evidence. 
Plaintiff  was  bitten  by  a  dog  belonging  to  one  of  defendant's  children. 
Defendant  testified  that  she  kept  the  animal  in  her  barn  as  a  watchdog, 
that  he  would  make  a  fuss  if  any  one  went  near  the  barn  at  night,  that 
she  never  had  him  tied  or  muzzled,  but  that  she  had  no  knowledge  of 
his  ever  biting  any  one.     It  appeared  that  he  was  aUowed  to  go  about 

Note. — Scienter  in  Actions  for  Injuries  by  Dogs. 

a.  In  general — 227. 

b.  Fights  between  dogs. — 234. 

c.  Plaintiff's  knowledge — Contributory  negligence. — 236. 

d.  Statute.— 235. 


a.  In  general. 
By  the  common  law  in  an  action  for  damages  for  injury  caused  by  a  dog, 


228  VOLUME  XI. 


Appellate  Division.  [July, 


with  one  of  defendant's  children,  that  he  was  with  this  child  when  he 
bit  plaintiff,  and  that  while  with  the  same  child  he  had  bitten  two 
other  people  within  the  preceding  year.  Held,  that  the  evidence  was 
sufficient  to  warrant  a  finding  that  defendant  had  such  notice  of  the 
dog's  vicious  propensity  as  required  her  to  muzzle  or  otherwise  re- 
strain him  from  biting. 
2.  Same — Harboring  Vicious  Dog — Liability  fob  Injuries. 

One  who  harbors  a  vicious  dog  is  liable  for  injuries  inflicted  by  him. 

Appeal  from  Clinton  county  court. 

Action  by  John  Duval  against  Julia  Barnaby.   From  a  judg- 

Scienter  in  Action  for  Injuries  by  Dogs, — continued. 

it  is  necessary  to  show  either  the  owner's  knowledge  of  the  dog's  vicious 
disposition  or  of  his  vicious  nature. 

Van  Leuven  v.  Lyke,  1  N.  Y.  515. 

Muller  v.  McKesson,  73  N.  Y.  195. 

Dickson  v.  McCoy,  39  N.  Y.  400. 
1  Moynahan  v.  Wheeler,  117  N.  Y.  285;  22  N.  E.  702;  27  St.  Rep.  152. 

O'Connell  v.  Jarvis,  13  App.  Div.  3;  77  St.  Rep.  129;  43  Supp.  129. 

Earl  v.  Van  Alstine,  8  Barb.  630. 

Laguttuta  v.  Chisolm,  65  App.  Div.  326;  106  St.  Rep.  905;  72  Supp.  905. 

Laherty  v.  Hogan,  1  St.  Rep.  84. 

Woodbridge  v.  Marks,  5  App.  Div.  604;  40  Supp.  728. 

Such  knowledge  may  be  inferred  from  the  use  for  which  the  animal  is 
kept. 

Hahnke  v.  Friederich,  140  N.  Y.  224;  35  N.  E.  487;  55  St.  Rep.  411. 

Brice  v.  Bauer,  108  N.  Y.  428;  15  N.  E.  695;  13  St.  Rep.  765;  28  Week. 
Dig.  301. 

Lynch  v.  McNally,  73  N.  Y.  347. 

Jacoby  v.  Ockerhouser,  37  St.  Rep.  710;  13  Supp.  499. 

"A  person  keeping  a  dog,  knowing  him  to  be  accustomed  to  bite  mankind, 
keeps  him  at  his  peril." 

Kelly  v.  Tilton,  3  Keyes,  263,  269. 

In  the  same  case  it  is  said, — "Whoever,  say  the  court  in  May  v.  Burdett, 
9  Adol.  &  Ellis,  N.  S.  99,  keeps  an  animal  accustomed  to  attack  mankind, 
with  knowledge  that  it  is  so  accustomed,  prima  facie,  liable  in  an  action  on 
the  case  at  the  suit  of  any  person  attacked  and  injured  by  the  animal  with- 
out any  averment  of  negligence  or  default,  in  the  securing  or  taking  care  of 
it." 

Ii  the  owner  has  knowledge  of  the  dog's  vicious  disposition,  he  will  be 
liable  in  damages  even  to  a  trespasser  for  injuries  caused  by  the  dog. 
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ment  reversing  a  judgment  in  favor  of  plaintiff,  he  appeals.  Re- 
versed. 

Argued  before  Parxeb,  P.  J.,  and  Kellogg,  Smith,  Chase, 
and  Fubsman,  JJ. 

TP.  H.  Dunn,  for  appellant 

H.  S.  Hoff,  for  respondent. 

Kellogg,  J.     The  record  does  not  disclose  on  what  grounds 

Scienter  in  Action  fob  Injuries  by  Bogs, — continued. 

Loomis  v.  Terry,  17  Wend.  496. 

Sawyer  v.  Jackson,  5  N.  Y.  Legal  Obs.  380. 

Laguttuta  v.  Chisolm,  65  App.  Div.  326;  106  St.  Rep.  905;  72  Supp.  905. 

In  Loomis  v.  Terry,  17  Wend.  496,  500,  the  court  quotes  with  approval 
the  doctrine  laid  down  by  Lee,  C.  J.,  in  Smith  v.  Pelah,  2  Strange,  1264,  as 
follows :  'That  if  a  dog  once  bit  a  man,  and  the  owner  having  notice  there- 
of keeps  the  dog  and  lets  him  lie  at  his  door,  an  action  will  lie  against  him 
at  the  suit  of  a  person  who  is  bit,  though  it  happened  by  such  person's 
treading  on  the  dog's  toes,  for  it  was  owing  to  his  not  hanging  the  dog  on 
the  first  notice." 

The  question  of  actual  ownership  in  an  action  for  injuries  by  a  dog  is 
immaterial.  The  basis  of  the  action  is  the  wrongful  keeping  of  the  dog 
with  knowledge  of  its  vicious  disposition. 

Keenan  v.  Gutta  Percha  &  R.  Mfg.  Co.,  46  Hun,  544;  12  St.  Rep.  616;  27 
Week.  Dig.  433. 

In  an  action  against  the  owner  of  a  ferocious  dog  or  other  animal  for  in- 
juries inflicted  by  it,  the  gravamen  of  the  action  is  the  keeping  of  the  an- 
imal with  knowledge  of  its  propensities;  and  as  to  the  latter,  proof  that 
the  animal  is  of  a  savage  and  ferocious  nature  is  equivalent  to  express 
notice. 

Muller  v.  McKesson,  73  N.  Y.  195. 

Keenan  v.  Gutta  Percha  &  R.  Mfg.  Co.,  46  Hun,  544;  12  St.  Rep.  616;  27 
Week.  Dig.  433. 

In  Fairchild  v.  Bentley,  30  Barb.  147,  154,  it  was  held  that  in  order  to 
hold  the  owner  of  a  dog  liable  for  an  injury  committed  by  him,  it  must  ap- 
pear that  the  dog  was  vicious  and  the  owner  knew  it  or  that  he  was  a 
trespasser  at  the  time  of  doing  the  injury. 
In  this  same  case  the  court  says:     "In  either  view  of  the  case  whether 
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the  learned  county  court  reversed  the  judgment  of  the  justice 
court.  The  action  was  tried  before  a  justice  without  a  jury,  and 
a  judgment  rendered  for  $100  damages.  The  plaintiff,  a  boy 
of  15  years  of  age,  was  severely  bitten  by  a  "yellow  bull  dog." 
There  is  abundant  evidence  that  the  dog  was  vicious  in  fact. 
That  his  nature  was  vicious,  and  his  propensity  to  attack  and 
bite  men  and  boys  was  sufficiently  proven.  This  dangerous  pro- 
pensity was  proven  to  date  back  more  than  a  year  prior  to  this 
biting  of  which  plaintiff  complains.  The  defendant,  Julia 
Barnaby,  as  a  witness,  testified  that  she  owned  the  house  and 

Scienter  in  Action  fob  Injuries  by  Dogs,— kjontinued. 

the  dog  had  a  right  to  follow  his  master,  and  lie  down  in  the  shed  of  a 
public  inn,  or  whether  ho  was,  quoad  the  master,  an  involuntary  trespasser, 
I  do  not  think  the  defendant  liable  in  this  action  without  proof  of  knowl- 
edge of  vicious  habits." 

Proof  that  the  defendant's  dog  habitually  assailed  people  on  the  street, 
and  that  defendant  had  been  informed  thereof,  is  sufficient  to  show  knowl- 
edge on  his  part  of  the  dog's  vicious  nature. 

Webber  v.  Hoag,  28  St.  Rep.  630;  8  Supp.  76. 

A  person  who  keeps  a  dog  is  bound  either  to  have  it  under  his  own  ob- 
servation and  inspection,  or,  if  not,  to  appoint  some  one  under  whose  ob- 
servation and  inspection  it  may  be,  and  that  person's  knowledge  is  the 
knowledge  of  the  owner. 

Brice  v.  Bauer,  108  N.  Y.  428;  15  N.  E.  695;  St.  Rep.  765;  28  Week. 
Dig.  301. 

In  Turner  v.  Craighead,  83  Hun,  112;  63  St.  Rep.  853;  31  Supp.  369; 
Affirmed  in  155  N.  Y.  631;  49  N.  E.  1105,  on  opinion  below,  it  was  held 
that  if  a  person  keep  a  dog  upon  his  premises  and  fails  to  exercise  ordinary 
supervision  over  it,  and  allows  it  to  run  at  large,  he  is  chargeable  with  the 
same  knowledge  in  regard  to  the  dog  which  he  would  have  obtained  had  he 
made  inquiry  and  exercised  ordinary  supervision. 

In  this  case  the  servant  of  the  owner,  as  well  as  others,  was  attacked  and 
bitten  by  the  dog,  but  there  was  no  evidence  that  the  owner  knew  of  these 
occurrences. 

The  fact  that  the  owner  kept  the  dog  confined  in  the  daytime  and  in  the 
nighttime  kept  him  in  his  store,  is  strong  evidence  that  he  was  fully  aware 
that  the  safety  of  the  neighbors  would  be  endangered  by  allowing  him  to 
go  at  large. 

Buckley  v.  Leonard,  4  Denio,500. 

In  an  action  for  injuries  caused  by  a  dog,  the  court  charged  the  jury  at 
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premises  where  the  dog  was  harbored ;  that  she  had  fed  the  dog 
for  three  years ;  that  she  "kept  the  dog  in  barn  to  look  after  my 
things  as  a  watchdog;  never  kept  the  dog  tied  up  or  muzzled  or 
locked  up  during  daytime ;  dog  would  make  a  fuss  if  you  went 
near  the  barn  at  night."  Being  asked  to  whom  the  dog  be- 
longed, she  replied,  "To  the  house."  From  the  testimony  of 
Peter  Barnaby  it  appears  that  the  dog  belonged  to  one  of  the 
children  in  defendant's  family.  The  defendant  also  testified 
that  sometimes  the  dog  went  away  with  the  children  of  her  fam- 
ily.    He  was  with  one  of  these  children  on   the   day  plaintiff 

Scienter  in  Action  fob  Injuries  by  Dogs,— continued. 

the  request  of  the  plaintiff,  that  the  vicious  propensities  of  the  dog  could 
be  gathered  from  surrounding  circumstances  and  that  notice  could  be 
brought  home  to  defendant  by  effluxion  of  time.    This  was  held  to  be  error. 

Laherty  v.  Hogan,  1  St.  Eep.  84. 

Where  a  dog  known  to  be  vicious  was  kept  to  guard  the  owner's  property 
in  the  barn,  and  was  usually  kept  chained  and  muzzled,  but  escaped  and 
caused  injury  to  a  person  rightfully  upon  the  premises,  the  owner  is  liable. 

Hahnke  v.  Friederich,  140  N.  Y.  224;  35  N.  E.  487;  55  St.  Rep.  411. 

The  mere  keeping  of  a  ferocious  dog,  knowing  him  to  be  such,  for  the  pur- 
pose of  defending  one's  premises  is  not  in  itself  unlawful.  And  when 
injury  follows  from  one  so  kept,  the  manner  of  his  confinement  and  the 
circumstances  attending  the  injury  are  all  to  be  considered  in  determining 
the  owner's  liability. 

Woodbridge  v.  Marks,  17  App.  Div.  139,  142;  79  St.  Rep.  156;  45  Supp. 
156. 

It  has  been  held  that  it  was  not  sufficient  to  prove  a  dog  to  be  a  vicious 
one  to  show  that  he  was  chained  in  a  stable  and  at  times  had  growled  and 
barked  at  persons  passing  near  him. 

Jennings  v.  D.  Q.  Burton  Co.,  73  Hun,  545;  57  St.  Rep.  268;  26  Supp. 
151. 

A  person  who  keeps  a  dog  upon  his  premises  known  to  him  to  be  so  vi- 
cious and  ferocious  as  to  endanger  the  safety  of  strangers,  is  liable  for  in- 
juries inflicted  by  the  dog  upon  one  Who  is  innocently  upon  the  premises, 
without  knowledge  of  the  character  of  the  dog,  and  the  fact  that  the  in- 
juiv  is  the  first  actually  inflicted  by  the  dog  does  not  excuse  such  person 
from  liability. 

Rider  v.  White,  65  N.  Y.  54. 

Knowledge  of  the  viciousness  of  a  dog  by  the  owner,  who  is  in  the  em- 
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was  bitten.  He  was  also  with  the  same  person  when  the  dog 
bit  a  boy  by  name  of  Charles  King  some  two  weeks  before  plain- 
tiff was  bitten.  He  was  with  the  same  person  about  a  year  pre- 
vious, when  he  bit  a  boy  named  Frank  King.  The  defendant 
denies  that  she  had  any  knowledge  that  the  dog  had  bitten  any- 
one before  the  plaintiff  was  bitten.  Considering  the  vicious 
nature  of  this  species  of  the  dog  kind,  the  fact  that  he  was  kept 
as  a  watchdog  to  ward  off  trespassers,  and  shut  in  the  barn 
nights  for  that  purpose,  and  that  he  made  "a  fuss  if  anyone 
went  near  the  barn;"  that  within  the  previous  year,  while  in 
company  with  a  member  of  her  own  family,  he  had  bitten  two 
other  boys, — I  think  it  became  a  question  of  fact  whether  de- 

Scientee  in  Action  fob  Injubies  bt  Dogs, — continued. 

ployment  of  the  defendant,  will  not  be  imputed  to  the  owner  of  the  prem- 
ises. 

Simpson  v.  Griggs,  58  Hun,  393;  34  St.  Rep.  899;  12  Supp.  162. 

Where  a  person  having  control  of  a  dog,  which  is  in  the  habit  of  jump- 
ing at  horses'  noses  while  they  are  traveling,  with  full  knowledge  takes  him 
with  him  while  traveling  along  a  public  street,  the  risk  of  injuries  result- 
ing from  the  injuries  falls  upon  the  owner. 

Putnam  v.  Wiggs,  37  St.  Rep.  304;  14  Supp.  90. 

Tn  an  action  against  a  husband  and  wife  to  recover  damages  for  injuries- 
occasioned  by  the  bite  of  a  dog,  it  appeared  that  the  husband  was  the  owner 
of  the  dog,  but  kept  it  on  premises  owned  by  the  wife  upon  which  they  both 
resided,  she  paying  the  expenses  of  the  household.  She  knew  of  the  vicious 
propensities  of  the  dog,  but  permitted  it  upon  the  premises,  feeding  and 
caring  for  it.  There  was  no  evidence  that  the  husband  knew  of  the  vicious 
disposition  of  the  dog;  it  was  held  that  the  wife  was  liable,  but  that  a 
judgment  against  the  husband  was  erroneous. 

Quilty  v.  Battie,  135  N.  Y.  201 ;  32  N.  E.  47 ;  48  St.  Rep.  413. 

Scienter  is  not  shown  by  evidence  that  a  dog  obeyed  the  command  of  its 
custodian  and  attacked  the  plaintiff. 

Strubling  v.  Mahar,  46  App.  Div.  409,  415;  95  St.  Rep.  799;  61  Supp.  799. 

Where  a  dog  ran  out  and  barked  at  two  girls  passing  along  the  highway 
and  ran  towards  them  but  did  nothing  more,  it  was  held  that  knowledge  of 
such  action  upon  the  part  of  the  owner  was  not  sufficient  to  charge  him  with 
knowledge  of  his  viciousness  in  an  action  for  subsequent  injuries  by  the 
dog. 
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fendant  did  not  have  sufficient  knowledge  that  the  dog  wa& 
vicious  and  dangerous,  and  liable  to  do  the  very  thing  the  plain- 
tiff here  complains  of.  The  evidence  warrants  the  finding  that 
it  was  the  duty  of  defendant  to  so  restrain  the  animal,  by  muz- 
zle or  otherwise,  as  to  prevent  the  injury  to  others  so  natural  to 
apprehend  from  a  "yellow  bull  dog"  with  vicious  reputation. 
The  following  language  is  quoted  in  Brice  v.  Bauer,  108  N.  Y. 
428,  432;  15  N.  E.  659,  697;  2  Am.  St.  Rep.  454,  with  ap- 
proval : 

"All  dogs  may  be  mischievous,  and  therefore  a  man  who  keeps  a  dog  is- 
bound  either  to  have  it  under  his  own  observation  and  inspection,  or,  if  not, 

Scienter  in  Action  fob  Injuries  by  Dogs, — continued. 

Genenz  v.  De  Forest,  49  Hun,  364;  17  St.  Rep.  523;  2  Supp.  152;  15  Civ. 
Pro.  145. 

Nor  would  the  fact  that  the  dog  had  grabbed  a  coat  hanging  down  from  a 
man's  shoulder. 

Id. 

A  father  is  not  liable  for  injury  occasioned  by  his  minor  daughter  wilfully 
setting  his  dog  upon  a  neighbor's  swine  without  proof  that  he  knew  that 
his  dog  was  accustomed  to  do  mischief. 

Tifft  v.  Tifft,  4  Denio,  175. 

While  the  plaintiff,  who  was  in  the  employment  of  the  defendant  corpora- 
tion, was  preparing  food  on  the  defendant's  premises  for  a  slut  with  a 
brood  of  pups,  she  bit  him.  Upon  the  trial  of  the  action  brought 
to  recover  for  the  injuries  •  thereby  sustained,  proof  was  given  show- 
ing that  the  slut  had  bitten  another  boy  eight  or  ten  month* 
previous  to  this  time,  and  that  that  fact  was  known  to  the  foreman  of  the 
defendant;  it  was  held  that  such  proof  was  proper  and  that  a  verdict  for 
the  plaintiff  should  be  sustained. 

Keenan  v.  Gutta  Percha  &  R.  Mfg.  Co.,  46  Hun,  544;  12  St.  Rep.  616;  27 
Week.  Dig.  433,  affirmed,  120  N.  Y.  627;  24  N.  E.  1096. 

Notice  of  the  vicious  character  of  the  dog  to  a  foreman,  who  has  charge 
of  the  dog  while  the  owner  is  absent,  is  notice  to  the  owner. 

Niland  v.  Geer,  46  App.  Div.  194;  95  St.  Rep.  696;  61  Supp.  696. 

Where  the  owner  of  a  dog  which  has  bitten  other  persons  had  notice  of 
the  fact,  and  afterwards  suffered  him  to  be  at  large  when  he  bit  the  plain- 
tiff, it  was  held  that  it  was  no  answer  to  the  action  for  the  injury  that  the 
dog  was  generally  inoffensive. 

Buckley  v.  Leonard,  4  Denio,  500. 
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to  appoint  some  one  under  whose  observation  or  inspection  it  may  be,  and 
thai  person's  knowledge  is  the  knowledge  of  the  owner." 

This  bears  directly  on  the  question  as  to  whether  the  knowl- 
edge of  a  member  of  defendant's  family,  who  seems  to  have 
had  custody  of  the  dog  when  away  from  defendant's  house,  is 
not  also  to  be  imputed  to  the  defendant.  In  the  same  case  the 
following  language  is  also  quoted  with  approval : 

"The  defendants  admitted  that  the  dog  was  purchased  for  the  protection 
of  their  premises.  Unless  of  a  fierce  nature,  he  would  hardly  have  been 
useful  for  that  purpose." 

Scienter  in  Action  fob  Injuries  by  Dogs, — continued. 

Where  the  plaintiff  sustained  damage  by  being  bitten  by  defendant's  dog, 
and  the  defendant  knew  that  the  dog  had  previously  bitten  another  person, 
the  defendant  cannot  be  allowed  to  show  by  other  witnesses  that  when  they 
had  seen  the  dog  they  had  seen  nothing  vicious  in  his  conduct  nor  any  at- 
tempt made  by  him  to  bite  anyone. 

Caldwell  v.  Snook,  35  Hun,  73. 

The  court  said, — "Such  evidence  .  •  .  probably  had  a  controlling  ef- 
fect with  the  jury,  as  they  may  have  thought  that  if  the  dog  had  a  good 
character  for  peaceable  conduct  that  the  defendant  was  not  liable  though  he 
received  notice  of  her  having  bitten  Miss  Erwin,  as  she  testified." 

b.  Fights  between  dogs. 

In  an  action  to  recover  damages  for  alleged  injuries  to  the  plaintiff's  dog 
inflicted  by  the  defendant's  dog,  whatever  may  have  been  the  character  and 
habits  of  the  defendant's  dog,  it  is  necessary  for  the  plaintiff  to  prove  that 
he  was  the  aggressor,  or  in  the  wrong  in  that  particular  fight.  If  the 
plaintiff's  dog  provoked  the  quarrel  and  caused  the  fight,  the  defendant  as 
owner  of  the  other  dog,  cannot  be  made  responsible  for  the  consequences. 

Wiley  v.  Slater,  22  Barb.  506. 

The  cases  in  which  dogs  have  attacked  human  beings,  although  tres- 
passers and  their  owners  have  been  held  liable,  are  not  applicable  to  an  at- 
tack by  one  dog  upon  another. 

Wiley  v.  Slater,  22  Barb.  506,  509. 

Buck  v.  Moore,  35  Hun,  338. 

In  Wheeler  v.  Brant,  23  Barb.  324,  it  was  held  that  the  defendant  waa 
liable  to  the  plaintiff  in  damages  for  the  killing  of  plaintiff's  dog  by  defend- 
ant, where  the  defendant  had  knowledge  of  the  vicious  disposition  of  hia 
dog,  even  though  plaintiff's  dog  may  have  been  technically  a  trespasser. 
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I  think  it  requires  a  degree  of  watchfulness  on  the  part  of 
the  owner  of  a  "yellow  bull  dog"  kept  and  used  as  a  watchdog, 
with  every  indication  of  a  vicious  propensity  to  bite  mankind, 
and  that  the  owner  is  fairly  warned,  and  is  not  justified  in  wait- 
ing until  someone  has  had  his  flesh  torn  off  before  he  restrains 
the  brute.  It  becomes  a  question  of  fact  for  a  jury  to  deter- 
mine in  such  cases  whether  the  owner  has  not  had  the  knowledge 
which  would  move  a  prudent  man  to  remove  the  animal  from 
opportunities  to  injure  others.  Did  she  have  reasonable  cause 
to  apprehend  the  injury  complained  of?     "Scienter"  means  no 

Scienter  m  Action  fob  Injuries  by  Dogs, — continued. 

In  this  case  the  court  said, — "Vicious  dogs  are  a  nuisance  and  their  own- 
ers must  either  kill  them  or  confine  them,  as  Boon  as  they  have  notice  of 
their  dangerous  habits,  or  answer  in  damages  for  their  injuries." 

e.  Plamtiffa  knowledge — Contributory  negligence. 

In  an  action  for  injuries  by  a  vicious  dog  contributory  negligence,  as  that 
term  is  used  in  law,  is  not  a  defense. 

Lynch  v.  McNally,  73  N.  Y.  347. 

Where  the  defendant  has  knowledge  of  the  vicious  disposition  of  his  dog, 
though  injury  may  have  occun-ed  to  a  servant  through  the  negligence  of  a 
co-servant  in  not  properly  securing  the  dog,  such  negligence  can  not  be  set 
up  as  a  defense. 

Muller  v.  McKesson,  73  N.  Y.  195. 

Ordinary  familiarities  with  a  dog  running  loose,  offered  by  one  having  no 
knowledge  of  its  vicious  propensities,  do  not  constitute  negligence  and  will 
not  relieve  the  owner  from  liability. 

Lynch  v.  McNally,  73  N.  Y.  347. 

To  constitute  a  defense  it  must  be  established  that  the  person  injured 
did  some  act  from  which  it  may  be  affirmed  that  he  brought  the  injury  upon 
bimself. 

Lynch  v.  McNally,  73  N.  Y.  347. 

It  was  held  in  Farley  v.  Picard,  78  Hun,  560;  61  St.  Rep.  516;  29  Supp. 
$02,  that  when  an  employee  of  a  person  keeping  a  vicious  dog  continues  to 
work  for  his  employer  with  knowledge  of  the  character  of  the  dog  and  the 
place  where  he  is  kept,  be  takes  the  risk  of  being  bitten,  and  his  employer 
is  not  liable  for  the  damages  he  sustains. 

A  person  has  a  right  to  keep  a  dog,  although  to  his  knowledge  vicious, 
provided  he  is  kept  under  restraint  so  that  persona  pursuing  their  ordinary 
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more  than  that.  It  was  said  in  Hahnke  v.  Friedrich,  140  X.  Y. 
224,227;  85  K  E.  487: 

"When  a  person  keeps  a  dog  for  the  purpose  of  guarding  his  property 
against  trespassers  or  criminals,  it  is  not  unreasonable  to  infer  knowledge 
on  his  part  of  the  propensity  of  the  dog  to  attack  and  bite  mankind,  and 
negligence  in  allowing  him  to  be  at  large." 

The  question  being  one  of  fact,  it  was  properly  disposed  of  in 
justice  court. 

The  defendant  was  held  liable  for  harboring  the  dog.  This 
was  not  error.  Quilty  v.  Battie,  135  N.  Y.  201 ;  32  N.  E.  47  'r 
17  L.  E.  A.  521. 

The  exceptions  taken  on  the  trial  to  the  admission  of  evidence- 

Scienter  in  Action  fob  Injuries  by  Dogs, — continued. 

or  lawful  avocations  are  not  exposed  to  danger,  and  is  not  liable  to  one  who- 
voluntarily  with  knowledge  of  the  animal's  viciousness  goes  within  his 
reach. 

Logue  v.  Link,  4  E.  D.  Smith,  63. 

Werner  v.  Winterbottom,  50  Super.  126;  17  St  Rep.  751;  1  Supp.  417;  28 
Week.  Dig.  519. 

d.  Statute. 

The  owner  or  possessor  of  any  dog  that  shall  kill  or  wound  any  sheep  or 
loir.be  or  angora  goats  or  kids,  shall  be  liable  for  the  value  of  such  sheep 
or  lamb,  or  angora  goat  or  kid  to  the  owner  thereof,  without  proving  notice 
to  the  owner  or  possessor  of  such  dog  or  knowledge  by  him  that  his  dog  was 
mischievous  or  disposed  to  kill  sheep  or  angora  goats. 

County  Law,  Sec.  117,  as  amended  by  chap.  38,  §  2,  Laws  1002. 

The  statute  making  the  owner  of  a  dog  which  shall  kill  or  wound  sheep- 
liable,  without  notice  that  he  was  mischievous,  has  no  application  where 
the  sheep  were  only  chased  and  worried.  In  that  case  there  must  be  proof 
of  scienter  to  render  the  owner  liable. 

Auchmuty  v.  Ham,  1  Denio,  495. 

Osincup  v.  Nichols,  49  Barb.  145. 

A  party  prosecuted  on  account  of  sheep  killed  or  wounded  by  his  dog,  of 
whose  mischievous  propensities  he  had  no  knowledge,  is  not  liable  to  ex- 
emplary damages,  the  statute  limiting  the  recovery  to  the  value  of  the* 
sheep. 

Auchmuty  v.  Ham,  1  Denio,  495. 
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present  no  error  which  authorized  the  county  court  in  reversing 
the  judgment. 

The  judgment  of  the  county  court  is  reversed,  with  costs  to 
appellant,  and  the  judgment  of  the  justice  court  is  affirmed, 
with  costs  in  the  county  court     All  concur. 


KUUMENAKER  v.  DOUGHERTY. 

[      App.  Div.  ..;  Ill  St.  Rep.  467;  77  Bupp.  ^7.] 
{Supreme  Court,  Appellate  Division,  First  Department.    July  8,  1902.) 

1.  Municipal  Corporations — Water  Supply — Illegal  Use — Evidence. 
Plaintiff's  premises  were  found  supplied  with  two  water-service  pipes, — 

one  metered  by  the  city,  and  the  other  unmetered;  the  pipes  being  so 
arranged  that,  by  closing  a  stopcock,  water  could  be  obtained  through 
the  unmetered  pipe  without  any  disturbance  of  the  meter.  On  a  dis- 
connection of  the  unmetered  pipe  for  several  days,  the  amount  of  water 
registered  was  much  greater  than  before.  The  owner  denied  any  il- 
legal use  of  water,  but  offered  to  compromise  a  bill  tendered  him  for 
water  illegally  used.  Held,  that  an  illegal  appropriation  of  water  was 
shown. 

2.  Same: — Amount  of  Water  Ascertained. 

Where  premises  were  found  supplied  with  a  properly  metered  water- 
service  pipe,  and  also  with  an  unmetered  service  pipe,  through  which 
water  has  been  illegally  drawn,  it  was  proper  to  determine  the  amount 
for  which  the  user  was  liable  for  illegal  use  of  water  by  comparison  of 
the  quantity  which  the  meter  had  registered  with  amounts  registered 
during  a  week  when  the  unmetered  pipe  was  disconnected,  taken  to- 
gether with  the  voluhie  of  the  user's  business. 

3.  Same— Shutting  Off  Supply. 

New  York  City  Charter,  §  478,  authorizes  the  cutting  off  of  the  use  of 
water  for  any  violation  of  the  rules  of  the  water  department,  and  by 
section  469  it  is  the  duty  of  the  commissioner  of  water  supply  to  col- 
lect the  revenues  from  the  use  of  water.    Held,  that  the  commissioner 
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has  authority  to  cut  off  a  supply  of  water,  on  failure  of  the  user  to  pay 
for  water  illegally  taken  through  an  unmetered  pipe.* 

Appeal  from  special  term,  Is  ew  York  county. 
,  Suit  by  Albert  Krumenaker  against  J.  Hampden  Dougherty, 
as  commissioner  of  the  water  supply  of  the  city  of  New  York. 
From  an  order  continuing  a  temporary  injunction  pendente  lite, 
defendant  appeals.    Reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  Hatch,  Patterson, 
Ingraham,  and  Laughxin,  JJ. 

Chase  Mellen,  for  appellant. 

David  0.  Myers,  for  respondent. 

Hatch,  J.  The  plaintiff  is  the  owner  of  premises  Nos.  512- 
514  West  166th  street,  in  the  borough  of  Manhattan,  city  of 
New  York.  Upon  these  premises  the  plaintiff  carries  on  the  bus- 
iness of  beer  bottling,  and  also  uses  a  part  of  the  same  for  the 
residence  of  his  family.  Upon  the  premises  there  has  hereto- 
fore been  installed  by  the  city  of  New  York  a  water  meter  for 
the  purpose  of  registering  the  quantity  of  water  supplied  to 
said  premises.  Upon  the  12th  day  of  March,  1902,  the  defend- 
ant presented  a  water  bill  to  the  plaintiff  for  water  used,  cover- 
ing the  period  between  November  9,  1896,  to  March  11,  1902r 
amounting  to  the  sum  of  $991.19.  This  bill  the  plaintiff  re- 
fused to  pay,  and  thereupon  the  defendant  threatened  to  cut  off 


•For  note  on  "Remedies  for  Refusal  to  Supply  Gas,  Electricity,  Water, 
etc.,  to  Consumer,"  see  8  Ann.  Cas.  199-205. 

The  following  case  decided  since  the  publication  of  that  note  is  apposite: 

Only  one  penalty  can  be  recovered  for  a  continued  refusal  to  supply  gas 
in  the  absence  of  a  new  application  and  a  new  default. 

Jones  v.  Rochester  Gas  A  Electric  Co.,  168  N.  Y.  65. 

The  recovery  is  not  limited  to  the  time  when  the  consumer  obtains  gas 
l»y  an  arrangement  with  another  customer  of  the  gas  company. 

Id. 
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the  supply  of  water  furnished  to  said  premises  unless  the  plain- 
tiff paid  the  same.  The  latter  alleges  that  he  does  not  owe  the 
amount  of  such  bill ;  that  the  threatened  action  of  the  defendant 
is  illegal  and  wrongful ;  that,  if  it  is  done,  the  plaintiff  will  suf- 
fer irreparable  damage  therefrom;  for  which  reasons  he  asks  that 
defendant  be  enjoined  from  cutting  off  such  supply.  Upon  mo- 
tion made,  the  court  complied  with  the  plaintiff's  request,  and 
continued  the  injunction.  We  think  that  it  is  established  be- 
yond doubt,  both  by  the  papers  in  opposition  to  the  motion,  and 
by  the  affidavits  submitted  by  the  plaintiff  in  reply  thereto,  that 
the  plaintiff  has  been  engaged  in  the  illegal  appropriation  of 
water  for  the  supply  of  his  premises  and  the  business  thereon 
conducted  by  him.  From  all  the  papers  in  the  case,  we  deem  the 
following  facts  fairly  established:  On  the  1st  day  of  March, 
1902,  there  was  found  upon  these  premises  two  water-service 
pipes  entering  the  same,  to  only  one  of  which  was  the  water  me- 
ter attached.  The  pipes  operated  in  supplying  water  jointly  or 
independently  at  the  will  of  the  owner,  and  water  was  supplied 
through  both  pipes.  By  means  of  a  stopcock,  water  could  be 
shut  off  from  one  pipe  and  supplied  by  the  other;  and,  when  it 
was  shut  off  from  the  pipe  attached  to  the  meter,  the  other  pipe 
supplied  all  the  water  necessary  for  use  upon  the  premises, 
without  registering  the  amount.  Between  the  1st  and  17th  days 
of  March,  1902,  the  unmetered  service  pipe  was  disconnected 
from  the  premises  by  removing  a  section  of  such  pipe  about  four 
or  five  feet  in  length.  During  that  period  no  water  was  passing 
through  such  pipe  into  the  building.  It  is  fairly  established, 
therefore,  that  the  plaintiff  was  engaged  in  making  illegal  ab- 
straction of  water  from  the  city  water  supply  without  paying 
therefor,  in  fraud  of  the  rights  of  the  municipality.  It  is  evi- 
dent, therefore,  that  he  does  not  come  into  this  court  with  clean 
hands,  and  is  therefore  not  entitled  to  the  favorable  considera- 
tion of  the  court  An  examination  of  the  record  kept  by  the 
meter  between  the  4th  day  of  January,  1902,  and  the  1st  day 
of  March  of  the  same  year,  when  the  unmetered  service  pipe 
was  in  operation,  shows  that  there  was  registered  by  the  meter 
a  consumption  of  2,300  cubic  feet  of  water, — an  average  of  about 


240  VOLUME  XL 


Appellate  Division.  [July, 


41  feet  per  day  for  a  period  of  56  days.  From  March  1st  to 
March  20th,  during  the  period  when  such  unmetered  service 
pipe  was  disconnected,  and  all  water  furnished  to  the  prem- 
ises was  forced  to  pass  through  the  pipe  to  which  the  meter  was 
attached,  the  consumption  was  14,140  cubic  feet,  or  an  average 
of  744  feet  per  day  for  a  period  of  19  days.  These  figures 
are  eloquent  in  description  of  the  use  made  of  the  unmetered 
service  pipe.  With  these  figures  as  a  basis,  computation  was 
made  resulting  in  the  bill  which  was  presented  to  the  plaintiff  for 
payment.  It  is  evident  that  the  exact  amount  of  water  which 
passed  through  the  unmetered  service  pipe,  and  of  which  the 
city  was  defrauded  of  revenue,  can  never  be  accurately  meas- 
ured or  ascertained.  It  must  always  be  the  subject  of  approxi- 
mation, based  substantially  upon  a  consideration  of  the  facts 
as  ascertained  from  the  inspection,  and  the  measurement  of  the 
supply  which  passed  through  the  meter  after  the  unmetered  serv- 
ice pipe  was  disconnected,  and  the  volume  of  plaintiff's  business. 
It  is  evident,  also,  that  the  plaintiff  understood,  as  fully  as  did 
the  city,  the  illegal  use  which  he  had  been  making  of  the  unmet- 
ered service  pipe,  and  of  the  fraud  which  he  had  perpetrated 
upon  the  municipality.  His  offer  of  $600  in  compromise  of  the 
bill,  coupled  with  his  admission  of  knowledge  of  the  service  pipe, 
although  accompanied  with  a  denial  that  he  had  made  use  of  it, 
is  plainly  significant  of  guilty  knowledge  upon  his  part. 

Occupying  this  position,  and  having,  for  all  practical  pur- 
poses,  conceded  the  unlawful  use,  it  only  remains  to  be  seen 
whether  the  defendant  has  authority  of  law  to  summarily  cut 
off  the  plaintiff's  supply  of  water.  By  the  provisions  of  sec- 
tion 478  of  the  Greater  New  York  charter,  authority  is  given 
to  cut  off  the  use  of  water  for  any  violation  of  the  rules  of  the 
water  department ;  and  by  section  469  of  the  charter  it  is  made 
the  duty  of  the  defendant  to  collect  the  revenues  from  the  sale 
and  use  of  water  from  the  public  water  supply.  It  does  not 
need  argument  to  show  that  defrauding  the  city  of  its  revenues 
authorized  the  commissioner  of  water  supply  to  take  action 
thereon,  and,  if  the  bill  was  not  paid  for  the  water  used,  the 
statute  furnishes  abundant  remedy  for  the  proposed  action.    In 
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Brass  v.  Eathbone,  153  N.  Y.  435 ;  47  N.  E.  905,  Judge  Martin, 
in  speaking  for  the  court,  said : 

"As  the  statute  organizing  the  defendant  provided  that  they  might  force 
a  compliance  with  those  rules  by  shutting  off  the  water,  the  act  threatened 
was  justified,  and  could  not  be  properly  restrained.  •  .  .  That  right 
having  been  conferred  upon  the  defendants  by  law,  the  court  has  no  au- 
thority to  prevent  its  exercise." 

The  statutory  authority  in  the  present  case  authorizing  such 
action  is  as  broad  as  was  the  authority  in  the  case  then  under 
consideration  by  the  court.  The  doctrine  of  this  case  was  rec- 
ognized in  McEntee  v.  Kingston  Water  Co.,  165  N.  Y.  27 ;  58 
N.  E.  785.  Therein  it  was  held  error  to  vacate  an  injunction 
restraining  the  city  from  cutting  off  the  water  supply,  but  this 
was  for  the  reason  that  statutory  authority  was  not  given  in  that 
case  to  cut  off  the  supply,  and  the  case  itself  presented  a  clear 
question  of  fact  as  to  whether  the  defendant  had  fulfilled  its 
contract  with  the  plaintiff  in  furnishing  a  sufficient  supply  of 
water  as  was  required  by  it  The  right  here  recognized  also  re- 
ceived support  in  Silkman  v.  Board  of  Water  Commissioners  of 
Yonkers,  152  N.  Y.  327 ;  46  N.  E.  612 ;  37  L.  E.  A.  827. 

It  is  evident  upon  the  whole  record  that  the  plaintiff  has  been 
treated  as  fairly  by  the  defendant  as  he  was  entitled.  By  his 
act  the  accurate  measurement  of  the  amount  of  water  which  he 
has  consumed,  and  for  which  he  has  not  paid,  can  only  be  ap- 
proximately determined,  and  he  is  in  no  position  to  ask  that  the 
court  strain  any  rule  in  his  favor. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  be  denied,  with  $10  costs, 
and  the  injunction  be  dissolved.    All  concur, 

XI.  N.  Y.  A.  C.  16 
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MATTER  OF  AKERS. 

[H  App.  Div.  461;  111  St.  Rep.  64S;  77  Bupp.  fttf.] 

{Supreme  Court,  Appellate  Division,  First  Department.    July  8,  1902.} 

1.  Holographic  Will — Publication. 
A  statement  by  the  maker  of  a  holographic  will  which  has  been  signed 
by  him,   to   witnesses   thereof,   one   of  whom  knows   testator's  sig- 
nature, that  it  is  his  will,  and  requesting  their  signatures  as  witnesses, 
is  a  sufficient  acknowledgment  and  publication,  under  2  Rev.  St  (9th 
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Statute. 


No  will  in  writing,  except  in  the  cases  hereinafter  mentioned,  nor  any 
part  thereof,  shall  be  revoked,  or  altered,  otherwise  than  by  some  other  will 
in  writing,  or  some  other  writing  of  the  testator,  declaring  such  revocation' 
or  Alteration,  and  executed  with  the  same  formalities  with  which  the  will 
itself  was  required  by  law  to  be  executed;  or  unless  such  will  be  burntr 
ton?,  cancelled,  obliterated  or  destroyed,  with  the  intent  and  for  the  pur- 
pose of  revoking  the  same,  by  the  testator  himself,  or  by  another  person  in- 
his  presence,  by  his  direction  and  consent;  and  when  so  done  by  another 
person,  the  direction  and  consent  of  the  testator,  and  the  fact  of  such  in* 
jury  or  destruction  shall  be  proved  by  at  least  two  witnesses. 

2  R.  S.  Ch.  6,  Tit.  1,  §  42. 

b.  In  general. 

In  order  that  cancellation  may  operate  as  a  revocation  of  a  will,  the  act 
must  have  been  committed  with  intent  to  effect  that  result. 
Jackson  v.  Holloway,  7  Johns,  394. 
Matter  of  Potter,  33  St.  Rep.  936;  12  Supp.  105. 
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Ed.)  p.  1877,  requiring  the  signature  of  testator  to  be  in  the  presence 
of  the  attesting  witnesses,  or  that  he  acknowledge  the  same  to  each 
witness. 

2.  Wills — Attestation. 

A  will  witnessed  by  persons  signing  their  names  after  testator's  name, 
and  under  the  word  "Witnesses,"  is  sufficiently  witnessed,  notwith- 
standing the  absence  of  an  attestation  clause. 

3.  Same — Revocation — Cancellation. 

Under  2  Rev.  St  (9th  Ed.)  c  6,  art.  3,  $  42,  providing  that  no  written 
will  shall  be  revoked,  except  by  writing  executed  with  the  formalities 
'required  for  a  will,  or  unless  it  be  canceled  or  destroyed  with  intent  to 
revoke  the  same,  a  writing  in  testator's  handwriting,  and  signed  by 
bun,  but  not  witnessed,  on  the  margin  and  back  of  a  will,  which  is  not 
defaced  by  it,  stating  that  the  will  is  revoked,  does  not  constitute  a 
revocation  thereof. 

Revocation  of  Will  bt  Cancellation,— continued. 

Dan  v.  Brown,  4  Cow.  483. 

Matter  of  Ackle,  23  Misc.  321;  86  St.  Rep.  246;  52  Supp.  246. 

No  matter  how  strongly  a  testator  may  declare  his  intentions  to  revoke 
his  will,  that  result  will  not  be  accomplished  unless  it  be  carried  out  by 
some  act  amounting,  in  judgment  of  the  law,  to  an  actual  cancellation. 

Clark  v.  Smith,  34  Barb.  140. 

But  in  order  to  effect  the  revocation  of  a  will  by  cancellation  it  is  not 
necessary  that  all  of  it  be  erased  or  obliterated,  as  the  slightest  degree  of 
cancellation  is  sufficient  where  such  act  is  performed  with  intent  to  revoke. 

Dan  v.  Brown,  4  Cow.  483. 

c  Cancellation  of  part  of  wiU, 

Under  the  statute  a  part  of  a  will  cannot  be  revoked  by  cancellation  or 
obliteration. 

Gugel  v.  Vollmer,  1  Dem.  484. 

Jackson  v.  Holloway,  7  Johns.  394. 

Quinn  v.  Quinn,  1  T.  &  C.  437. 

Matter  of  Prescott,  4  Redf.  178. 

Matter  of  Lang,  9  Misc.  521;  61  St.  Rep.  675;  30  Supp.  388. 

Lovell  v.  Quitman,  88  N.  Y.  377. 

Matter  of  Wilcox,  46  St.  Rep.  877;  20  Supp.  131. 

Matter  of  Potter,  33  St.  Rep.  036;  12  Supp.  195. 

But  the  courts  hold  that  in  the  absence  of  any  explanation  of  the  matter, 
erasures  and  alterations  in  a  will,  if  fair  upon  their  face,  will  be  pre- 
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Appeal  from   surrogate's  court,  New  York  county. 

Application  for  the  probate  of  the  will  of  Frederick  Akera, 
deceased.  From  a  deeree  admitting  the  will  to  probate,  George 
H.  Jeffries  appeals.    Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  Hatch,  McLaugh- 
lin, O'Brien,  and  Ingraiiam,  JJ. 

J.  Aspinwall  Hodge,  Jr.,  for  appellant. 

J.  Mayhew  WainwrigM,  and  John  Vincent,  for  respondent. 

Revocation  of  Will  bt  Cancellation  — continued. 

eumed  to  have  been  made  before  the  execution  of  the  will,  and  in  such  case 
the  question  of  revocation  by  such  changes  does  not  arise. 

Matter  of  Dwyer,  29  Misc.  382;  95  St.  Rep.  903;  61  Supp.  903. 

Crossman  v.  Grossman,  95  N.  Y.  145. 

Matter  of  Voorhees,  6  Dem.  162;  13  St  Rep.  182. 

Matter  of  Wood,  2  Con.  144;  32  St.  Rep.  286;  11  Supp.  157. 

And  this  presumption  is  especially  held  to  arise  where  the  will  was 
drawn  by  the  testator  himself,  and  the  erasures  and  alterations  are  in  his 
handwriting. 

Matter  of  Potter,  33  St.  Rep.  936;  12  Supp.  105. 

If,  however,  there  are  any  suspicions  or  doubtful  circumstances  growing 
out  of  the  mode  of  the  alteration,  the  presumption  is  that  the  latter  was 
made  after  the  execution  of  the  will,  and  such  changes  will  be  ineffective. 

Matter  of  Dwyer,  29  Misc.  382;  95  St.  Rep.  903;  61  Supp.  903. 

Crossman  v.  Crossman,  95  N.  Y.  145. 

Matter  of  Carver,  3  Misc.  567;  23  Supp.  753.  ' 

Matter  of  Barber,  92  Hun,  489;  72  St.  Rep.  771;  37  Supp.  235. 

The  fact  that  four  pages  of  a  will  consisting  of  six  pages  were  marked 
across,  with  a  marginal  note  on  each  of  the  four  pages  in  the  testator's 
handwriting  as  follows:  "I  pronounce  this  void,  July  24th,  1878,"  the 
writing  on  the  pages  so  marked  remaining  perfectly  distinguishable,  will 
not  operate  as  a  revocation  of  the  will  to  the  extent  of  such  four  pages. 

Gugel  v.  Vollmer,  1  Dem.  484. 

Likewise,  erasures  and  interlineations  in  certain  portions  of  a  will  by 
which  certain  names  were  stricken  out  and  amounts  changed  will  not  oper- 
ate as  a  revocation  or  alteration  of  the  will  to  that  extent,  where  there  is 


NEW  YORK  ANNOTATED  CASES.  24£ 

1902]  Matter  of  Akers. 

Hatch,  J.  The  paper  propounded  for  probate  is  written 
upon  pages  1,  3,  and  4  of  a  sheet  of  legal-cap  paper.  The  reverse 
side  (being  page  2)  of  the  first  sheet  is  blank.  The  instrument 
is  a  holograph ;  it  being  conceded  that  it  is  entirely  in  the  hand- 
writing of  the  deceased,  except  the  signature  of  the  three  sub- 
scribing witnesses,  to  which  are  attached  their  respective  places 
of  residence.  The  testator  subscribed  his  name  to  the  will 
prior  to  the  witnessing  of  the  will,  but  not  in  the  presence  of  the 
witnesses.  On  the  same  line,  to  the  left  of  the  signature  of  the 
first  witness,  appears  in  the  handwriting  of  the  testator  the  word 

Revocation  op  Will  by  Cancellation,— continued. 

no  evidence  that  the  testator  thereby  intended  to  revoke  the  will  in  its  en- 
tirely. 

Matter  of  Prescott,  4  Redf.  178. 

Thia  subject  received  careful  attention  in  Lovell  v.  Quitman,  88  N.  Y. 
377.  The  will  there  in  question  was  executed  in  conformity  with  the  stat- 
ute, but  after  its  execution  the  testatrix,  with  intent  to  revoke  the  same, 
obliterated  the  second  and  fourth  clauses  of  the  will.  The  court  held  that 
under  the  first  clause  of  the  provision  of  the  statute  governing  revocation 
of  wills,  a  testator  may  revoke  a  part  of  his  will  by  executing  a  writing  as 
therein  provided,  but  took  the  position  that  under  the  second  clause  of  that 
provision,  in  which  the  words  "or  any  part  thereof"  are  omitted,  and 
which  provides  that  the  will  itself  is  to  be  burnt,  torn,  cancelled,  obliter- 
ated or  destroyed,  with  the  intent  or  purpose  of  altering  it  for  the  purpose 
of  revoking  the  same,  the  only  construction  permissible  is  that  a  will  can- 
not be  revoked  in  part  by  cancellation. 

A  will  is  not  revoked,  even  in  part,  by  the  fact  that  the  testator  having 
acquired  lands  in  addition  to  those  owned  by  him  when  the  will  was  exe- 
cuted, sought  to  so  alter  it  by  erasures  and  interlineations  as  to  make  the 
devise  extend  to  all  lands  of  which  he  should  die  seised,  as  such  acts  will 
not  affect  the  validity  of  the  will  and  it  must  be  admitted  to  probate  as 
it  appeared  before  such  erasures  and  alterations. 

Jackson  v.  Holloway,  7  Johns.  394. 

So,  the  validity  of  a  will  is  not  affected  by  the  fact  that  the  testator 
made,  in  bis  own  handwriting,  various  alterations  therein,  in  some  in- 
stances adding  after  a  legacy  the  words  "not  to  be  given,"  and  in  other 
cases  directing  legacies  to  go  to  other  persons. 

Quinn  v.  Quinn,  1  T.  A  C.  437. 

So,  where  a  testator  having  an  only  son,  James  W.  Smith,  devised  cer- 
tain property  to  his  "Son,  James  W.  Smith,"  the  fact  that  after  the  exe- 
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"Witness."  There  is  no  formal  attestation  clause  attached  to 
the  will,  nor  is  it  otherwise  witnessed,  except  as  above  stated. 
Two  only  of  the  subscribing  witnesses  testified  in  the  proceeding 
for"  probate,  and  neither  of  these  witnesses  saw  the  testator 
affix  his  signature  to  the  will;  but  one  testified  that  the  signa- 
ture of  the  testator  was  signed  to  the  will  at  the  time  he  (the  wit- 
ness) signed  it,  and  the  testator  stated  to  both  that  it  was  his 
will,  and  requested  them  to  sign  as  witnesses,  which  they  each 
did  in  the  presence  of  the  testator  and  in  the  presence  of  each 
other.  The  third  subscribing  witness  was  not  present  at  the  time 

Revocation  of  Will  by  Cancellation,— continued. 

cution  of  the  will,  he,  with  a  pen,  erased  from  the  clauses  of  the  will  con- 
taining the  devise  to  such  son  the  name  "James  W.  Smith/'  leaving  the 
word  "son"  uncancelled,  will  not  operate  as  a  revocation  of  those  clauses, 
nor  affect  the  will  in  its  entirety;  as  the  words  erased  were  not  essential 
in  the  designation  of  the  devisee,  their  cancellation  could  not  affect  the 
validity  of  that  devise. 

Clark  v.  Smith,  34  Barb.  140. 

The  fact  that  the  bottom  of  the  first  page  of  a  will  was  cut  off  will  not 
affect  its  validtiy,  nor  give  rise  to  the  presumption  that  the  mutilation  took 
place  subsequent  to  the  execution  of  the  will,  where  its  continuity  was  not 
affected  by  the  mutilation,  and  it  appears  that  at  the  execution  of  the  will, 
it  was  so  folded  as  to  render  it  impossible  for  the  witnesses  to  tell  whether 
or  not  the  mutilation  had  taken  place  at  that  time,  and  this  is  particularly 
the  case  where  the  will  was  found  among  decedent's  private  papers,  in  its 
present  condition,  and  does  not  appear  to  have  been  disturbed  until  so 
found. 

Matter  of  Homes,  32  St  Rep.  002;  11  Supp.  898. 

d.  Cancellation  of  signature. 

The  law  is  well  established  that  a  testator  may  cancel  and  revoke  his 
will  by  drawing  ink  lines  through  his  signature,  animo  revocandi. 

Matter  of  Philp,  64  Hun,  635;  46  St.  Rep.  356;  10  Supp.  13. 

Matter  of  Brookman,  11  Misc.  675;  67  St.  Rep.  307;  33  Supp.  575. 

Matter  of  Clark,  1  Tuck.  445. 

Where  a  will,  executed  in  conformity  with  the  statute,  is  shown  to  have 
been  in  the  custody  of  the  testator  during  his  lifetime,  and  at  his  death 
was  found  in  a  place  in  which  he  kept  his  private  papers,  if  the  signature 
to  the  will  is  found  to  be  obliterated  or  cancelled,  it  will  be  presumed  that 
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of  the  execution  of  the  will  by  the  testator  and  the  two  wit- 
nesses who  were  sworn,  nor  does  it  appear  why  he  was  not 
-called  as  a  witness.  Attached  to  the  will,  and  written  on  the  first 
and  third  pages  of  another  sheet  of  legal-cap  paper,  also  writ- 
ten in  the  handwriting  of  the  testator,  is  what  was  evidently 
intended  to  be  a  codicil  It  was  conceded,  however,  that  it  was 
not  properly  executed  and  was  not >  therefore,  offered  for  probate. 
Upon  the  first  page  of  the  will  wa^  a  margin,  separated  from 
the  body  of  the  sheet  by  the  usual  marginal  line  which  is  ruled 
upon  legal-cap  paper.     To  the  left  of  the  writing  of  the  body  of 

Revocation  of  Will  bt  Cancellation,—- continued. 

such  act  was  committed  by  the  testator  with  intent  to  thereby  revoke  the 
will,  and  in  the  absence  of  evidence  showing  the  facts  to  be  otherwise  the 
will  must  be  deemed  legally  revoked. 

Matter  of  Clark,  1  Tuck.  445. 

Matter  of  Philp,  64  Hun,  635;  46  St.  Rep.  356;  19  Supp.  13. 

Matter  of  Wood,  2  Con.  144;  32  St.  Rep.  286;  11  Supp.  157. 

And  this  rule  has  been  held  applicable  where,  although  the  will  prior  to 
the  testator's  death  was  in  the  debtor's  possession,  it  was  so  kept  as  to  be 
accessible  to  the  employees  of  the  deceased  and  visitors  at  his  place  of  busi- 
ness. 

Matter  of  Philp,  64  Hun,  635;  46  St.  Rep.  356;  19  Supp.  13. 

Where,  however,  a  will  is  found  with  the  signature  carefully  restored, 
the  presumption  of  revocation  does  not  arise,  and  in  the  absence  of  proof 
as  to  the  time  of  erasure  and  restoration,  the  court  will  presume  that  it 
was  done  before  the  execution  of  the  will,  and  the  same  will  be  admitted 
to  probate. 

Matter  of  Wood,  2  Con.  144;  32  St.  Rep.  286;  11  Supp.  157. 

The  fact  that  when  a  will  was  offered  for  probate  it  had  upon  the  tes- 
tator's signature  several  vertical  marks  made  with  a  pen  will  not  warrant 
the  court  in  refusing  to  admit  it  to  probate  because  of  revocation,  where 
the  will  was  carefully  drawn  and  executed  in  conformity  with  the  statute; 
the  widow  and  child  of  the  testator  were  amply  provided  for;  it  appeared 
that  the  testator  was  a  careful  business  man,  accustomed  to  doing  business 
in  a  business-like  manner;  it  was  shown  that  he  was  friendly  at  all  times 
with  those  mentioned  in  his  will ;  no  reason  for  a  revocation  of  the  will  was 
shown,  and  there  was  no  explanation  offered  as  to  the  person  making  the 
obliteration. 

Matter  of  Hopkins,  73  App.  Div.  559;  HI  St.  Rep.  178;  77  Supp.  178. 
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the  will  on  this  blank  marginal  space,  and  running  lengthwise 
of  the  first  page,  were  written  in  the  handwriting  of  the  testa- 
tor the  words,  "This  will  and  codicil  is  revoked,  Jany.  14/9  6," 
and  under  this  line  was  the  signature  of  the  testator,  "Fredk 
Akers."  None  of  the  words  of  this  sentence  and  signature  were 
written  across,  nor  did  they  come  in  contact  with,  any  of  the 
writing  of  the  will,  except  that  a  small  portion  of  the  lower  ex- 
tremities of  some  of  the  letters  in  the  signature  "Fredk" 
crossed  three  of  the  lower  extremities  of  the  letters  on  three 
lines.  These  words  and  letters,  however,  are  perfect  in  them- 
selves, and  are  not  in  the  slightest  degree  obliterated.  On  the 
left-hand  margin  of  the  second  page  of  what  purported  to  be  the 

Revocation  of  Will  by  Cancellation,— continued. 

An  unauthorized  erasure  or  interlineation  in  a  will  made  after  its  exe- 
cution by  a  person  other  than  the  testator  will  not  have  the  effect  of  re- 
voking the  will,  nor  will  it  in  any  manner  affect  any  of  the  terms  thereof. 

Matter  of  Carver,  3  Misc.  567;  23  Supp.  753. 

e.  Particular  instances. 

The  fact  that  a  will,  the  original  of  which  was  one  sheet  of  legal  cap, 
was  found  after  the  decedent's  death  in  two  parts,  one  of  which  contained 
the  disposing  part  and  the  other  the  signature  of  the  testatrix  and  the  at- 
testation clause,  will  not  warrant  the  court  in  refusing  its  probate,  on  the 
ground  of  revocation  by  cancellation,  where  there  is  no  direct  evidence  as 
to  how  the  sheets  became  separated ;  the  testimony  tended  to  show  that  the 
will  was  delivered  to  the  scrivener  directly  after  its  execution  and  re- 
mained among  his  papers  until  found  after  the  death  of  the  testatrix,  and 
there  are  no  witnesses  produced  showing  a  revocation  by  such  cutting 
apart  made  by  a  third  person  at  the  request  of  the  testatrix. 

Matter  of  Ackle,  23  Misc.  321;  86  St.  Rep.  246;  52  Supp.  246. 

Both  a  will  and  codicil  must  be  deemed  to  have  been  revoked,  where  the 
same  consisted  of  one  instrument,  the  codicil  beginning  on  the  same  sheet 
of  paper  upon  which  the  will  ended,  where  such  instrument  was  found  in 
a  bundle  of  cancelled  papers  in  a  box  belonging  to  the  decedent  with  the 
signature  to  the  codicil  erased  by  ink  lines  and  a  memorandum  "void," 
with  decedent's  initials  on  the  margin  thereof;  the  will  undertook  to  make 
an  equal  division  of  decedent's  property  among  his  children,  the  codicil 
to  which  simply  modified  it  in  a  few  particulars,  being  intended  to  readjust 
the  share  of  one  child,  which  had  declined  in  value  since  the  will  was  made, 
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codicil,  but  in  no  wise  crossing  or  canceling  the  writing  thereon, 
appeared  the  following: 

"This  codicil  and  will  is  revoked. 

Many.  14/06. 
"Fredk  Akers." 

On  the  back  of  the  first  page  of  what  purported  to  be  the  cod- 
icil were  written  the  words : 

Revoked  Jany.  14th,  1896. 

"Fredk  Akers." 

This  writing  by  which  the  revocation  was  attempted  is  all  in 
the  handwriting  of  the  testator.  The  learned  surrogate  decided 
that  the  will  was  duly  executed  as  and  for  the  last  will  and  tes- 
tament of  the  testator;  that  he  had  not  revoked  the  same;  and 
therefore  he  admitted  the  same  to  probate.  From  the  decree 
of  the  surrogate  entered  upon  such  decision,  this  appeal  is  taken. 

The  appellant  upon  this  appeal  raises  two  questions:  First, 
that  there  was  failure  to  prove  either  the  acknowledgment  of  the 

Rs vocation  of  Will  bt  Cancellation,— continued. 

and  it  appears  that  just  before  the  erasure  was  made  the  decedent  had  dif- 
ferences with  his  brother,  who  was  named  as  executor,  and  in  settlement 
with  him  had  conveyed  real  estate  which  he  had  devised  to  one  of  his 
daughters. 

Matter  of  Brookman,  11  Misc.  675;  67  St.  Rep.  397;  33  Supp.  575. 

A  codicil  will  be  deemed  to  have  been  revoked,  where  the  testator  drew 
where  the  testator  made  in  pencil  several  cross-marks  across  the  first 
clause,  and  at  the  end  of  the  attestation  clause  wrote  the  words  "Brooklyn, 
April.  The  codicil  in  the  within  is  this  20th,  1895,  cancelled  for  personal 
abuse  and  ungratefulness  on  her  part.  Geo.  Alger,  203  12th  St.,  in  the 
city  of  Brooklyn,  N.  Y." 

Matter  of  Alger,  38  Misc.  143;  111  St.  Bep.  166;  77  Supp.  166. 

A  codicil  will  be  deemed  to  have  been  revoked,  where  the  testator  drew 
across  all  its  provisions,  including  the  signature  and  attestation  clause, 
numerous  cross-marks  in  lead  pencil,  and  also  wrote  the  word  "cancelled" 
in  two  places  in  the  attestation  clause,  and  in  another  place  the  words 
"April  19,  1895." 

Id. 
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testator's  signature  to  the  will,  or  that  he  signed  it  in  the  pres- 
ence of  both  of  the  witnesses,  and  that  it  was  never  properly  ex- 
ecuted ;  and,  second,  that  the  will  was  canceled  by  the  testator 
after  its  attempted  execution,  with  the  intent  and  for  the  pur- 
pose of  revoking  it,  and  that  such  intent  and  purpose  were,  in 
legal  effect,  accomplished.  The  statute  provides  (2  Eev.  St 
[9th  Ed.]  p.  1877)  that  every  last  will  and  testament  shall  be 
executed  and  attested  in  the  following  manner : 

First.  "It  shall  be  subscribed  by  the  testator  at  the  end  of  the  will." 
Second.  "Such  subscription  shall  be  made  by  the  testator,  in  the  presence 
of  each  of  the  attesting  witnesses,  or  shall  be  acknowledged  by  him  to  have 
been  by  him  so  made  to  each  of  the  attesting  witnesses."  Third.  "The 
testator,  at  the  time  of  making  such  subscription,  or  at  the  time  of  ac- 
knowledging the  same,  shall  declare  the  instrument  so  subscribed  to  be  his 
last  will  and  testament."  Fourth.  "There  shall  be  at  least  two  attesting 
witnesses,  each  of  whom  shall  sign  his  name  as  a  witness  at  the  end  of  the 
will,  at  the  request  of  the  testator." 

The  signature  at  the  end  of  the  will  was  in  the  handwriting 
of  the  testator.  It  was  therefore  subscribed  by  him.  He  re- 
quested the  witnesses  to  witness  the  will,  saying  that  it  was  his 
will,  and  that  he  was  going  South,  and  asked  them  to  sign  the 
same  as  witnesses.  The  witness  Bunger  saw  the  signature  of  the 
testator  upon  the  will  at  the  time  he  signed  it  as  a  witness,  and 
both  witnesses  signed  it  in  the  presence  of  each  other.  The  wit- 
ness De Winters  states  that  the  testator  requested  him  to  sign  his 
will,  but  he  was  not  able  to  state  whether  he  saw  the  signature  of 
the  testator  at  the  time  or  not.  This  constituted  a  substantial 
compliance  with  subdivision  2  of  the  statute,  and  was  a  subscrip- 
tion, publication,  and  acknowledgment,  within  the  meaning  of 
the  statute.  The  rule  in  respect  to  holographic  wills,  as  to  the 
manner  and  method  of  publication,  is  not  so  close  and  severe  as 
where  the  will  is  drawn  and  executed  under  the  direction  of  an 
experienced  scrivener.  A  substantial  compliance  with  the  stat- 
ute is  sufficient.  Matter  of  Beckett,  103  N.  T.  167 ;  8  N.  E. 
506.  Where  the  testator  produces  the  paper  subscribed  by  him, 
although  such  subscription  is  not  made  in  the  presence  of  the 
witnesses,  but  he  declares  it  to  be  his  last  will  and  testament^ 
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■and  requests  the  witnesses  to  attest  it,  it  is  sufficient  as  an  ac- 
knowledgment of  its  subscription.  Baskin  v.  Baskin,  36  N.  Y.- 
416;  Matter  of  Hunt,  110  N.  Y.  278;  18  N.  E.  106.  In  the 
present  case  we  have  the  facts  that  the  subscription  was  actually 
made  by  the  testator ;  that  one  of  the  witnesses  saw  and  knew  it ; 
that  the  testator  declared  it  to  be  his  will ;  that  he  requested  the 
witnesses  to  witness  it  as  such.  This,  within  the  rule  of  the 
above  authorities,  constituted  a  substantial  compliance  with  the 
statute,  as  to  subscription,  acknowledgment,  and  publication. 
It  was  not  essential  to  the  validity  of  the  will  that  an  attestation 
•clause  should  be  attached  thereto,  and  a  will  witnessed  in  the 
form  which  obtained  in  this  case  is  sufficient  Matter  of  Phil- 
lips, 98  N.  Y.  267;  Matter  of  Hunt,  42  Hun,  434.  This  will, 
therefore,  is  to  be  regarded  as  the  last  will  and  testament  of 
the  testator,  and  force  is  to  be  given  to  it  as  such,  unless  the 
•attempted  revocation  of  the  same  is  sufficient  to  accomplish  that 
purpose. 

Section  42,  pt.  2,  c.  6,  art.  3,  2  Rev.  St.  (9th  Ed.)  p.  1878, 
makes  provision  for  the  revocation  and  cancellation  of  written 
wills  in  the  following  language : 

"No  will  in  writing;  .  .  .  nor  any  part  thereof,  shall  be  revoked,  or 
altered,  otherwise  than  by  some  other  will  in  writing,  or  some  other  writ- 
ing of  the  testator,  declaring  such  revocation  or  alteration,  and  executed 
with  the  same  formalities  with  which  the  will  itself  was  required  by  law 
to  be  executed;  or  unless  such  will  be  burnt,  torn,  cancelled,  obliterated  or 
destroyed,  with  the  intent  and  for  the  purpose  of  revoking  the  same,  by  the 
testator  himself,  or  by  another  person  in  his  presence,  by  his  direction  and 
-consent;  and  when  so  done  by  another  person,  the  direction  and  consent  of 
the  said  testator,  and  the  fact  of  such  injury  or  destruction,  shall  be  proved 
by  at  least  two  witnesses." 

This  statute,  as  is  evident  from  its  language,  provides  three 
methods  by  which  a  will  may  be  revoked:  First,  by  writing; 
aecond,  by  destruction  in  some  one  of  the  forms  named  in  the 
statute;  and,  third,  by  the  act  of  another  person  by  the  direction 
of  the  testator.  In  the  present  case  the  testator  has  evidently 
sought  to  revoke  his  will  by  writing,  as  he  has  done  no  act  ex- 
•cept  to  express  his  intention  upon  the  margin  of  the  paper  upon 
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which  the  will  was  written,  as  hereinbefore  stated.  It  is  clear 
that  this  attempted  revocation  is  not  in  the  form,  nor  is  it  evi- 
denced, as  required  by  the  statute.  In  order  to  revoke  by  writ- 
ing, it  must  be  by  some  other  will  or  some  other  writing  de- 
claring the  revocation,  and  executed  with  the  same  formality  as 
is  required  by  the  statute  for  the  original  execution  of  the  will. 
It  needs  no  argument  to  show  that  the  writing  which  the  testa- 
tor made  fails  in  compliance  with  this  provision  of  the  statute. 
If,  therefore,  the  statutory  provision  is  mandatory,  there  has 
been  an  evident  failure  to  revoke  this  will  by  writing.  That  it 
is  so  mandatory  is  decided  in  many  cases.  In  Lovell  v.  Quitman, 
88  N.  T.  377 ;  42  Am.  Rep.  254,  the  court,  speaking  through 
Judge  Danf orth,  of  this  provision  of  the  statute  said : 

"Now,  by  the  first  phrase,  the  repentant  testator  is  required  to  write  out 
the  proposed  alteration,  select  his  witnesses,  and  make  to  them  an  acknowl- 
edgment or  declaration  that  the  act  is  his ;  and  so  far  the  language  permits 
but  one  inference  or  construction, — that  that  act  becomes  effectual  whether 
it  relates  to  the  whole  will  or  some  portion  only  of  the  will." 

A  like  doctrine  has  been  held  in  other  jurisdictions.  Matter 
of  Ladd,  60  Wis.  187;  18  N.  W.  734;  50  Am.  Eep.  355.  The 
statute  there  under  consideration  was  in  all  substantial  respects 
the  same  as  the  statute  of  this  state.  The  opinion  therein  con- 
tains an  exhaustive  discussion  of  the  whole  subject,  and  cites 
and  reviews  nearly  all  of  the  authorities,  both  in  this  coun- 
try and  in  England,  bearing  thereon.  Howard  v.  Hunter  (Ga.) 
41  S.  E.  638.  In  tho  latter  case  the  supreme  court  of  Georgia 
recently  and  exhaustively  examined  the  subject  and  reached  the 
same  conclusion. 

It  is  evident,  therefore,  that  this  will  was  not  revoked  by  the 
writing  indorsed  thereon,  as  it  falls  far  short  of  making  com- 
pliance with  the  statute  governing  the  subject.  It  is  claimed, 
however,  that  the  act  operates  as  a  revocation  by  the  second 
method  provided  for  in  the  statute.  The  will  itself  is  not  burnt, 
torn,  obliterated,  or  destroyed.  Consequently  it  must  be  that  the 
act  of  the  testator  had  the  effect  of  canceling  the  same,  in  order 
to  make  application  of  this  provision  of  the  statute.    An  examin- 
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ation  of  the  will,  however,  does  not  disclose  the  slightest  mark 
upon  the  body  of  the  will  which  in  any  form  cancels  or  obliter- 
ates it  in  any  part  On  the  contrary,  it  is  quite  evident  that  the 
surname  of  the  testator  is  placed  slightly  above  the  line  of  the 
.given  name,  and  evidently  for  the  purpose  of  avoiding  contact 
with  the  words  of  the  will,  and  the  whole  writing  has  not  can- 
celed a  single  letter.  There  can  be  no  such  thing  as  a  cancella- 
tion of  an  instrument,  either  as  a  physical  fact  or  as  a  legal  in- 
ference, unless  the  instrument  itself  is  in  some  form  defaced  or 
obliterated.  Such  is  the  express  definition  of  the  term  in  legal 
significance.  1  Burrill,  Law  Diet.  p.  177.  It  has  been  held  in 
several  cases  that  even  cancellation  and  obliteration  of  some 
parts  of  a  will  do  not  have  the  effect  of  destroying  it  as  a  whole. 
Thus  in  Jackson  v.  Holloway,  7  Johns.  394,  the  testator  made 
a  will  devising  certain  land  of  which  he  was  possessed  to  his  four 
sons,  and  after  its  execution,  having  become  possessed  of  other 
land,  he  altered  his  will  by  erasures  and  interlineations  so  as  to 
^extend  the  devise  of  the  land  to  all  of  which  he  should  die  seised, 
and  indorsed  a  memorandum  upon  the  will  to  that  effect.  This 
memorandum  was  improperly  attested,  and  the  court  held  that 
there  was  failure  to  devise  the  subsequently  acquired  land,  but 
that  the  erasures  and  interlineations  did  not  have  the  effect  of 
-destroying  the  will,  and  it  remained  a  good  instrument  as  to  the 
land  first  devised;  as  to  the  land  subsequently  acquired,  it  de- 
scended to  the  heirs  at  law.  To  the  same  effect  is  Quinn  v. 
<3uinn,  1  Thomp.  &  C.  437 ;  Matter  of  Potter,  33  St.  Eep.  936 ; 
12  Supp.  105.  These  decisions  proceeded  upon  the  ground  that 
there  must  be  not  only  the  physical  act  of  cancellation  in  some 
one  of  the  forms  mentioned  in  the  statute,  but  that  the  act  must 
be  accompanied  by  the  intent  to  cancel  and  destroy  the  instru- 
ment as  a  will.  It  must  follow  as  a  necessary  corollary  that  the 
intent  to  cancel  or  revoke  is  insufficient  to  accomplish  such  a  re- 
sult unless  it  is  accompanied  by  the  physical  act  working  it. 
Id  no  case  which  has  been  called  to  our  attention  has  a  will  been 
held  to  be  canceled  unless  there  was  some  physical  act  of  cancel- 
lation. The  mere  writing  of  an  intent  to  revoke  is  insufficient, 
even  though  it  may  indicate  an  intent  to  cancel,  where  it  is  unac- 
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companied  by  any  physical  act  of  cancellation.  Such  is  the  doc- 
trine announced  in  Warner  v.  Warner's  Estate,  37  Vt  356.  That 
case  carried  the  doctrine  of  cancellation  beyond  that  of  any 
other  reported  case,  and  has  been  several  times  criticised  as  be- 
ing unsound  in  law.  Matter  of  Ladd,  supra ;  Howard  v.  Hun- 
ter, supra ;  Kedf.  Wills  (4th  Ed.)  318.  But  giving  full  force  to- 
the  doctrine  of  the  Vermont  case,  it  falls  short  of  establishing 
a  cancellation  upon  the  facts  now  before  us.  Therein  the  testa- 
tor not  only  wrote  upon  the  will :  "This  will  is  hereby  canceled, 
and  annulled.  In  full  this  15th  day  of  March  in  the  year  1859." 
But  he  also  erased  from  the  will  the  words,  "In  testimony  where- 
of, I  here,  I  have;"  and  he  also  wrote  on  the  outside  of  the- 
fourth  page  of  the  will,  "Canceled  and  is  null  and  void.  I.  War- 
ner." There  was  therefore  in  that  case  absolute  erasure  of  some- 
of  the  words  of  the  will,  and  in  two  places  a  statement  of  cancel- 
lation signed  by  the  testator.  Here  we  have  no  obliteration, 
whatever,  and  nothing  except  the  writing  upon  the  margin  of  the- 
will  and  the  purported  codicil.  In  all  of  the  cases  to  which  our 
attention  has  been  called  there  has  been  a  physical  cancellation 
of  some  of  the  words  of  the  will,  accompanied  by  an  intent  to* 
cancel.  Matter  of  Clark,  1  Tuck.  445 ;  Matter  of  Philp  (Sup.) 
46  St.  Bep.  356;  19  Supp.  13;  Dan  v.  Brown,  4  Cow.  483,  15- 
Am.  Dec.  395.  The  great  weight  of  authority  is  to  the  effect 
that  a  mere  writing  upon  a  will,  which  does  not  in  any  wise  phy- 
sically obliterate  or  cancel  the  same,  is  insufficient  to  work  a. 
destruction  of  the  will  by  cancellation,  even  though  the  writ- 
ing may  express  an  intention  to  revoke  and  cancel.  Where  a  will: 
is  sought  to  be  revoked  solely  by  writing,  it  must  conform  in  that 
respect  to  the  requirement  of  the  statute;  and,  failing  in  thatr 
it  does  not  revoke  the  will,  even  though  there  may  be  a  clear 
intention  so  to  do.  In  the  present  case  the  testator  attempted 
to  revoke  his  will  by  written  words.  His  act  was  clearly  not  in- 
compliance with  the  statutory  requirements,  and  therefore  it 
failed  of  effect. 

It  follows  that  the  decree  of  the  surrogate  admitting  this  will 
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to  probate  was  correct    It  should  therefore  be  affirmed,  with 
costs  to  the  respondent  payable  out  of  the  estate. 

O'Brien,  Ingbaham,  and  McLaughlin,  J  J.,  concur.    Van 
Bbunt,  P.  J#>  concurs  in  result 


RUTKOWSKY  v.  COHEN  et  aL 

[74  App.  Div.  415;  111  St.  Rep.  546;  77  Bupp.  546.] 

(Supreme  Court,  Appellate  Division,  First  Department.    July  8,  1902.) 

1.  Leave  to  Sue  as  a  Poor  Person — Affidavit — Sufficiency. 
Where,  on  commencement  of  an  action,  the  affidavit  of  plaintiff's  guar- 
dian ad  litem  stated  that  he  was  worth  a  sum  sufficient  to  have  enabled 
him  to  comply  with  a  subsequent  order  requiring  security  for  costs, 
leave  to  sue  as  a  poor  person  should  not  be  granted  on  an  affidavit 
stating  that  the  guardian  has  been  unable  to  obtain  the  execution  of  a 
bond  or  an  advance  of  money,  and  that  he  knows  of  no  source  from 
which  he  can  obtain  it,  but  not  specifically  stating  that  he  himself  haa 
not  sufficient  money  or  property.* 

— — — — ^— —-———--———_——-—— — — — — — — ^— —  | 

•For  note  on  "Actions  in    Forma  Pauperis,"  see  9  Ann.  Cas.  88-100.  j 

The  following  additional  cases  are  apposite :  j 

A  petition  by  an  infant  under  the  age  of  fourteen  years  for  leave  to  sue  I 

as  a  poor  person,  cannot  be  verified  by  a  person  praying  to  be  appointed 
the  guardian  ad  litem  of  such. 

Kerrigan  v.  Langstaff,  64  App.  Div.  407;  106  St.  Rep.  230;  72  Supp.  230.  < 

From  a  petition  by  an  infant  for  leave  to  continue  the  prosecution  of  a 
negligence  action  in  forma  pauperis,  which  asks  for  additional  time  to  fur- 
nish an  undertaking  incase  of  a  denial  of  the  motion,  it  does  not  appear 
that  the  infant  cannot  furnish  security  for  costs. 
Berkman  v.  Wolf,  65  App.  Div.  79;  106  St.  Rep.  661;  72  Supp.  661.  \ 

Permission  to  sue  in  forma  pauperis  will  not  be  granted  upon  the  peti- 
tion of  an  infant,  which  states  that  she  has  not  now  the  means  to  prosecute 
the  action,  but  does  not  state  that  she  cannot  obtain  them,  nor  that  she 
will  be  unable  to  present  her  cause  unless  the  order  is  granted,  and  which 
also  states  that  she  receives  wages,  but  does  not  show  what  her  earnings 
are,  or  whether  she  is  compelled  to  support  herself  or  that  her  parents  are 
unable  to  support  her.v 

Kaufmann  v.  Manhattan  Ry.  Co.,  68  App.  Div.  94;  108  St.  Rep.  146;  74 
Supp.  146. 
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2.  Same — Oboeb — Requisites. 
Under  Code  Civ.  Proc.  §  460,  providing  that  an  order  granting  permis- 
sion to  sue  as  a  poor  person  shall  state  that  applicant's  attorneys  will 
prosecute  the  action  without  compensation,  an  order  failing  to  so  state 
is  fatally  defective. 

Appeal  from  special  term,  New  York  county. 

Action  by  Bessie  Rutkowsky,  by  Simon  Rutkowsky,  her  guar- 
dian ad  litem,  against  Abraham  Cohen  and  another.  From  an 
order  permitting  plaintiff  to  prosecute  the  action  as  a  poor  per- 
son,  defendants  appeal.    Reversed. 

Argued  before  Van  Bbunt,  P.  J.,  and  Hatch,  McLaugh- 
lin, O'Brien,  and  Ingbaham,  JJ . 

Edwin  T.  Taliafero,  for  appellants. 

Harry  M.  Marks,  for  respondent 

Hatch,  J.  The  complaint  in  this  action,  which  forms  a  part 
of  the  moving  papers,  states  a  cause  of  action  against  the  de- 
fendants ;  and  the  other  papers  in  support  of  the  application  in 
form  are  sufficient,  except  as  hereinafter  noted.  At  the  time 
when  the  action  was  commenced  the  guardian  for  the  infant 
plaintiff  made  affidavit  that  he  was  worth  the  sum  of  $250  over 
and  above  all  his  debts  and  liabilities,  exclusive  of  property  ex- 
empt by  law  from  levy  and  sale  under  an  execution.  The  guar- 
dian, therefore,  established  by  this  affidavit  that  he  was  worth 
a  sum  sufficient  to  have  enabled  him  to  comply  with  the  order 
requiring  security  to  be  given  for  costs.  In  the  guardian's  affi- 
davit upon  this  application  he  nowhere  states  that  he  is  not  still 
possessed  of  this  property,  or  but  that  he  has  the  money  which 
he  might  deposit.  In  this  respect  his  statement  is  that  he  has 
inquired  among  friends,  relatives,  and  other  persons  to  procure 
an  advance  of  the  money,  or  the  execution  of  an  undertaking,  as 
required  by  the  order,  and  that  he  has  been  unable  to  procure 
either  the  money  or  the  undertaking;  but  he  does  not  say  that 
he  has  not  got  the  property  or  the  money,  unless  it  may  be  in- 
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f erred  from  the  statement  that  he  knows  of  no  other  source  from 
which  he  can  obtain  the  same.  The  affidavit  of  the  guardian, 
in  view  of  his  former  statement  when  he  was  appointed,  should 
have  shown  that  he  was  unable  out  of  his  own  means  to  comply 
with  the  terms  of  the  order  requiring  security.  If  there  were  no 
other  defects  in  this  proceeding,  it  would  be  possible  to  infer 
from  the  statements  made  that  such  was  the  fact,  although  not 
stated  in  express  terms.  The  order  in  the  case,  however,  is  de- 
fective. It  fails  to  state  that  the  attorney  for  the  plaintiff  will 
prosecute  the  action  without  compensation.  A  consent  to  so 
prosecute  the  action  is  filed  by  the  attorneys,  and  appears  in  the 
moving  papers ;  but  this  is  not  sufficient,  as  section  460  of  the 
Code  of  Civil  Procedure  requires  that  the  order  contain  such 
provision.  Daus  v.  Nussberger,  25  App.  Div.  185 ;  83  St.  Rep. 
291 ;  49  Supp.  291.  For  these  reasons,  the  order  should  be  re- 
versed, but  without  prejudice  to  the  plaintiffs  renewal  of  the 
application. 

Order  reversed,  and  motion  denied,  without  prejudice  to  the 
plaintiff's  renewal  of  the  application. 

O'Brien  and  McLaughlin,  JJ.,  concur.  Van  Brunt,  P.  J., 
and  Inoraham,  J.,  concur  in  the  reversal,  and  are  of  opinion 
that  the  order  should  be  reversed,  and  the  motion  denied. 


MATTER  OF  SCHOELLER. 

[74  App.  Div.  #*7;  111  St.  Rep.  6U;  77  Supp.  6141 

(Supreme  Court,  Appellate  Division,  First  Department.    July  8,  190t.) 

Depositions — Prospective  Action. 

Under  Code  Civ.  Proc.  S  872,  authorizing  examination  of  witnesses  and 
parties  before  trial,  a  prospective  plaintiff  is  not  entitled  to  prelim- 
inary examination  prior  to  the  commencement  of  an  action  to  ascertain 
against  which  of  certain  persons  he  has  a  right  of  action.* 

•For  note  on  "Examination  of  Party  or  Witness  in  Proposed  Action," 
see  7  Ann.  Cas.  154-160. 

The  following  cases,  published  subsequent  to  that  note,  are  apposite: 
A  person  who  expects  to  bring  an  action  may  examine  a  proposed  de- 
XL  N.  Y.  A.  C.  17 
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Hatch  and  O'Brien,  JJ.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Application  by  Sophie  D.  Schoeller  for  an  order  for  the  exam- 
ination of  George  W.  Slingerland  for  the  purpose  of  enabling 
applicant  to  frame  a  complaint.  From  an  order  denying  a  mo- 
tion to  vacate  an  order  granting  the  application,  said  Slinger- 
land appeals.    Reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  Hatch,  McLaugh- 
lin, O'Brien,  and  Ingraham,  JJ. 

Ralph  G.  Miller,  for  appellant. 

Louis  8.  Levy,  for  respondent. 

McLaughlin,  J.  On  the  16th  of  July,  1901,  the  applicant 
was  run  into  by  an  express  wagon  upon  which  appeared  the 
name  "Century  Express,"  and  she  subsequently  brought  an  ac- 


fendant  for  the  purpose  of  ascertaining  the  persons  who  should  be  made 
parties  or  of  obtaining  facts  necessary  to  draw  his  complaint. 

Matter  of  Darling,  7  Ann.  Cas.  452;  31  Misc.  543;  98  St.  Rep.  793;  64 
Supp.  793. 

The  affidavit  need  not  disclose  the  specific  persons  against  whom  the 
cause  of  action  exists,  but  it  is  defective  if  it  fails  to  state  as  required  by 
section  872  of  the  Code  of  Civil  Procedure  that  the  persons  expected  to  be 
made  defendants  are  of  full  age. 

Id. 

Where  the  affidavit  is  made  by  an  attorney,  it  should  show  the  reason 
why  the  proposed  plaintiff  did  not  make  it,  or  state  that  the  facts  sought 
are  not  within  his  knowledge. 

Id. 

The  representative  of  a  deceased  partner  is  entitled  to  an  examination  of 
the  surviving  partners  concerning  the  terms  and  conditions  of  the  partner- 
ship to  enable  him  to  frame  his  complaint  in  a  proposed  action  to  compel 
an  accounting  as  to  the  firm  assets. 

Kastner  v.  Kastner,  53  App.  Div.  293;  99  St.  Rep.  756;  65  Supp.  756. 

A  plaintiff  is  not  entitled  to  an  examination  of  a  proposed  defendant  in 
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tion  against  one  George  W.  Slingerland  to  recover  damages  for 
personal  injuries  sustained,  upon  the  theory  that  he,  doing  bus- 
iness under  the  name  of  the  Century  Express,  was  responsible 
for  them.  Slingerland  interposed  an  answer,  in  which  he  de- 
nied his  liability,  or  that  he  was,  at  the  time  the  applicant  was 
injured,  doing  business  under  that  name.  The  plaintiff  there- 
upon discontinued  the  action,  and  subsequently  obtained  an  or- 
der for  the  examination  of  Slingerland  for  the  purpose  of  ena- 
bling her  to  frame  a  complaint  in  an  action  which  she  proposed 
to  bring  against  the  one  responsible  for  her  injuries,  if  that  fact 
could  be  ascertained  from  such  examination.  The  affida- 
vit upon  which  the  order  was  granted  set  out,  in  addition  to 
the  foregoing  facts,  that  the  Metropolitan  Express  Company 
had  succeeded  to  the  business  formerly  carried  on  by  Slinger- 
land, who  is  its  manager,  and  one  of  its  directors,  and  that  the 
New  York  Transportation  Company  claimed  to  have  succeeded 
to  the  business  of  the  Metropolitan  Company,  but  that  she  was 
ignorant  of  and  unable  to  ascertain  when  the  Metropolitan  Corn- 
order  to  ascertain  whether  a  cause  of  action  exists  against  other  persons 
not  parties  to  the  proposed  action. 

Bloodgood  v.  Slayback,  54  App.  Div.  634;  100  St.  Rep.  610;  66  Supp.  610. 

It  is  improper  for  an  order  directing  the  examination  of  a  defendant  in 
a  proposed  action  to  direct  the  production  of  his  books  for  inspection. 

Clark  v.  Ennis,  35  Misc.  339;  105  St.  Rep.  043;  71  Supp.  943. 

A  witness  cannot  be  examined  before  the  commencement  of  an  action. 

Long  Island  Bottlers'  Union  v.  Bottling  Brewers'  Protective  Ass'n,  65 
App.  Div.  459;  106  St.  Rep.  976;  72  Supp.  976. 

An  application  for  the  examination  of  a  person  whom  the  applicant  in- 
tends to  make  a  party  to  a  proposed  action  will  not  be  denied  on  the  ground 
that  the  information  sought  to  be  obtained  on  the  examination  will  have  a 
tendency  to  incriminate  the  witness. 

Matter  of  Sayre,  70  App.  Div.  329;  109  St.  Rep.  286;  75  Supp.  286*. 

An  order  for  the  examination  of  an  officer  of  a  corporation,  a  defendant 
in  a  proposed  action,  may  properly  require  him  to  produce  the  books  and 
records  of  the  corporation,  where  such  books  and  records  are  produced 
simply  as  an  incident  to  the  examination  of  the  witness  and  not  for  the 
purpose  of  allowing  the  proposed  plaintiff  to  inspect  them. 

Id. 
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pany  succeeded  to  the  business  of  Slingerland,  or  when  the 
Transportation  Company  succeeded  the  Metropolitan  Company, 
and  for  that  reason  it  was  necessary  and  material  for  her,  before 
bringing  an  action,  to  examine  Slingerland,  in  order  to  ascer- 
tain "who  is  the  proper  party  to  be  made  a  defendant"  But 
these  f acts  manifestly  did  not  entitle  her  to  the  order  directing 
the  examination  of  Slingerland,  and  for  that  reason  the  motion 
to  vacate  should  have  been  granted.  The  purpose  of  the  exam- 
ination is  apparent.  It  is  to  ascertain  whether  the  plaintiff  has 
a  cause  of  action  against  the  Metropolitan  Company  or  against 
the  Transportation  Company,  and  the  rule  is  well  settled  that  an 
examination  of  this  character  cannot  be  had  for  the  purpose 
of  ascertaining  whether  or  not  the  plaintiff  in  a  proposed  action 
has  a  cause  of  action.  Matter  of  E.  &  H.  T.  Anthony  &  Co. 
6  Ann.  Cas.  310 ;  42  App.  Div.  66 ;  92  St.  Rep.  907 ;  58  Supp. 
907;  29  Civ.  Pro.  353;  Matter  of  White,  7  Ann.  Cas.  154;  44 
App.  Div.  119;  94  St.  Rep.  702;  60  Supp.  702;  Long  Island 
Bottlers  Union  v.  Bottling  Brewers'  Protective  Ass'n,  65  App. 
Div.  459;  106  St.  Rep.  976;  72  Supp.  976.  This  is  precisely 
what  was  held  in  each  of  the  cases  cited  and  in  Matter  of 
Anthony  it  was  also  held  that  a  "proposed  defendant  must  be 
definitely,  and  not  tentatively,  named  in  the  affidavit  (Code  Civ. 
Proc.  §  872),  and  that  it  must  also  be  made  to  appear  that  the 
applicant  has  a  cause  of  action  against  such  specific  person." 
The  order  appealed  from,  therefore,  must  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  granted,  with  $10 
costs. 

Van  Brunt,  P.  J.,  concurs. 

Ingraham,  J.  I  concur  with  Mr.  Justice  McLaughun.  By 
§  870,  Code  Civ.  Proc,  provision  is  made  for  taking  the  exam- 
ination of  a  party  to  an  action  pending  in  a  court  of  record,  or 
of  a  person  who  expects  to  be  a  party  to  an  action  about  to  be 
brought  in  such  court,  at  his  own  instance,  or  at  the  instance  of 
an  adverse  party,  or  of  a  co-plaintiff  or  a  co-defendant.  Section 
871,  which  provides  for  the  deposition  of  a  person  not  a  party 
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only  applies  where  an  action  has  been  actually  commenced.  By 
snbd.  6,  §  872,  it  is  provided  that,  if  no  action  is  pending,  it 
must  be  shown  by  affidavit  that  the  person  expected  to  be  an  ad- 
verse party  is  of  full  age,  and  a  resident  of  the  state,  or  sojourn- 
ing within  the  state.  There  is  no  power  given  to  take  the  depo- 
sition of  a  person  not  a  party  to  an  action,  or  not  expecting  to  be 
made  a  party  to  the  action,  before  the  action  is  commenced.  This 
distinction  is  recognized  by  the  court  of  appeals  in  Merchants' 
Nat  Bank  of  N.  Y.  v.  Sheehan,  101  N.  Y.  176;  4  N.  E.  333, 
where  the  court  says : 

"On  the  whole,  we  are  of  opinion  that  the  order  issued  in  this  case  on 
the  application  of  the  bank  for  the  examination  of  Sheehan,  against  whom 
the  bank  was  about  to  commence  an  action,  was  authorized,  and  that  he 
was  in  contempt  for  disobeying  it." 

Hatch,  J.  (dissenting).  I  am  unable  to  concur  in  the  re- 
versal of  this  order  or  in  the  reasons  which  are  assigned  therefor 
by  Mr.  Justice  McLatjgiiijn.  The  affidavit  upon  which  the  ap- 
plication for  the  order  was  based  sets  out  a  good  cause  of  action 
in  favor  of  the  applicant  and  against  the  person  or  corporation 
who  inflicted  the  injury,  and  such  person  or  corporation  is  lia- 
ble to  respond  in  damages  therefor  if  the  facts  averred  in  the  affi- 
davit are  sustained  by  the  testimony  given  upon  the  trial.  In 
respect  to  the  examination  of  the  person  for  which  the  order 
provides,  the  affidavit  states  that  the  action  is  expected  to  be 
brought  against  the  Metropolitan  Express  Company  as  defend- 
ant ;  that  such  express  company  is  a  domestic  corporation,  hav- 
ing an  officfe  for  the  transaction  of  business  in  the  borough  of 
Manhattan,  city  of  New  York ;  and  that  George  W.  Slingerland, 
the  person  to  be  examined,  is  the  general  manager  and  director 
of  such  corporation.  After  setting  out  the  cause  of  action,  the 
affidavit  further  proceeds  to  show  that  an  action  was  brought 
against  said  Slingerland  to  recover  damages  for  the  injuries  al- 
leged, based  upon  the  fact  that  Slingerland  was  carrying  on 
business  under  the  name  of  the  "Century  Express ;"  that  the  in- 
jury had  been  inflicted  by  an  express  wagon  bearing  such  name ; 
that  after  the  commencement  of  the  action  Slingerland  inter- 
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posed  an  answer,  which  contained  a  positive  denial  that  he  was 
doing  business  under  such  name.  After  the  service  of  such 
answer,  the  plaintiff  discontinued  the  action.  The  affidavit  then 
proceeds  to  state  that  the  Metropolitan  Express  Company  has 
succeeded  to  the  business  formerly  carried  on  by  Slingerland  un- 
der the  name  of  the  Century  Express ;  that  he  is  now  manager  and 
director  of  such  corporation;  that  just  what  time  this  corporation 
succeeded  to  the  business  of  the  Century  Express  deponent  is 
unable  to  ascertain;  that  she  has  learned  that  the  New  York 
Transportation  Company  claims  to  have  succeeded  to  the  busi- 
ness of  the  Metropolitan  Company ;  that  deponent  made  appli- 
cation to  Mr.  Ralph  G.  Miller,  the  attorney  for  the  transporta- 
tion company,  and  who  appeared  as  attorney  for  Slingerland 
in  the  action  which  was  brought  against  him,  which  was  dis- 
continued, for  information  concerning  the  relations  of  the  afore- 
said companies,  and  as  to  when  each  or  both  succeeded  to  the 
business  of  the  Century  Express  Company,  but  that  all  infor- 
mation upon  that  subject  was  refused :  that  the  person  sought  to 
be  examined  has  knowledge  of  all  the  facts ;  and  that  such  ex- 
amination is  necessary  and  material  for  the  plaintiff  for  the  pur- 
pose of  framing  her  complaint  and  for  the  prosecution  of  the 
action.  It  is  not  needful  that  we  set  out  the  facts  alleged  in  the 
affidavit  showing  the  cause  of  action  existing  in  favor  of  the 
plaintiff.  It  is  sufficient  to  say  that  a  perfect  cause  of  action  is 
stated  against  the  person  or  corporation  inflicting  the  injury. 
In  Merchants  Nat  Bank  of  N.  T.  v.  Sheehan,  101  N.  Y.  176; 
4  N.  E.  333,  it  is  decided  that  the  provisions  of  Code  Civ.  Proc. 
§§  870-876,  authorize  an  order  for  an  examination  before  an 
action  has  been  actually  commenced,  in  a  court  of  record,  of  the 
person  or  persons  against  whom  the  action  is  about  to  be  brought, 
upon  the  application  of  the  person  who  is  about  to  bring  the 
action.  The  granting  of  such  order  is  within  the  discretion  of 
the  court,  but  the  occasions  will  be  rare  when  the  power  will  be 
exercised  by  the  court  on  account  of  a  liability  to  abuse  the  proc- 
ess. This  is  the  express  holding  of  that  case.  It  is  evident  from 
the  present  situation  that  this  case  falls  within  the  class  of  cases 
to  which  the  provision  of  law  authorizing  the  examination  ap- 
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plies.  Persons  and  corporations  ought  not  to  be  permitted  to 
juggle  with  the  rights  of  parties  to  whom  they  owe  a  duty,  or  to 
whom  they  are  liable  to  respond  in  damages  for  wrongs  done, 
by  a  scheme  of  reorganization  under  different  names,  and  there- 
by furnish  shelter  for  themselves  when  sought  to  be  reached  by 
legal  process.  It  is  evident  in  the  present  case  that  the  wrong 
which  has  been  inflicted  is  the  subject  of  legal  redress,  and  the 
plaintiff  is  only  debarred  from  enforcing  the  same  by.a  reorgan- 
ization or  transfers  which  are  being  used  to  shield  the  wrong- 
doer from  responding  in  damages  for  the  injuries  inflicted. 
Such  a  condition  ought  not  to  be  tolerated,  and  there  can  be  no 
abuse  of  process  when  it  is  used  for  the  purpose  of  uncovering 
or  smoking  out  the  wrongdoer.  Examinations  of  an  adverse 
party  have  been  long  authorized  for  the  purpose  of  framing  a 
complaint.  Glenney  v.  Stedwell,  64  N.  T.  120;  Hutchinson 
v.  Lawrence,  29  Hun,  450.  In  Matter  of  Nolan,  70  Hun,  536 ; 
53  St.  Rep.  737;  24  Supp.  238,  the  precise  question  which  this 
appeal  presents  was  decided  adversely  to  the  contention  of  the 
appellant.  There  the  examination  was  sought  of  a  person  who 
was  the  superintendent  of  a  mine  for  the  purpose  of  discovering 
who  was  the  real  owner  of  the  same,  in  order  that  a  cause  of 
action,  which  was  set  up  in  the  moving  papers,  might  be  en- 
forced against  such  owner.  Mr.  Justice  Herrick,  in  writing  for 
the  court,  said : 

"This  examination  is  not  sought  for  the  purpose  of  ascertaining  whether 
the  applicant  has  a  cause  of  action,  but  to  ascertain  whom  the  cause  of  ac- 
tion is  against.  It  sufficiently  appears,  I  think,  from  the  affidavits,  that 
there  is  some  doubt  as  to  who  are  the  owners  or  operators  of  the  mine 
where  the  accident  happened.  .  .  .  That  it  is  necessary,  to  enable  the 
appellant  to  frame  her  complaint,  to  ascertain  who  are  the  proper  defend- 
ants, who  were  the  owners  or  operators  of  the  mine  at  the  time  of  the  ac- 
cident, I  do  not  think  can  be  questioned.  The  allegation  as  to  who  were 
the  owners  or  operators  of  the  mine  is  a  most  necessary  and  important  part 
of  the  complaint,  and  it  seems  to  me  that  appellant  is  entitled  to  an  ex- 
amination to  discover  such  necessary  facts.  Sweeney  v.  Sturgis,  24  Hun, 
162.  The  respondent  Payette  is  a  very  proper  person  to  examine  for  that 
purpose.  He  is  the  one  who  employed  the  intestate.  He  was,  according  to 
his  own  affidavit,  the  superintendent  of  the  mine  at  the  time  of  the  accident, 
and  presumedly  he  knows  who  his  employers  were,  and  who  were  engaged 
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in  operating  the  mine.    He  would  be  a  proper  person  as  defendant  in  the 
proposed  action,  and  therefore  a  proper  person  to  examine  as  a  party." 

This  language  finds  precise  application  in  every  particular  to 
the  facts  of  this  case,  and,  if  it  be  sound  in  law,  is  decisive  of 
this  appeal  in  favor  of  the  respondent.  There,  as  here,  an  action 
had  been  brought  by  a  party  to  recover  damages  founded  upon 
an  accident,  against  a  supposed  owner  of  the  mine;  an  answer 
had  been  interposed  denying  such  ownership,  or  liability  for  the 
injuries;  and  the  sole  question,  therefore,  which  the  examina- 
tion sought  to  obtain,  was  the  person  or  corporation  engaged  in 
operating  the  mine  at  the  time  of  the  accident  The  sole  pur- 
pose of  this  examination  is  to  discover  the  person  or  corporation 
who  was  operating  the  business  of  the  Century  Express  at  the 
time  the  injuries  were  inflicted.  A  like  doctrine  was  held  in 
Matter  of  Weil,  25  App.  Div.  173 ;  83  St.  Rep.  133 ;  49  Supp. 
133,  where  the  appellate  division  of  the  second  department  de- 
cided that  an  examination  was  proper  before  service  of  the  com- 
plaint in  a  case  where  an  action  was  to  be  brought  to  enforce 
a  claim  for  work  done  for  a  newspaper  called  the  Hebrew  Stan- 
dard. Prior  to  the  application,  suit  had  been  brought  against 
the  editor  of  the  newspaper  as  its  proprietor,  and,  the  defendant 
having  interposed  an  answer  denying  that  he  was  the  party  re- 
sponsible, such  action  was  discontinued,  and  another  action 
brought  against  the  newspaper  as  a  corporation,  and  the  edi- 
tor was  served  with  the  summons  and  complaint  as  a  director. 
To  this  action  answer  was  interposed  denying  that  the  corpora- 
tion was  the  contracting  party,  and  thereupon  the  second  action 
was  discontinued.  Application  was  then  made  to  examine  the 
editor  for  the  purpose  of  discovering  who  was  the  proper  person 
against  whom  to  bring  the  action.  Order  issued  for  the  examin- 
ation of  the  editor,  and  upon  appeal  such  order  was  affirmed. 
In  Long  Island  Bottlers  Union  v.  Bottling  Brewers'  Protec- 
tive Ass'n,  65  App.  Div.  459 ;  106  St.  Eep.  976 ;  72  Supp.  976, 
the  same  court  denied  an  application  holding  that  an  examina- 
tion of  witnesses  to  enable  the  plaintiff  to  frame  a  complaint  in 
an  action  not  yet  commenced  could  not  be  sustained.    The  Weil 
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case,  supra,  was  not  cited  in  the  opinion,  nor  commented  upon. 
We  are  not  called  upon  to  attempt  reconciliation  of  these  two 
cases.  The  last  decided  case  is  based  upon  certain  authorities 
in  this  department  to  be  hereafter  noticed. 

It  is  evident  that  the  cases  to  which  we  have  called  attention 
furnish  abundant  authority  for  the  support  of  this  order.  It  is 
claimed,  however,  that  the  cases  in  this  department,  Matter  of 
E.  &  H.  T.  Anthony  &  Co.,  42  App.  Div.  66;  92  St  Rep.  907; 
58  Supp.  907,  and  Matter  of  White,  7  Ann.  Cas.  154;  44  App. 
Div.  119 ;  94  St  Rep.  702 ;  60  Supp.  702,  are  opposed  to  this 
view  of  the  law.  It  is  not  to  be  denied  but  that  there  are  expres- 
sions in  these  cases  and  in  the  authorities  which  they  cite  which 
deny  right  in  the  court  to  grant  the  order  the  subject  of  this  ap- 
peal Matter  of  Anthony  &  Co.  supra,  the  decision  is  made  to 
rest  quite  largely  upon  Matter  of  Bryan,  3  Abb.  Pr.  N.  C.  289. 
In  that  case,  however,  the  moving  affidavit  upon  which  the  order 
was  based  did  not  show  any  cause  of  action  in  favor  of  the  plain- 
tiff against  anybody,  known  or  unknown,  while  the  witness 
sought  to  be  examined  in  that  case  bore  no  relation  whatever 
either  to  the  proposed  defendant  or  to  the  proposed  plaintiff, 
and  it  was  not  pretended  that  the  witness  could,  by  any  possi- 
bility, become  a  party  to  the  action.  It  was  held  that  a  wit- 
ness as  such  could  not  be  examined  for  the  purpose  of  enabling 
a  plaintiff  to  frame  a  complaint.  The  case  did  not  determine 
that  a  person  whose  examination  was  sought  under  such  circum- 
stances as  tended  to  show  that  he  would  be  the  party  defendant 
was  not  a  proper  person  to  examine,  as  the  case  did  not  involve 
such  question.  The  main  ground  of  the  decision  proceeded  from 
the  fact  that  no  cause  of  action  was  shown  by  the  affidavit  to 
exist  in  the  plaintiff,  and  upon  this  ground  the  decision  was  un- 
answerabla  Reliance  was  also  placed  in  Matter  of  Anthony  & 
Co.  upon  De  Leon  v.De  Lima,  66  How.  Pr.  287.  This  was  a  spe- 
cial term  decision  by  Mr.  Justice  Ingraham.  It  appeared  clearly 
in  that  case  that  the  purpose  of  the  examination  was  to  discover 
if  the  plaintiff  had  a  cause  of  action.  The  action  was  for  slan- 
der, and  the  attempt  was  to  find  out  the  exact  language  used. 
Clearly,  thorefore,  no  cause  of  action  was  shown  to  exist  in 
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favor  of  the  plaintiff.  The  opinion  contains  the  statement  that, 
before  an  examination  will  be  granted,  "it  must  appear  that  the 
plaintiff  has  a  cause  of  action  against  the  defendant"  This 
language  is  laid  hold  of  in  support  of  a  holding  that  the  pro- 
posed defendant  must  be  definitely,  and  not  tentatively,  named 
in  the  affidavit.  It  may  be  said  that  such  construction  of  the 
language  was  not  permissible,  as  in  that  case,  as  we  have  ob- 
served, no  cause  of  action  was  shown  to  exist  either  in  favor  of 
the  applicant  or  against  the  defendant  The  expression  had  ap- 
plication to  the  facts  of  that  case,  and  nothing  else ;  otherwise 
it  was  obiter.  Muller  v.  Levy,  52  Hun,  123 ;  23  St.  Eep.  380 ; 
5  Supp.  118 ;  17  Civ.  Pro.  113,  was  also  cited  in  support  of  the 
last  contention.  The  opinion  in  that  case  opens  with  the  state- 
ment: 

"When  a  plaintiff,  for  the  purpose  of  framing  his  complaint,  obtains  an 
order  for  the  examination  of  a  defendant  before  trial,  he  must  establish  by 
affidavit  the  existence  of  a  cause  of  action  in  his  behalf.  .  .  .  The  af- 
fidavit upon  which  the  order  for  the  examination  of  the  defendant  Bernard 
Levy  was  granted  does  not  state  facts  sufficient  to  show  that  a  cause  of 
action  exists  in  favor  of  the  plaintiff." 

And  at  the  close  of  the  opinion  it  is  stated: 

"The  application  of  the  plaintiff  to  examine  the  defendant  is  fairly  sub- 
ject to  the  criticism  that  it  is  merely  an  attempt,  not  to  obtain  information 
for  the  better  statement  of  a  known  cause  of  action,  but  to  find  out  whether 
he  really  has  any  cause  of  action  at  all.  A  party  cannot  be  examined  for 
this  purpose." 

It  is  clearly  evident,  therefore,  that  neither  of  the  last  two 
cases  cited  nor  Matter  of  Bryan,  supra,  furnish  authority  for  the 
doctrine  announced  in  Matter  of  Anthony  &  Co.  In  each  one  of 
the  three  cases  there  was  no  cause  of  action  stated  in  the  moving 
papers  in  favor  of  the  moving  party,  and  under  such  circum- 
stances it  is  conceded  that  a  case  for  an  examination  is  not  made. 
The  limitation  which  is  placed  upon  Bank  v.  Sheehan,  supra,  in 
Matter  of  Anthony  &  Co.,  supra,  I  do  not  think  is  warranted. 
The  effect  of  the  decision  seems  to  be  that  an  examination  may 
be  had  at  the  instance  of  one  party  of  his  adversary  when  it 
is  contemplated  by  the  moving  party  that  his  adversary  is  ex- 
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pected  to  be  made  a  party.  The  affidavit  in  this  case  states  that 
the  moving  party  expects  to  bring  an  action  against  the  Metro- 
politan Express  Company,  and  it  clearly  appears  that  the  person 
sought  to  be  examined  is  such  person  as  may  be  made  a  defend- 
ant. In  Matter  of  Anthony  &  Co.,  supra,  a  cause  of  action  was 
stated  in  favor  of  the  plaintiff  therein,  so  the  case  is  authority 
for  holding  that,  .unless  the  defendant  is  definitely  named,  the 
•examination  may  not  be  had;  but,  with  all  deference  to  the 
learned  judge  who  wrote  and  the  court  which  decided  that  case, 
I  am  of  opinion  that  its  doctrine  is  not  sustained  by  the  author- 
ities cited  therein,  and  that  it  is  opposed  to  the  current  of  au- 
thority. Matter  of  White,  supra,  was  an  application  to  examine 
■a  witness  for  the  purpose  of  perpetuating  his  testimony.  The 
■court,  however,  held  that  it  was  a  mere  cover  to  obtain  the  name 
of  the  party  who  should  be  made  the  defendant,  and  therefore, 
upon  the  authority  of  Matter  of  Anthony  &  Co.,  supra,  the  appli- 
cation was  denied.  In  that  case  it  was  not  contended  that  the 
witness  sought  to  be  examined  was  expected  to  be  made  a  party. 
Neither  this  case  nor  Long  Island  Bottlers'  Union  v.  Bottling 
Brewers'  Protective  Ass'n,  supra,  add  any  strength  to  Matter 
of  Anthony  &  Co.,  supra,  as  they  all  rest  upon  it 

I  am  of  opinion  that  an  examination  may  be  had  of  a  person 
against  whom  it  is  contemplated  that  an  action  may  be  brought, 
or  of  a  witness  who  is  shown  to  be  possessed  of  information  nec- 
•essary  and  essential  for  the  more  complete  statement  of  a  cause 
of  action  shown  to  exist  in  the  moving  party,  whether  the  infor- 
mation essential  to  be  obtained  relates  to  substantive  matter  re- 
quired to  be  stated  in  the  complaint  or  of  the  name  of  the  defend- 
ant against  whom  the  cause  of  action  exists.  The  present  case 
•exemplifies  the  necessity  for  such  holding,  as  it  is  evident  that 
the  party  can  only  be  discovered  by  successive  actions,  or  by 
uniting  them  all  in  one  action,  and  thereby  subjecting  the  party 
to  the  payment  of  bills  of  costs  for  the  misfortune  of  including 
the  wrong  parties.  There  is  little  danger  of  any  abuse  of  the 
process  of  the  court  under  such  circumstances. 
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It  follows  that  the  order  should  be  affirmed,  with  $10  costs- 
and  disbursements. 
O'Brien,  J.,  concurs. 


LANCASTER  et  al.  v.  KNIGHT. 

[74  App.  Div.  255;  111  St.  Rep.  488;  77  Supp.  488.] 

(Supreme  Court,  Appellate  Division,  First  Department.    July  8,  1902.Y 

1.  Judgment — Payment. 
Plaintiffs  loaned  money  to  a  corporation,  and  the  president  deposited 
certain  stocks,  his  individual  property,  as  collateral  to  the  corpora- 
tion's note.    After  maturity  of  the  note,  plaintiff  obtained  judgment- 

Note. — Liabilities  of  Owner  of  Corporate  Stock  Not  Full-Paid. 

a.  Statutes. — 268. 

b.  In  general. — 270. 

c  To  employees. — 272. 


The  scope  of  this  note  does  not  include  the  liabilities  to  the  corporation- 
arising  out  of  subscriptions  for  stock  or  the  relation  of  stockholder. 

a.  Statutes. 

Every  holder  of  capital  stock  not  fully  paid,  in  any  stock  corporation,, 
shall  be  personally  liable  to  its  creditors,  to  an  amount  equal  to  the  amount, 
unpaid  on  the  stock  held  by  him  for  debts  of  the  corporation  contracted 
while  such  stock  was  held  by  him.  As  to  existing  corporations  the  lia- 
bility imposed  by  this  section  shall  be  in  lieu  of  the  liability  imposed  upon* 
stockholders  of  any  existing  corporation,  under  any  general  or  special  law 
(excepting  laws  relating  to  moneyed  corporations,  and  corporations  and 
associations  for  banking  purposes),  on  account  of  any  indebtedness  here- 
after contracted  or  any  stock  hereafter  issued;  but  nothing  in  this  section: 
contained  shall  create  or  increase  any  liability  of  stockholders  of  any  exist- 
ing corporation  under  any  general  or  special  law.  The  stockholders  of 
every  stock  corporation  shall  jointly  and  severally  be  personally  liable  for 
all  debts  due  and  owing  to  any  of  its  laborers,  servants  or  employees  other 
than  contractors,  for  services  performed  by  them  for  such  corporation.  Be- 
fore such  laborer,  servant  or  employee  shall  charge  such  stockholder  for 
such  services,  he  shall  give  him  notice  in  writing  within  thirty  days  after 
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thereon.  The  collateral  was  thereafter  sold,  and  the  proceeds  deliv- 
ered to  the  owner,  who  deposited  with  plaintiffs  a  sum  equal  to  the 
amount  of  the  judgment,  taking  a  receipt  in  which  plaintiffs  agreed  to 
accept  the  money  so  deposited  as  security  for  the  payment  of  the 
judgment,  and  to  take  proceedings  to  recover  from  the  company,  or 
any  stockholder  thereof,  the  amount  of  their  judgment,  and  that  any 
sum  collected  was  to  be  paid  over  to  such  president  on  demand,  less 
the  expense  incurred  in  the  collection  thereof.  Held  not  to  constitute 
a  payment  of  the  judgment  by  the  corporation. 
2.  Corporation — Stockholders — Unpaid  Stock — Liability  to  Creditors. 
In  1898  defendant  received  from  a  corporation  60  shares  of  its  capital 
stock  as  full  paid,  of  the  par  value  of  $6,000,  for  which  he  paid  $3,200. 
Thereafter  in  the  same  year  the  corporation  became  indebted  to  plain- 
tiff in  the  sum  of  $500.  Laws  1892,  c,  688,  §  54,  provides  that  stock- 
holders shall  be  personally  liable  to  creditors  to  an  amount  equal  to 
the  amount  of  stock  held  by  them,  respectively,  for  every  debt  of  the 
corporation,  until  the  whole  amount  of  its  stock  issued  and  outstand- 

Liabilities  of  Owner  of  Corporate  Stock  Not  Full-Paid, — continued. 

the  termination  of  such  services  that  he  intends  to  hold  him  liable,  and 
•hall  commence  an  action  therefor  within  thirty  days  after  the  return  of 
an  execution  unsatisfied  against  the  corporation  upon  a  judgment  recov- 
ered against  it  for  services.  No  person  holding  stock  in  any  corporation 
as  collateral  security,  or  as  executor,  administrator,  guardian  or  trustee, 
unless  he  shall  have  voluntarily  invested  the  trust  funds  in  such  stock, 
shall  be  personally  subject  to  liability  as  a  stockholder;  but  the  person 
pledging  such  stock  shall  be  considered  the  holder  thereof  and  shall  be  lia- 
ble as  stockholder,  and  the  estates  and  funds  in  the  hands  of 
such  executor,  administrator,  guardian  or  trustee,  shall  be  liable  in  the 
like  manner  and  to  the  same  extent  as  the  testator  or  intestate,  or  the 
ward  or  person  interested  in  such  fund  would  have  been,  if  he  had  been 
living  and  competent  to  act  and  held  the  same  stock  in  his  own  name, 
unless  it  appears  that  such  executor,  administrator,  guardian  or  trustee 
voluntarily  invested  the  trust  funds  in  such  stocks  in  which  case  he  shall 
be  personally  liable  as  a  stockholder." 

Stock  Corporation  Law,  §  64,  as  amended  by  e.  354,  Laws  of  1901,  |  1. 

The  original  or  the  amended  certificate  of  incorporation  of  any  stock 
corporation  may  contain  a  provision  expressly  authorizing  the  issue  of  the 
whole  or  of  any  part  of  the  capital  stock  as  partly  paid  stock,  subject  to 
calls  thereon  until  the  whole  thereof  shall  have  been  paid  in.  In  such  case, 
if  in  or  upon  the  certificate  issued  to  represent  such  stock,  the  amount  paid 
thereon  shall  be  specified,  the  holder  thereof  shall  not  be  subject  to  any 
liability  except  for  the  payment  to  the  corporation  of  the  amount  remain- 
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ing  at  the  time  such  debt  was  incurred  shall  have  been  fully  paid. 
This  section  was  amended  by  Laws  1901,  c.  354,  providing  that  every 
holder  of  capital  stock  not  fully  paid  shall  be  personally  liable  to  cred- 
itors, to  an  amount  equal  to  the  amount  unpaid  on  the  stock  held  by* 
him,  for  debts  contracted  while  such  stock  was  held  by  him,  and  that 
as  to  existing  corporations  such  liability  shall  be  in  lieu  of  the  lia- 
bility imposed  on  stockholders  by  law  on  account  of  debts  thereafter 
contracted  or  stock  thereafter  issued.  Section  5  provides  that  the  act 
shall  not  affect  any  right  of  any  creditor  of  any  corporation  or  of  any 
stockholder  against  any  director  under  existing  law,  provided  action 
thereon  be  commenced  within  six  months  after  this  act  takes  effect. 
Plaintiff  brought  his  action  within  that  time  to  recover  the  amount 
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ing  unpaid  upon  such  stock,  and  for  the  payment  of  indebtedness  to  em- 
ployees pursuant  to  sections  fifty-four  and  fifty-five  of  this  chapter." 

Stock  Corporation  Law,  §  62  as  amended  by  c.  354,  Laws  of  1901,  $  3. 

No  action  shall  be  brought  against  a  stockholder  for  any  debt  of  the 
corporation  until  judgment  therefor  has  been  recovered  against  the  cor- 
poration, and  an  execution  thereon  has  been  returned  unsatisfied  in  whole 
or  in  part,  and  the  amount  due  on  such  execution  shall  be  the  amount  re- 
coverable with  costs  against  the  stockholder.  No  stockholder  shall  be  per- 
sonally liable  for  any  debt  of  the  corporation  not  payable  within  two  years 
from  the  time  it  is  contracted,  nor  unless  an  action  for  its  collection  shall 
be  brought  against  the  corporation  within  two  years  after  the  debt  becomes 
due,  and  no  action  shall  be  brought  against. a  stockholder  after  he  shall 
have  ceased  to  be  a  stockholder  for  any  debt  of  the  corporation,  unless 
brought  within  two  years  from  the  time  he  shall  cease  to  be  a  stock- 
holder." 

Stock  Corporation  Law,  §  65. 

b.  In  general. 

A  statute  which  imposes  upon  the  stockholders  of  a  corporation  a  per- 
sonal liability  for  the  corporate  debts  must  be  construed  strictly;  it  is  in 
derogation  of  the  common  law  and  cannot  be  extended  beyond  its  literal 
terms. 

Chase  v.  Lord,  77  N.  Y.  1. 

The  liability  of  a  stockholder,  under  section  54,  is  in  the  nature  of  a  con- 
tract and  survives  the  death  of  a  stockholder,  and  continues  against  his 
personal  representatives. 

Cochran  v.  Wiechers,  119  N.  Y.  399;  23  N.  E.  803;  29  St.  Rep.  388. 

When  sued  by  a  creditor  of  a  corporation,  under  the  special  right  to  sua 
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of  such  debt.    Held,  that  his  right  of  action  under  section  64  was  ex- 
pressly saved  by  such  section  5. 
3.  Same — Repeal  of  Statute— Effect. 

Assuming  that  the  effect  of  Laws  1901,  c.  364,  was  to  repeal  Laws  1892, 
c.  688,  9  64,  plaintiff's  right  of  action  was  preserved  by  Laws  1892,  c. 
677,  {  31,  providing  that  the  repeal  of  a  law  should  not  affect  or  im- 
pair any  right  accrued  or  liability  incurred  prior  to  the  time  such  re- 
peal takes  effect. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Robert  A.  Lancaster  and  others  against  Phillip  M. 

Liabilities  of  Owner  of  Corporate  Stock  Not  Full-Paid, — continued. 

conferred  by  statute,  the  stockholder  may  set  up  as  defense  the  fact  that 
he  is  himself  a  creditor  of  the  corporation. 

Richards  v.  Kinsley,  14  Daly,  334;  12  St  Rep.  125;  27  Week.  Dig.  372. 

Irregularities  in  the  method  of  incorporation  will  not  relieve  a  holder 
of  its  stock  from  liability  under  the  statute  when  sued  by  a  creditor  of  the 
corporation  for  its  debts. 

Perkins  v.  Hatch,  4  Hun,  137. 

Eaton  v.  Aspinwall,  19  N.  Y.  119. 

The  unissued  shares  of  stock  of  a  corporation  are  not  assets  in  its  hands, 
and  one  to  whom  shares  have  been  transferred  gratuitously,  does  not,  by 
accepting  them,  in  the  absence  of  statutory  provision,  become  a  debtor  of 
the  corporation  or  make  himself  liable  to  pay  the  nominal  face  of  the 
shares  as  upon  a  subscription  for  the  stock  or  a  contract,  and  an  action  is 
not  maintainable  against  him  by  a  creditor  of  the  corporation  to  compel 
him  to  pay  for  such  shares. 

Christensen  v.  Eno,  106  N.  T.  97;  12  N.  E.  648;  8  St.  Rep.  682. 

A  stockholder's  liability  for  a  corporate  indebtedness  is  discharged  only 
pro  tanto  by  the  compromise  and  satisfaction  of  a  prior  judgment  against 
a  trustee  of  the  corporation  for  the  same  indebtedness. 

Conde  v.  Hall,  92  Hun,  335;  72  St.  Rep.  708;  37  Supp.  411. 

The  giving  of  renewal  notes  by  the  corporation  does  not  operate  to  pre* 
vent  the  running  of  the  statutory  limitation  upon  stockholders'  liability 
for  the  original  indebtedness. 

Close  v.  Potter,  155  N.  Y.  145;  49  N.  E.  686. 

If  a  judgment  is  vacated  and  after  a  new  trial  a  judgment  is  entered, 
execution  must  be  returned  on  the  second  judgment. 

Terry  v.  Rothschild,  83  Hun,  486;  65  St.  Rep.  14;  31  Supp.  1119. 

It  was  held  in  Richards  v.  Brice,  15  Daly,  144;  22  St.  Rep.  289;  3  Supp. 
Ml;  16  Civ.  Pro.  398,  that  payment  by  a  stockholder  in  a  company,  in- 
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Knight.     From  a  judgment  for  defendant,  and  from  an  order 
denying  a  new  trial,  plaintiffs  appeal.    Reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  Hatch,  Patterson, 
Ingraham,  and  Laughlin,  J  J. 


Ira  0.  Darrin,  for  appellants. 
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corpora  ted  under  the  act  of  1875,  to  a  creditor  of  the  company  of  the  en- 
tire amount  for  which  he  is  liable  under  the  act  as  such  stockholder,  made 
in  good  faith  although  after  action  brought  against  him  by  another  creditor 
of  the  company  to  enforce  his  liability  as  stockholder,  is  a  defense  to  such 
action. 

e.  To  employees. 

The  word  laborer  in  the  statute  includes  skilled  as  well  as  unskilled 
labor. 

Stryker  v.  Cassidy,  76  N.  Y.  50. 

To  hold  a  stockholder  liable  for  his  services  the  claimant  must  come 
strictly  within  the  denomination  of  a  "laborer,  servant,  or  employee,  other 
than  a  contractor,"  of  the  corporation. 

Harris  v.  Norvell,  1  Abb.  N.  C.  127. 

Under  chap.  611  of  Laws  of  1875  stockholders  were  not  under  any  spe- 
cial liability  to  laborers,  servants  or  employees  for  services  performed  for 
the  coporation. 

Richards  v.  Beach,  19  Abb.  N.  C.  84. 

Where  a  laborer  assigns  his  claim  for  wages,  after  it  has  accrued  and 
become  fixed,  his  assignee  may  enforce  the  payment  thereof  from  the  stock- 
holders. 

Krauser  v.  Ruckel,  17  Hun,  463. 

The  stockholders  of  a  corporation,  under  the  statutory  provision,  must 
pay  not  the  debts  due  to  all  the  employees,  but  those  due  to  such  em- 
ployees as  perform  services  in  subordinate  positions  and  for  whose  in- 
clusion within  the  scope  of  the  provision  there  is  a  politic  reason. 

Bristor  v.  Smith,  158  N.  Y.  157,  161 ;  53  N.  E.  42. 

An  attorney  and  counselor  at  law,  regularly  employed  at  a  fixed  salary, 
is  not  an  employee  under  section  54  of  the  stock  corporation  law,  making 
stockholders  personally  liable  for  debts  of  the  corporation  to  "laborers, 
servants  or  employees  other  than  contractors,"  for  services  performed. 

Bristor  v.  Smith,  158  N.  Y.  157;  53  N.  E.  42. 
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David  Thornton,  for  respondent 

Ingrajiam  ,  J.  At  the  close  of  the  testimony,  counsel  for  the 
plaintiffs  asked  the  court  to  direct  a  verdict  for  the  plaintiffs. 
This  motion  was  denied  upon  the  ground  that  there  was  a  ques- 
tion of  fact,  as  to  whether  the  judgment  which  the  plaintiffs  had 
obtained  against  the  Metropolitan  Messenger  Company  had  been 
paicL    The  court  submitted  that  question  to  the  jury,  saying: 

"If  the  note  was  actually  paid,  and  the  parties  have  such  interest  as  to 
distort  and  have  distorted  the  transaction,  then  you  will  find  a  verdict  for 
the  defendant.  If,  on  the  other  hand,  the  note  has  never  been  paid, — if  it 
was  an  obligation  of  the  corporation,  and  one  which  this  defendant  is  lia- 
ble for,  being  money  used  in  the  business  in  the  corporation,  and  this  note 
became  a  debt  of  the  corporation, — then  you  will  find  a  verdict  for  the 
plaintiffs  for  $540." 

The  jury  found  a  verdict  for  the  defendant  Thereafter  the 
plaintiffs  made  a  motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  which  was  denied,  and  the 
plaintiffs  appeal  from  the  order  denying  the  motion. 

The  first  question  presented  is  whether  there  was  evidence 
to  sustain  the  verdict.  The  action  was  brought  by  the  plaintiffs, 
as  judgment  creditors  of  the  Metropolitan  Messenger  Company, 
a  corporation  organized  under  the  laws  of  this  state,  to  enforce 
the  obligation  imposed  upon  the  stockholders  of  the  corporation 
by  section  54  of  the  stock  corporation  law  (chapter  688  of  the 
Laws  of  1892).    That  section  provides. 

'The  stockholders  of  every  corporation  shall,  Jointly  and  severally,  be 
personally  liable  to  its  creditors  to  an  amount  equal  to  the  amount  of  the 
stock  held  by  them,  respectively,  for  every  debt  of  the  corporation,  until 
the  whole  amount  of  its  capital  stock  issued  and  outstanding  at  the  time 
such  debt  was  incurred  shall  have  been  paid." 

It  appeared  and  was  not  disputed  that  in  April,  1898,  the 
company  issued  to  the  defendant  30  shares  of  its  capital  stock, 
of  the  par  value  of  $3,000,  for  which  the  defendant  paid  $1,500, 
and  subsequently,  in  May,  1898,  issued  other  certificates  of 
stock,  aggregating  30  shares,  at  the  par  value  of  $3,000,  for 
which  the  defendant  paid  $1,700.     It  also  appeared  that  the 
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president  of  the  corporation  borrowed  $500  from  the  plaintiffs,, 
for  which  the  corporation  issued  to  the  plaintiffs  its  promissory 
note,  dated  August  12,  1898;  that  plaintiff's  check  for  that 
amount  was  received  by  the  president  of  the  corporation,  was  de- 
livered to  its  treasurer,  and  was  indorsed  and  passed  to  the 
credit  of  the  company  in  the  bank  account  of  the  company  in 
the  Produce  Exchange  Trust  Company.  It  also  appeared  that 
at  the  time  of  the  making  of  the  loan  to  the  corporation  the  plain- 
tiffs received  from  Klock,  the  president  of  the  corporation,  25- 
shares  of  the  stock  of  the  Pennsylvania  Railroad  Company  as 
security  for  that  loan ;  that  that  stock  was  the  individual  prop- 
erty of  Klock,  he  having  deposited  it  with  the  plaintiffs  to  se- 
cure the  repayment  of  the  loan  made  to  the  corporation;  that 
subsequently,  and  while  the  plaintiffs  held  Klock's  stock  as  se- 
curity for  this  loan  to  the  corporation,  they  commenced  an  action 
against  the  corporation  to  recover  the  amount  of  this  loan,  and 
obtained  a  judgment  against  it  for  $540.48,  upon  which  execu- 
tion was  issued,  and  returned  unsatisfied.  On  November  2, 1899,. 
after  the  plaintiff  had  obtained  judgment  against  the  corpora- 
tion, Klock  directed  the  plaintiffs  to  sell  the  Pennsylvania  Eail- 
road stock  which  he  had  deposited  with  them  as  collateral 
security  for  the  loan,  which  stock  was  sold,  and  the  proceeds 
turned  over  to  Klock,  whereupon  Klock  deposited  with  the 
plaintiffs  the  sum  of  $540.48,  and  took  from  them  a  receipt  by 
which,  after  reciting  the  entry  of  this  judgment,  they  agreed  to 
accept  the  money  so  deposited  with  them  by  Klock  as  security 
for  the  payment  of  said  judgment,  and  to  take  proceedings  to 
recover  from  the  company,  or  any  stockholder  thereof,  the 
amount  of  their  judgment,  and  that  any  sum  collected  was  to  be 
paid  over  to  Klock  upon  demand,  less  the  expense  incurred  in  the 
collection  thereof.  It  was  this  transaction  which  the  court  sub- 
mitted to  the  jury,  for  them  to  determine  whether  or  not  it  was 
a  payment  of  the  demand  of  these  plaintiffs  against  the  corpora- 
tion. We  think  that  the  finding  that  this  operated  as  a  payment 
to  the  plaintiffs  of  their  demand  against  the  corporation  was  not 
only  not  sustained  by  the  evidence,  but  that  there  was  no  evi- 
dence of  such  a  payment  which  justified  the  court  in  submitting 
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the  question  to  the  jury.  There  is  not  the  slightest  evidence 
that  the  corporation  ever  paid  this  judgment,  or  any  part  thereof. 
The  plaintiffs  called  Klock  as  a  witness,  and  he  testified,  with- 
out contradiction,  that  the  stock  deposited  with  the  plaintiffs  to 
secure  the  loan  made  to  the  company  was  his  individual  prop- 
erty, in  which  the  company  had  no  interest  The  proceeds  of 
that  stock,  when  sold,  belonged  to  Klock,  and  not  to  the  com- 
pany ;  and,  considering  that  the  plaintiffs  held  a  portion  of  the 
proceeds  of  that  stock  as  security  for  its  judgment  against  the 
company,  that  was  not  a  payment  of  the  judgment,  so  as  to  dis- 
charge the  company's  liability  therefor.  Whether  Klock  was 
believed  or  not,  there  was  absolutely  no  evidence  to  sustain  a 
finding  that  the  company  had  paid  the  judgment,  or  discharged 
its  obligation  to  the  plaintiffs.  We  think,  therefore,  that  the 
finding  was  entirely  without  support  from  the  evidence. 

The  defendant  also  claims  that  at  the  time  this  action  was 
commenced  there  was  no  statute  in  force  under  which  he  was 
liable  to  a  creditor  of  the  corporation.  It  did  not  appear  when 
the  Metropolitan  Messenger  Company  was  incorporated,  or  un- 
der what  act;  the  allegations  of  the  complaint  being  that  it  is 
a  corporation  organized  and  existing  under  the  laws  of  the  state 
of  New  York,  and  was  engaged  in  business  in  the  county  of  New 
York  from  about  October  6,  1896,  to  December  12,  1898.  It 
seems  that  on  the  17th  day  of  March,  1897,  the  capital  stock  of 
the  company  was  increased  from  $10,000  to  $60,000  (Hallett 
v.  Metropolitan  Messenger  Co.,  69  App.  Div.  258 ;  108  St  Rep. 
639 ;  74  Supp.  639) ;  that  such  increase  consisted  of  500  shares, 
of  the  par  value  of  $100  each ;  that  of  that  500  shares  there  were 
transferred  to  the  defendant  60  shares,  of  the  par  value  of  $6,- 
000,  for  which  the  defendant  paid  to  the  company  the  sum  of 
$3,200,  leaving  unpaid  thereto  the  sum  of  $2,800.  Of  this, 
30  shares  were  transferred  and  delivered  to  the  defendant  on  the 
2d  day  of  April,  1898,  for  which  he  paid  $1,500,  and  30  shares 
were  delivered  to  the  defendant  on  May  19,  1898,  for  which  he 
paid  $1,700.  The  indebtedness  to  the  plaintiffs  was  incurred  on 
August  12, 1898,  and  the  judgment  against  the  corporation  upon 
that  indebtedness  was  entered  on  April  3,  1899.     At  the  time 
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this  corporation  commenced  to  do  business,  and  during  the  per- 
iod that  this  indebtedness  was  incurred  and  this  stock  issued, 
section  54  of  the  stock  corporation  law  (chapter  688  of  the  Laws 
of  1892)  was  in  force.    That  section  provides: 

"The  stockholders  of  every  stock  corporation  shall  jointly  and  severally 
be  personally  liable  to  its  creditors  to  an  amount  equal  to  the  amount  of 
stock  held  by  them  respectively  for  every  debt  of  the  corporation  until  the 
whole  amount  of  its  capital  stock  issued  and  outstanding  at  the  time  such 
debt  was  incurred  shall  have  been  fully  paid.*9 

There  would  seem  to  be  no  doubt  but  that  under  this  statute 
the  defendant  would  be  liable  to  the  plaintiffs  for  the  full 
amount  of  the  judgment  against  the  corporation.  In  1901  this 
section  of  the  stock  corporation  law  was  amended  by  chapter  354 
of  the  Laws  of  that  year.  As  amended,  this  section  reads  as 
follows. 

"Every  holder  of  capital  stock  not  fully  paid,  in  any  stock  corporation, 
shall  be  personally  liable  to  its  creditors,  to  an  amount  equal  to  the  amount 
unpaid  on  the  stock  held  by  him,  for  debts  of  the  corporation  contracted 
while  such  stock  was  held  by  him.  As  to  existing  corporations  the  liability 
imposed  by  this  section  shall  be  in  lieu  of  the  liability  imposed  upon  stock- 
holders of  any  existing  corporation,  under  any  general  or  special  law, 
...  on  account  of  any  indebtedness  hereafter  contracted  or  any  stock 
hereafter  issued." 

By  section  5  of  this  act  it  is  provided : 

"This  act  shall  take  effect  immediately,  but  shall  not  affect  any  action 
or  proceeding  pending  in  any  court  at  the  time  it  takes  effect  or  any  right 
of  any  creditor  of  any  corporation  or  of  any  stockholder  against  any  di- 
rector under  existing  law,  providing  action  thereon  be  commenced  within 
six  months  after  this  act  takes  effect,  except  as  in  this  act  otherwise  pro- 
vided." 

The  act  took  effect  on  April  16,  1901,  and  this  action  was 
commenced  on  the  13th  day  of  September,  1901, — within  six 
months  from  the  time  the  amendment  of  1901  took  effect. 

The  defendant  being  liable  to  the  plaintiffs  at  the  time  this 
indebtedness  was  incurred,  under  the  provision  of  section  54  of 
the  stock  corporation  law,  to  which  attention  has  been  called,  the 
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question  is  whether  this  amendment  of  the  section  repealed  the 
law  which  imposed  such  liability,  so  that  such  liability  termin- 
ated upon  the  passage  of  the  act  of  1901.  Now,  so  far  as  the 
liability  of  this  defendant  to  the  plaintiffs  is  concerned,  the  de- 
fendant was  liable  either  under  the  section  in  force  at  the  time 
the  indebtedness  was  contracted,  or  under  the  one  in  force  after 
the  amendment,  when  the  action  was  commenced.  The  act  of 
1901  restricted  the  liability  of  a  stockholder  as  it  existed  under 
the  provision  of  section  54.  In  one  case  the  stockholder  was  lia- 
ble, to  an  amount  equal  to  the  amount  of  stock  held  by  him,  for 
every  debt  of  the  corporation,  until  the  whole  amount  of  its 
capital  stock  issued  and  outstanding  at  the  time  such  debt  was 
incurred  should  have  been  fully  paid.  Under  the  section  as 
amended,  the  defendant,  as  a  holder  of  capital  stock  not  fully 
paid,  was  personally  liable  to  the  plaintiffs  to  an  amount  equal 
to  the  amount  unpaid  on  the  stock  held  by  him.  So  under  both 
provisions  of  law  the  defendant  would  be  liable,  and  under  the 
provision  of  section  5  of  the  act  the  intention  was  clearly  ex- 
pressed that  the  amendment  should  not  affect  the  right  of  any 
creditor  of  a  corporation. 

The  defendant  claims  that  this  provision  only  applied  to  the 
action  of  a  creditor  against  a  director  under  the  existing  law ; 
but  it  would  seem  as  though  it  was  the  intention  of  the  legisla- 
ture to  protect  all  the  rights  of  the  creditors  of  a  corporation, 
and  the  rights  of  a  stockholder  against  a  director.  Section  31 
of  the  statutory  construction  law  (chapter  677  of  the  Laws  of 
1892)  provides  that  the  repeal  of  a  law  "shall  not  affect  or 
impair  any  act  done  or  right  accruing,  accrued  or  acquired,  or 
liability,  penalty,  forfeiture  or  punishment  incurred  prior  to 
the  time  such  repeal  takes  effect,  but  the  same  may  be  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  extent 
as  if  such  repeal  had  not  been  effected ;"  and  assuming  that  this 
amendment  of  the  act  of  1901  would  be  to  repeal  section  54  of 
the  stock  corporation  law,  under  this  provision  of  the  statutory 
construction  law  the  repeal  of  the  section  would  not  affect  the 
right  of  a  creditor  to  enforce  the  obligation  of  stockholders 
which  existed  at  the  time  the  amendment  took  effect 
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We  think,  therefore,  that  the  defendant  was  liable  to  the  plain- 
tiffs for  the  amount  of  the  judgment  against  the  corporation,  and 
that  the  verdict  of  the  jury  that  the  debt  had  been  paid  was 
clearly  against  the  weight  of  evidence.  It  follows  that  the  judg- 
ment and  order  appealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 

THOMPSON  v.  KNIGHT. 

[7*  App.  Di*.  S16;  HI  St.  Rep.  599;  77  Bupp.  599.) 
(Supreme  Court,  Appellate  Division,  First  Department.    July  8,  1902.) 

1.  cobpobations — stock — issue  fob  less  than  pab — liability  of 
Stockholder. 
Under  Laws  1892,  c.  688,  $  42,  prohibiting  a  corporation  from  issuing 
stock  for  less  than  its  par  value,  a  stockholder  to  whom  stock  was  is- 
sued as  full-paid  stock,  for  an  agreed  price  less  than  par,  is  not  liable 
to  the  corporation  for  more  than  he  agreed  to  pay.* 

t.  Same — Rights  of  Assignee  fob  Creditors. 

Where  a  corporation  issued  stock  as  full  paid  for  less  than  par,  the  lia- 
bility to  creditors  of  a  holder  of  the  capital  stock  which  has  not  been 
fully  paid,  imposed  by  Laws  1892,  c  688,  \  54,  does  not  give  a  right 
of  action  to  an  assignee  for  the  benefit  of  the  creditors  of  the  corpora- 
tion for  the  difference  between  the  amount  the  holder  agreed  to  pay 
and  the  par  value  of  the  stock;  such  right  being  personal  to  the  cred- 
itors. 

Appeal  from  trial  term. 

Action  by  Benjamin  M.  Thompson,  as  assignee  for  the  benefit 
of  creditors  of  Metropolitan  Messenger  Company,  against  Philip 
M.  Knight.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Argued  before  Van  Brunt,  P.  J.,  and  Hatch,  Patterson, 
Ingraham,  and  Latjohlin,  JJ. 


*For  note  on  "Liabilities  of  Owner  of  Corporate  Stock  Not  Full-Paid," 
*  11  Ann.  Cas.  268-272. 
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Ira  0.  Dan*in,  for  appellant. 
David  Thornton,  for  respondent. 

Ingbaham,  J.  The  plaintiff,  as  assignee  for  the  benefit  of 
creditors  of  the  Metropolitan  Messenger  Company,  sues  to  re- 
cover from  the  defendant  the  amount  unpaid  on  certain  stock  of 
the  plaintiff's  assignor  issued  to  the  defendant,  alleging  that 
there  is  unpaid  on  said  stock  the  sum  of  $2,800.  The  complaint 
alleges  that  the  corporation  issued  to  the  defendant  in  April 
and  May,  1898,  60  shares  of  stock,  of  the  par  value  of  $6,000, 
and  in  consideration  therefor  paid  to  the  company  the  sum  of 
$3,200 ;  that  the  said  defendant  has  never  paid  any  further  or 
other  sum  in  consideration  of  the  issue  to  him  of  the  said  certifi- 
cates of  stock;  and  that  by  reason  thereof  the  defendant  is 
indebted  "to  the  said  company,  for  the  benefit  of  its  creditors, 
in  the  sum  of  two  thousand  eight  hundred  dollars  ($2,800)." 
The  defendant  does  not  deny  these  allegations  of  the  complaint, 
but  alleges  that  the  certificates  of  stock,  as  issued  to  the  defend- 
ant, were  paid  for  in  full  by  him ;  that  he  was  not  to  pay  any 
more  than  he  then  paid  therefor ;  and  that  neither  the  Metropol- 
itan Messenger  Company  nor  this  plaintiff  ever  had,  and  has 
not  now,  any  claim  against  this  defendant  for  the  amount 
claimed  in  this  action,  or  any  amount  whatever,  respecting  said 
certificates  of  stock,  or  for  any  cause  whatever.  Upon  the  trial  it 
was  shown  that  the  stock  mentioned  in  the  complaint,  and  the 
certificates  thereof,  were  actually  delivered  to  the  defendant  in 
April  and  May,  1898,  and  that  the  defendant  paid  for  this  stock 
the  sum  of  $3,200,  and  no  more;  that  the  amount  paid  was 
intended,  as  between  the  company  and  the  defendant,  as  full 
payment  for  the  stock  issued  to  him ;  that  at  the  time  this  stock 
was  issued  there  was  no  understanding  that  the  defendant  was 
to  pay  any  more  for  it,  nor  was  there  a  contract  that  he  was  to 
pay  any  more,  and  the  company  never  called  upon  him  to  make 
any  further  payments.  At  the  end  of  the  plaintiff's  case,  the 
court  dismissed  the  complaint. 

Prior  to  the  assignment  the  corporation  could  not  have  sued 
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this  defendant  for  the  difference  between  the  par  value  of  the 
stock  and  the  amount  the  defendant  actually  paid  the  company 
therefor.  The  stock  was  issued  by  the  company  to  the  defend- 
ant as  full-paid  stock,  and  he  paid  therefor  the  amount  that  he 
agreed  with  the  company  that  he  was  to  pay,  without  any  agree- 
ment to  pay  any  additional  sum.  By  section  42  of  the  stock 
corporation  law  (chapter  688  of  the  Laws  of  1892),  a  corpora- 
tion is  prohibited  from  issuing  stock  for  less  than  its  par  value  mT 
but  there  is  no  provision  which  imposes  upon  a  person  to  whom 
such  stock  has  been  issued  for  less  than  its  par  value  a  liability 
to  the  corporation  for  the  difference  between  the  amount  actually 
paid  and  the  par  value.  Section  1794  of  the  Code  of  Civil  Pro- 
cedure has  no  application,  as  that  section  relates  solely  to  a  cor- 
poration which  has  been  dissolved,  and  of  which  a  receiver  has 
been  appointed,  and  regulates  the  judgment  to  be  entered  upon 
such  a  dissolution. 

Neither  of  the  cases  cited  by  the  plaintiff  is  an  authority  in 
his  favor.  In  Yonkers  Gazette  Co.  v.  Jones,  30  App.  Div.  316 ; 
85  St.  Eep.  973 ;  51  Supp.  973,  the  defendant  sought  to  absolve 
himself  from  liability  upon  a  subscription  for  capital  stock  of 
a  corporation  to  be  formed,  because  he  had  received  from  a  so- 
called  promoter  of  the  proposed  corporation  a  paper,  signed  by 
him,  certifying  that  the  defendant's  liability  was  to  be  'left  to 
his  time,  and  when  he  feels  so  disposed,  in  paying  his  part." 
Neither  the  corporation  itself,  when  organized,  nor  the  other  sub- 
scribersof  the  stock,  had  knowledge  of  or  consented  to  this  agree- 
ment; and  it  was  held  that  the  secrecy  of  this  agreement  ren- 
dered it  invalid,  and  the  reason  of  the  rule  which  invalidates 
such  collateral  contracts  was  that  "the  action  of  each  in  his  sub- 
scription may  be  supposed  to  be  influenced  by  that  of  the  others, 
and  every  subscription  to  be  based  upon  the  ground  that  the  oth- 
ers are  what  upon  their  face  they  purport  to  be."  No  such  ques- 
tion was  presented  in  this  case.  In  Beals  v.  Buffalo  Expanded 
Metal  Construction  Co.,  49  App.  Div.  589 ;  97  St.  Rep.  635 ;  63 
Supp.  635,  the  action  was  by  judgment  creditors  of  the  corpora- 
tion, and  was  brought  to  obtain  a  judgment  sequestrating  its 
property,  in  pursuance  of  section  1784  of  the  Code  of  Civil  Pro- 
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cedure.  In  holding  the  defendant  liable,  the  decision  was  placed 
upon  the  express  ground  that  under  the  provisions  of  the  Code 
the  obligation  of  the  defendant  to  creditors  of  the  corporation 
could  be  enforced  in  that  action;  the  court  saying: 

"It  is  urged  on  behalf  of  the  defendant  that  he  never  was  liable  for  the 
payment  of  this  stock;  that  the  agreement  which  accompanied  bis  sub- 
scription must  be  read  in  connection  therewith.  That  is  probably  true  as 
to  the  parties  to  it,  but  not  as  to  the  creditors  of  the  corporation." 

The  case  of  Hallett  v.  Metropolitan  Messenger  Co.,  35  Misc. 
659;  106  St.  Rep.  370;  72  Supp.  370,  affirmed  on  appeal  in  69 
App.  Div.  258;  108  St.  Rep.  639;  74  Supp.  639,  was  an  action 
by  a  judgment  creditor  to  enforce  the  liability  of  the  stockholder. 

There  is  no  provision  of  law  to  which  our  attention  has  been 
called  that  makes  the  holder  of  capital  stock  of  a  corporation  lia- 
ble to  the  corporation  for  the  difference  between  the  par  value 
of  the  stock  and  the  amount  that,  under  an  agreement  between 
the  corporation  and  the  stockholder,  the  stockholder  paid  the  cor- 
poration therefor.  There  was  in  this  case  no  subscription  to  the 
stock  under  the  statute,  and  no  agreement  under  which  the  de- 
fendant can  be  held  liable  to  the  corporation  for  any  amount  in 
addition  to  that  which  he  actually  paid  for  the  stock. 

Under  section  54  of  the  stock  corporation  law  (chapter  688, 
Laws  1892),  the  defendant,  as  the  holder  of  capital  stock  not 
fully  paid  for,  was  personally  liable  to  the  creditors  of  the  cor- 
poration, to  an  amount  equal  to  the  amount  unpaid  on  the  stock 
held  by  him,  for  debts  which  the  corporation  contracted  while 
such  stock  was  held  by  him ;  but  that  obligation  was  personal  to 
the  creditors,  and  could  only  be  enforced  in  an  action  by  them, 
or  some  one  directly  representing  them.  The  plaintiff  in  this 
action  is  the  general  assignee  of  the  corporation.  Under  that 
assignment  there  was  transferred  to  him  all  of  the  property  of 
the  corporation,  and  all  its  rights  to  collect  any  money  due  to 
it,  for  the  benefit  of  its  creditors.  He  held  the  property  that  had 
been  assigned  to  him  by  the  corporation  as  trustee  of  the  cred- 
itors, and  to  that  extent  he  may  be  said  to  represent  them,  but 
the  assignment  by  the  corporation  of  its  property  to  the  pla«p- 
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tiff  did  not  vest  in  the  assignee  a  right  which  was  personal  to 
the  creditors,  to  enforce  the  provisions  of  this  statute  against 
the  stockholders. 

The  nature  of  the  obligation  of  the  stockholders  to  pay  the 
creditors  of  the  corporation,  under  the  provisions  of  this  section 
of  the  statute,  has  been  discussed  in  several  late  cases,  and  the 
nature  of  the  liability  definitely  settled.  In  Close  v.  Potter, 
155  N.  Y.  145,  350;  49  1ST.  E.  686,  687,  in  speaking  of  the  lia- 
bility of  stockholders,  the  court  say : 

"The  statutory  obligation  which  a  stockholder  assumes  becomes  a  part 
of  the  contracts  made  by  the  company  with  its  creditors  until  the  corpora- 
tion is  so  far  organized  and  completed  that  its  stock  is  subscribed  for  and 
paid  in,  at  which  time  the  statute  relieves  the  stockholder  from  further 
liability.    Until  that  time  his  relation  is  deemed  contractual." 

The  liability  of  the  stockholders  of  this  corporation  to  its  cred- 
itors under  this  statutory  provision  is  therefore  a  contractual 
relation,  not  between  the  corporation  and  its  stockholders,  but 
between  the  creditors  and  the  stockholders.  It  is  a  personal 
right  vested  in  the  creditor,  not  a  right  'which  vested  in  the  cor- 
poration, and  therefore  not  a  right  that  either  the  corporation 
or  its  assignee  can  enforce.  In  Earnsworth  v.  Wood,  91  N.  Y. 
308,  it  was  expressly  held  that  this  liability  does  not  exist  in 
favor  of  the  corporation,  nor  for  the  benefit  of  all  its  creditors, 
but  only  in  favor  of  such  creditors  as  are  within  the  prescribed 
condition,  and  is  to  be  enforced  by  them  in  their  own  right,  and 
for  their  own  special  benefit. 

It  follows  that  the  judgment  appealed  from  should  be  af- 
firmed, with  costs.     All  concur. 
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STEDWELL  v.  HARTMANN  et  aL 

IH  App.  Die.  126;  111  St.  Rep.  498;  77  Supp.  498.1 

^Supreme  Court,  Appellate  Division,  First  Department.    July  8,  1902.) 

1.  Attorneys — Champerty — Expense  of  Suit — Agreement  to  Pat, 
An  agreement  by  an  attorney  to  prosecute  certain  claims  at  his  own  ex- 
pense, for  a  certain  compensation,  is  champertous,  in  violation  of  3 
Rev.  St   (5th  Ed.)  p.  478,  8  72,  providing  that  no  person  shall  ad- 
vance any  money  or  thing  in  action,  or  agree  so  to  do,  for  the  pur- 

Note. —  Champerty  and  Maintenance  in  Relation  to  Attorneys. 

a.  In  general. — 283. 

b.  Statute.— 283. 

c.  Under  §  IS,  Code  of  Civil  Procedure 

1.  In  general. — 284. 

2.  Question  of  intention. — 287. 

d.  Under  f  74,  Code  of  Civil  Procedure.— 288. 


a.  In  general. 

The  common-law  doctrine  relating  to  champerty  and  maintenance  no 
longer  obtains  in  this  state,  and  the  only  statutory  provisions  relating  to 
these  subjects  and  now  in  force  are  sections  73,  74  and  75  of  the  Code  of 
Civil  Procedure,  and  section  136  of  the  Penal  Code. 

Irwin  v.  Curie,  171  N.  Y.  409;  64  N.  E.  161. 

Browne  v.  West,  9  App.  Div.  135;  75  St.  Rep.  604;  41  Supp.  146. 

Durgin  v.  Ireland,  14  N.  Y.  322,  328. 

Sedgwick  v.  Stanton,  14  N.  Y.  289. 

b.  Statutes. 

An  attorney  or  counselor  shall  not  directly  or  indirectly,  buy,  or  be  in 
any  manner  interested  in  buying  a  bond,  promissory  note,  bill  of  exchange, 
took  debt,  or  other  thing  in  action,  with  intent  and  for  the  purpose  of 
tiringing  an  action  thereon. 

Section  73,  Code  Civ.  Pro. 

An  attorney  or  counselor  shall  not  by  himself,  or  by  or  in  the  name  of 
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pose  of  receiving  anything  in  action  for  collection,  and  of  Code  Civ. 
Proc.  $74,  prohibiting  an  attorney  from  promising  or  giving  any  valu- 
able consideration  as  an  inducement  or  in  consideration  of  receiving  a 
demand  for  the  purpose  of  bringing  an  action  thereon. 

Laughlin,  J.,  dissenting. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Catherine  A.  Stedwell,  as  executrix  of  Jeremiah 
H.  Stedwell,  deceased,  against  Herman  Hartmann  and  another, 
as  executors  of  Herman  H.  Schwietering,  deceased.     From  a 

Champerty  and  Maintenance  in  Relation  to  Attorneys,— continued. 

another  person,  either  before  or  after  action  brought,  promise  or  give,  or 
procure  to  be  promised  or  given,  a  valuable  consideration  to  any  person  as 
an  inducement  to  placing,  or  in  consideration  of  having  placed  in  his  hands 
or  in  the  hands  of  another  person,  a  demand  of  any  kind  for  the  purpose 
of  bringing  an  action  thereon.  But  this  section  does  not  apply  to  an 
agreement  between  attorneys  and  counselors,  or  either,  to  divide  between 
themselves  the  compensation  to  be  received. 

Sec.  74,  Code  Civ.  Pro. 

An  attorney  or  counselor,  who  violates  either  of  the  last  two  sections,  is 
guilty  of  a  misdemeanor;  and,  on  conviction  thereof  shall  be  punished  ac- 
cordingly, and  must  be  removed  from  office  by  the  supreme  court. 

Sec.  75,  Code  Civ.  Pro. 

An  attorney  or  counselor  who  violates  section  seventy-three  of  the  Code 
of  Civil  Procedure,  relating  to  buying  demands,  or  section  seventy-four  of 
the  Code  of  Civil  Procedure  relating  to  certain  promises  and  gifts,  is 
guilty  of  a  misdemeanor. 

Penal  Code,  8  136. 

e.  Under  $  73  Code  of  Civil  Procedure. 
1.  In  general. 

The  object  of  the  statute  prohibiting  the  purchase  of  choses  in  action  by 
attorneys  for  the  purpose  of  bringing  suit  thereon  was  to  prevent  them 
from  doing  so  in  order  to  obtain  costs  by  prosecuting  the  same. 

It  was  not  intended  to  prevent  such  purchase  for  the  honest  purpose  oi 
protecting  some  other  important  right  of  the  assignee. 

Baldwin  v.  Latson,  2  Barb.  Ch.  306. 
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judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial, 
-defendants  appeal.     Reversed. 

Argued  before  Van  Bkunt,  P.  J.,  and  Hatch,  Patterson, 
Ingeaham,  and  Laughlix,  JJ. 

Jacob  Marks,  for  appellants. 

L.  L.  Kellogg,  for  respondent. 

•Champebty  and  Maintenance  in  Relation  to  Attorneys, — continued. 

The  prohibition  extends  to  purchases  made  at  judicial  sales  had  under 
-an  officer  of  the  court. 

Mann  v.  Fairchild,  14  Barb.  54S. 

Where  an  attorney  bought  a  right  of  action  from  a  receiver  for  the  bene- 
fit of  his  clients,  but  the  latter  refused  to  accept  the  purchase  and  the  at- 
torney retained  the  chose  in  action  himself  and  paid  for  it  with  his  own 
money,  it  was  held  that  this  purchase,  although  at  a  receiver's  sale,  and 
-originally  in  the  name  of  another  person,  was  a  violation  of  the  statute. 

Mann  v.  Fairchild,  3  Abb.  Ct,  App.  Dec.  152. 

A  proceeding  to  foreclose  a  mortgage  by  advertisement  is  not  a  suit  in 
any  court  within  the  meaning  of  the  statute. 

Hall  v.  Bartlett,  9  Barb.  297. 

The  purchase  of  the  stock  of  a  corporation  by  an  attorney  Is  not  a  viola- 
tion of  the  statute  where  it  is  so  purchased  for  the  purpose  of  maintaining 
-an  action  as  stockholder. 

Ramsey  v.  Gould,  57  Barb.  398. 

In  Goodell  v.  People,  5  Park.  Cr.  206,  it  was  held  that  the  purchase  of  a 
-demand  by  an  attorney  for  the  purpose  of  prosecuting  it  in  justice's  court 
was  not  a  violation  of  the  statute. 

The  purchase  of  a  senior  judgment  by  a  junior  judgment  creditor  who  is 
-an  attorney  a£  law,  made  for  the  mere  purpose  of  securing  the  younger 
debt,  is  not  void  within  the  statute  relating  to  attorneys  purchasing 
claims;  nor  is  it  forbidden  by  the  penal  statute. 

Van  Rensselaer  v.  Sheriff  of  Onondaga  County,  1  Cow.  443. 

Watson's  Ex'rs  v.  McLaren,  19  Wend.  557. 

The  purchase  by  an  attorney  of  a  claim  upon  which  a  suit  is  already 
jwnding  is  not  in  violation  of  the  statute. 

Wetmore  v.  Hegeman,  88  N.  Y.  69,  73. 

The  statute  does  not  apply  to  a  transfer  to  an  attorney  of  a  bond  as 
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Pattebsow,  J.  Several  grounds  are  urged  and  earnestly  in- 
sisted upon  for  the  reversal  of  this  judgment,  but  we  think  none- 
of  them  are  tenable,  except  that  which  impeaches  the  validity 
of  the  agreement  that  lies  at  the  foundation  of  this  action.  The 
plaintiffs  testator  was  an  attorney  and  counselor  at  law,  and  in 
February,  1874,  he  entered  into  a  written  agreement  with  a. 
number  of  merchants  and  mercantile  firms  and  corporations  in 
the  city  of  New  York,  including  the  defendants'  testator,  in  and 
by  the  terms  of  which  agreement  the  plaintiffs  testator  was  em- 
ployed to  take  all  needful  proceedings  to  recover  any  moneys- 

Champebtt  and  Maintenance  in  Relation  to  Attorneys, — continued. 

collateral  security  for  a  loan  of  money,  even  though  the  bond  is  taken  by* 
him  with  the  intention  of  bringing  suit  thereon  if  necessary  for  its  collec- 
tion. 

West  v.  Kurtz,  15  Daly,  99;  3  Supp.  14. 

Where  the  purpose  of  the  purchase  is  to  bring  an  action,  and  it  is  in- 
duced by  the  procurement  of  an  attorney,  it  comes  within  §  73  of  the  Code- 
of  Civ.  Pro.  whether  the  transfer  be  taken  in  his  name  or  that  of  another 
person,  and  no  cause  of  action  can  arise  out  of  a  transfer  thus  prohibited* 

Browning  v.  Marvin,  100  N.  T.  144;  2  N.  E.  635. 

$  73,  Code  of  Civil  Procedure  does  not  prohibit  an  attorney  from  buy* 
ing  lands  or  an  interest  in  land  where  such  land  is  in  the  possession  of  an- 
other, for  the  purpose  and  with  the  intent  of  getting  possession  of  sucb 
land  by  means  of  an  action. 

Townshend  v.  Fromer,  15  Civ.  Pro.  S. 

The  purchase  of  a  judgment  for  the  purpose  of  collecting  it  by  execution,, 
or  any  other  mode  that  simply  enforces  the  judgment  or  its  lien  does  hot 
fall  within  9  73,  Code  Civ.  Pro. 

Fay  v.  Hebbard,  42  Hun,  490;  4  St.  Rep.  485;  26  Week.  Dig.  49. 

In  the  last  case  cited  an  action  was  brought  by  the  attorney  to  have  the? 
judgment  purchased  by  him  declared  a  lien  upon  certain  land  conveyed  by 
the  judgment  debtor. 

5  73  of  the  Code  of  Civil  Procedure  does  not  apply  to  the  purchase  of 
chattels. 

Van  Dewater  ▼.  Gear,  21  App.  Div.  201;  81  St.  Rep.  503;  47  Supp.  503. 

Where  it  was  agreed  between  C,  the  owner  of  a  claim  against  M,  and  the 
plaintiff  and  the  defendant  that  C  would  assign  his  claim  to  the  plaintiff 
to  be  prosecuted  by  the  defendant,  who  was  an  attorney,  and  that  the  only 
interest  the  plaintiff  would  have  in  the  suit  would  be  that  he  would  receive 
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which  had  been  collected  from  the  persons  signing  the  agree- 
ment on  an  assessment  of  duties  by  the  United  States  on  impor- 
tations of  merchandise  made  by  those  parties  from  abroad,  and 
for  such  purpose  to  make  protests  and  appeals,  to  commence 
suits,  and  to  present  the  subject,  in  any  manner  necessary,  to 
the  courts  or  to  the  government ;  and  it  was  expressly  provided 
in  the  agreement  that  everything  that  was  done  thereunder  by 
the  plaintiff's  testator  was  to  be  "at  his  own  expense. "  Pursu- 
ant to  the  authority  which  had  been  given  him,  the  plaintiff's 
testator  in  or  about  the  year  1874  began  actions  against  the  col- 

Champebty  and  Maintenance  in  Relation  to  Attorneys, — continued. 

from  the  defendant  $50.00  for  his  attendance  at  court,  it  was  held  that 
such  agreement  did  not  fall  within  the  provisions  of  the  statute  forbidding 
attorneys  from  purchasing  claims  or  advancing  money  to  procure  suits,  etc. 
Voorhees  v.  Dorr,  51  Barb.  580. 

2.  Question  of  intention. 

To  bring  an  attorney  within  the  provision  prohibiting  the  purchase  of 
demands  for  suit,  it  is  essential  that  there  be  an  intent  to  prosecute. 

Williams  v.  Matthews,  3  Cow.  252. 

Hall  v.  Bartlett,  0  Barb.  297. 

Moses  v.  McDivitt,  88  N.  Y.  62. 

Creteau  v.  Foote  &  Thome  Glass  Co.,  40  App.  Div.  215,  219;  91  St.  Rep. 
1103;  57  Supp.  1103. 

Tilden  ▼.  Aitkin,  37  App.  Div.  28;  89  St.  Eep.  735;  55  Supp.  735;  29  Civ. 
Pro.  28. 

De  Forest  v.  Andrews,  27  Misc.  145;  92  St.  Rep.  358;  58  Supp.  358;  29 
Civ.  Pro.  250. 

But  where  an  attorney  purchased  a  bond  and  mortgage  and  paid  the 
purchase  price  by  giving  his  note  therefor  payable  at  the  end  of  two  and 
one-half  months,  and  without  making  any  demand  for  payment  of  the  mort- 
gage debt  brought  an  action  to  foreclose  the  same  on  the  day  of  purchase, 
it  was  held  that  in  the  absence  of  some  satisfactory  explanation  the  facts- 
justified  a  finding  that  the  attorney  purchased  the  bond  and  mortgage 
"with  intent  and  for  the  purpose  of  bringing  an  action  thereon,"  in  viola- 
tion of  section  73  of  the  Code  of  Civil  Procedure,  and  that  the  action  could 
not  be  maintained. 

Maxon  v.  Cain,  22  App.  Div.  270;  81  St.  Rep.  855;  47  Supp.  855. 

Where  an  action  brought  by  an  attorney  upon  a  note  is  resisted  under 
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lector  of  the  port  of  !N*ew  York  to  recover  back  moneys  that  had 
been  paid  by  the  defendants'  testator  and  others  as  duties  upon 
the  imported  merchandise ;  but  after  beginning  these  actions  he 
substituted  other  attorneys,  which  he  apparently  had  the  right 
to  do  under  the  agreement  referred  to.  What  is  called  a  "test 
suit"  was  brought.  The  plaintiff  in  that  suit  was  one  of  the 
other  signers  of  the  agreement,  and  not  the  defendants'  testator. 
Certain  proceedings  were  had  in  that  test  suit,  and  they  were 
prolonged  until  a  final  decision  was  rendered  in  the  Supreme 
Court  of  the  United  States,  which  established  a  principle  upon 
which  each  one  of  the  persons  employing  the  plaintiff's  testator 
would  be  entitled  to  recover.  Many  years  elapsed  between  the 
employment  of  the  plaintiff's  testator  and  the  actual  bringing 

Champerty  and  Maintenance  in  Relation  to  Attorneys, — continued. 

$  73  of  the  Code  of  Civil  Procedure,  the  jury  should  find  specially  on  the 
intent  of  the  attorney  in  purchasing  the  note,  hut  the  defense  in  question 
is  one  of  law,  whose  validity  must  he  subsequently  passed  upon  by  the 
court  alone. 

Gilroy  v.  Badger,  27  Misc.  640;  92  St.  Rep.  392;  58  Supp.  392. 

An  allegation  in  an  answer  to  the  effect  that  the  plaintiff,  who  was  an 
attorney,  drafted  the  bill  of  sale  from  the  original  owner  to  himself,  and 
procured  its  delivery  "with  intent  on  the  part  of  the  plaintiff  to  bring  this 
suit,"  does  not  state  an  offense  within  $  73  of  the  Code  of  Civ.  Pro.,  as  a 
mere  intent  to  bring  suit  upon  a  claim  does  not  offend  against  this  statute; 
there  must  exist  an  intent  to  obtain  title  for  the  purpose  of  bringing  an 
action  thereon. 

Van  Dewater  v.  Gear,  21  App.  Div.  201;  81  St.  Rep.  503;  47  Supp.  503. 

d.  Under  g  74  Code  of  Civil  Procedure. 

An  attorney  may  agree  with  his  client  upon  his  compensation,  and  it 
may  be  made  contingent  upon  his  success  and  payable  out  of  the  proceeds 
of  the  litigation. 

Fowler  v.  Callan,  102  N.  Y.  395;  7  N.  E.  169;  1  St.  Rep.  1. 

In  the  earlier  cases  it  was  held  to  be  illegal  for  a  solicitor  to  contract 
with  his  client  for  a  part  of  the  demand  in  litigation  because,  as  it  was 
said,  such  agreements  tended  to  champerty  and  maintenance. 

Wallis  v.  Loubat,  2  Den.  607. 

Matter  of  Bleakley,  5  Paige,  311. 
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to  trial  of  a  case  in  which  the  defendants'  testator  or  the  defend- 
ants were  plaintiffs,  and  that  case  was  not  brought  to  trial  until 
after  a  substitution  had  been  directed  by  the  United  States  court 
of  attorneys  for  the  plaintiff  in  that  action.  That  substitution 
was  authorized  by  the  United  States  court  without  prejudice 
to  the  right  of  the  plaintiff  in  this  action  to  sue  for  the  stipu- 
lated amount  of  compensation  under  the  agreement  of  employ- 
ment referred  to. 

It  will  be  observed  that  in  this  action  the  plaintiff  resorts 
to  the  courts  of  this  state  for  the  enforcement  of  an  agreement 
which  the  defendants  contend  is  against  the  policy  of  the 
state  of  New  York  to  recognize  or  enforce.  The  question,  there- 
fore, is  whether  the  agreement  sued  on  in  this  action  is  an  un- 
lawful agreement,  within  the  meaning  of  the  statutes  of  the 
state  of  New  York  with  respect  to  champerty  and  maintenance. 

Champerty  and  Maintenance  in  Relation  to  Attorneys, — continued. 


But  where  an  attorney  for  the  purpose  of  procuring  the  placing  of  claims 
in  his  hands  for  collection,  agrees  to  divide  with  a  broker,  who  is  not  an 
attorney,  his  percentage  of  the  recovery,  such  agreement  may  be  enforced 
against  the  attorney. 

Irwin  v.  Curie,  171  N.  Y.  409;  64  N.  E.  161. 

An  agreement  for  compensation  for  legal  services,  by  the  terms  of  which 
attorneys  agree  to  give  to  their  clients  a  percentage  of  future  fees,  is  il- 
legal under  58  74  and  75  of  the  Code  of  Civil  Procedure. 

Hess  v.  Allen,  24  Misc.  303;  87  St.  Rep.  413;  53  Supp.  413. 

An  attorney  cannot  advance  or  agree  to  advance  the  money  needed  to 
carry  on  a  prosecution  as  an  inducement  to  the  placing  of  a  claim  in  his 
hands  for  prosecution. 

Coughlin  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  71  N.  Y.  443. 

Oshei  v.  Lazzarone,  40  St.  Rep.  660. 

The  fact  that  the  compensation  agreed  upon  consists  of  an  interest  in 
land  involved  in  the  litigation  does  not  make  the  agreement  illegal. 

Fowler  v.  Callan,  102  N.  Y.  395;  7  N.  E.  169;  1  St.  Rep.  1. 

Nor  does  the  fact  that  the  attorney  agrees  to  pay  all  the  expenses  of  the 
litigation  out  of  the  interest  conveyed  to  him  affect  its  validity. 

Id. 

Advances  by  an  attorney  to  his  client  from  motives  of  humanity,  long 
XL  N.  Y.  A.  C.  19 
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It  has  recently  been  decided  (Irwin  v.  Curie,  171  N.  Y.  409 ; 
64  N".  E.  161)  that  the  only  statutes  in  this  state  relating  to  the 
subject  of  champerty  or  maintenance  now  in  force  are  to  be 
found  in  sections  73  and  74  of  the  Code  of  Civil  Procedure. 
Section  74  of  the  Code  of  Civil  Procedure  is  founded  upon  sec- 
tion 72  of  the  Eevised  Statutes  (3  Eev.  St.  [5th  Ed.]  478), 
which  section  of  the  Revised  Statutes  was  in  force  at  the  time- 
the  agreement  was  made  between  the  plaintiffs  testator  and  the 
defendants'  testator.  The  provisions  of  section  72  of  the  Re- 
vised Statutes  and  section  74  of  the  code  are  analogous.  In 
the  former  it  is  provided  that: 

"No  person  .  .  .  either  before  or  after  suit  brought,  shall  lend  or 
advance,  or  agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any 

Champerty  and  Maintenance  in  Relation  to  Attorneys, — continued. 

after  the  commencement  of  the  suit,  are  not  a  violation  of  the  statute  pro- 
hibiting advances  in  consideration  of  procuring  demands  for  litigation. 

Bristol  v.  Dann,  12  Wend.  144. 

In  Fogerty  v.  Jordan,  2  Robt.  319,  325,  it  was  held  that  an  agreement  by 
an  attorney  to  commence  a  suit  for  a  client  and  to  "furnish  all  lawyers,, 
expenses,  and  everything  else"  is  not  a  violation  of  the  provisions  of  the* 
statute. 

In  Perine  v.  Dunn,  3  Johns.  Ch.  508,  the  court  held  that  anyone  may 
lawfully  give  money  to  a  poor  man  to  enable  him  to  carry  on  his  suit. 

Money  paid  out  by  an  attorney  for  the  purpose  of  carrying  on  a  suit, 
contrary  to  $  74  of  the  Code  of  Civil  Procedure  cannot  be  recovered  by  ac- 
tion. 

Oshei  v.  Lazzarone,  40  St.  Rep.  660. 

That  the  attorney  for  the  plaintiff  in  an  action  promised  or  gave,  or  pro- 
cured to  be  promised  or  given,  a  valuable  consideration  to  the  plaintiff  as 
an  inducement  to  the  placing  or  in  consideration  of  having  placed  in  his- 
hands  or  in  the  hands  of  another,  the  demand  or  cause  of  action  alleged  in 
the  complaint,  contrary  to  the  provisions  of  the  Code  of  Civil  Procedure, 
does  not  constitute  a  defense  to  such  cause  of  action. 

Story  v.  Satterlee,  13  Daly,  168. 

In  Hall  v.  Gird,  7  Hill,  586,  it  was  held  to  be  no  defense  to  a  suit  in. 
chancery,  instituted  for  the  foreclosure  of  a  mortgage,  that  the  complain- 
ant's solicitor,  by  an  agreement  in  writing  between  him  and  his  client,  i* 
to  have  one  third  of  the  demand  by  way  of  compensation. 
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money  or  any  bond,  bill  of  exchange,  draft  or  other  thing  in  action,  to  any 
person  as  an  inducement  to  the  placing,  or  in  consideration  of  having 
placed  in  the  hands  of  such  attorney,  counselor  or  solicitor,  or  in  the  hand* 
of  any  other  person,  any  debt,  demand  or  thing  in  action,  for  collection." 

Section  74  of  the  code,  based  on  the  section  of  the  Revised 
Statutes  above  quoted,  is  somewhat  broader  in  its  terms.  It 
provides  that: 

"An  attorney  or  counselor  shall  not,  by  himself,  or  by  or  in  the  name  of 
any  other  person,  either  before  or  after  action  brought,  promise  or  give,  or 
procure  to  be  promised  or  given,  a  valuable  consideration  to  any  person,  as 
an  inducement  to  placing  or  in  consideration  of  having  placed  in  his  hands 
.  .  .  a  demand  of  any  kind  for  the  purpose  of  bringing  an  action 
thereon." 

In  the  case  of  Irwin  v.  Curie,  supra,  the  effect  of  this  provi- 
sion of  the  code  was  considered ;  and  it  was  held  that  it  did  not 
apply  to  contracts  made  between  attorneys  and  third  parties,  not 
attorneys,  by  which  the  latter  were  to  share  in  fees  or  compensa- 
tion received  by  the  attorney.  But  the  question  still  remains 
as  to  the  validity  of  a  contract  by  which  an  attorney,  in  consid- 
eration of  having  a  claim  placed  in  his  hands  for  suit,  gives  the 
valuable  consideration  as  an  inducement  that  the  attorney  will 
himself  pay  all  the  expenses,  or,  in  other  words,  that  he  himself 
will  maintain  the  suit.  This  point  was  considered  in  Coughlin 
v.  N.  Y.  C.  &  H.  R.  Railroad  Co.  71  N.  Y.  443,  452;  27  Am. 
Rep.  75,  under  the  provisions  of  the  Revised  Statutes.  In  that 
case  Judge  Earl  says: 

"One  of  the  attorneys  went  to  the  plaintiff,  and,  for  the  purpose  of  in- 
ducing him  to  place  the  claim  in  his  hands  for  prosecution,  agreed  not 
only  to  render  the  services,  but  also  to  advance  all  the  money  needed  to 
carry  on  his  suit.  This,  within  the  meaning  of  the  statute,  was  an  agree- 
ment to  advance  money  to  the  plaintiff.  The  agreement  was  a  plain  vio- 
lation of  the  statute,  and  if  such  agreements  are  allowed  the  purpose  of 
the  statute  will  be  in  great  degree  defeated." 

In  the  case  at  bar  the  agreement  was  not  only  to  advance 
money,  but  to  carry  on  the  suits  or  actions  at  the  expense  of  the 
attorney  himself,  under  the  agreement  that  he  should  receive  a 
certain  compensation ;  and  thus  he  was  promoting  the  suit,  and 
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defraying  for  the  plaintiff  the  expense  thereof.  In  this  view 
of  the  statute  in  the  case  cited,  Judges  Rapallo  and  Andrews 
concurred.  The  attitude  of  the  other  judges  sitting  in  the  case 
does  not  clearly  appear  from  the  report,  but  we  are  of  opinion 
that  the  view  taken  of  the  statute  by  the  court  of  appeals  is 
the  one  that  should  apply  in  this  action. 

We  think,  therefore,  that  the  judgment  and  order  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellants 
to  abide  the  event. 

Hatch,  J.,  concurs.     Laughlin,  J.,  dissents. 

Van  Brunt,  P.  J.  I  concur  in  the  opinion  of  Mr.  Justice 
Pattebson,  so  far  as  the  ground  upon  which  it  reverses  the 
judgment  is  concerned,  but  I  do  not  concur  in  the  view  that 
none  of  the  other  grounds  urged  are  tenable, 

Ingbaham,  J.,  concurs. 


LIVINGSTON  v.  LIVINGSTON. 

[74  App.  Div.  261;  111  8t.  Rep.  476;  77  Supp.  476.] 

{Supreme  Court,  Appellate  Division,  First  Department.    July  8,  1902.) 

1.  Divorce — Judgment — Alimony — Modification — Constitutional   Law. 
Laws  1900,  c.  742,  amending  Code  Civ.  Proc.  §  1759,  subd.  2,  by  extend- 

Note. — Modification  of  Decree  as  to  Alimony 

For  notes  on  "Modification  of  Decree  as  to  Alimony,"  see  5  Ann.  Cas.  9- 
14  and  7  Ann.  Cas.  178-179. 

Since  the  publication  of  the  last  mentioned  note  the  following  pertinent 
adjudications  have  been  made. 

Upon  the  remarriage  of  a  wife,  who  has  obtained  a  divorce,  she  ceases  to 
be  entitled  to  have  the  income  of  a  trust  fund  created  for  the  benefit  of  her 
divorced  husband  applied  to  the  payment  of  alimony  granted  for  her  per- 
sonal use,  especially  when  her  second  husband  is  abundantly  able  to  sup- 
port her. 

Wetmore  v.  Wetmore,  162  N.  Y.  503;  56  N.  E.  997,  reversing  44  App.  Div. 
220;  94  St.  Rep.  711;  60  Supp.  711. 

The  defendant  in  the  case  last  cited  made  further  applications  for  a  modi- 
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ing  the  power  of  the  court,  first  given  by  Laws  1895,  c.  891,  to  modify 
or  vary  a  final  judgment  in  divorce,  as  to  the  alimony  directed  to  be 
paid,  to  such  judgments  theretofore  rendered,  is,  as  to  judgments  which 
had  become  absolute  before  its  adoption,  in  violation  of  Const,  art.  1, 
§  6,  providing  that  no  person  shall  be  deprived  of  property  without 
due  process  of  law. 

McLaughlin,  J.,  dissents. 

Appeal  from  special  term,  New  York  county. 

Action  by  Mary  W.  Livingston  against  William  S.  Livings- 

Modification  of  Decree  as  to  Alimont, — continued. 

ficationof  the  decree  of  divorce  and  of  the  judgment  in  the  action  sequestrat- 
ing the  trust  fund  by  substituting  undertakings,  with  sureties,  for  the  ob- 
ligations imposed  on  him  by  such  decree  and  judgment,  but  his  applica- 
tions were  denied  because  of  his  persistent  contempt  in  refusing  to  comply 
with  the  directions  thereof. 

Wetmore  v.  Wetmore,  34  Misc.  640;  104  St.  Rep.  604;  70  Supp.  604. 

An  order  for  temporary  alimony  will  not  be  modified  so  long  as  the  de- 
fendant is  in  contempt  for  disobedience  of  such  order  and  without  the  juris- 
diction of  the  court. 

Sibley  v.  Sibley,  66  App.  Div.  552;  107  St.  Rep.  244;  73  Supp.  244. 

In  Kiralfy  v.  Kiralfy,  36  Misc.  407;  107  St.  Rep.  708;  73  Supp.  708,  the 
defendant  was  technically  in  contempt  but  having  shown  exhaustion  of  his 
means  to  purge  himself  of  such  contempt  and  his  wife  having  remarried 
and  been  relieved  of  her  own  support  and  that  of  some  of  her  children,  the 
decree  was  modified  to  conform  to  defendant's  reduced  financial  condition. 

In  1900  subdivison  2  of  §  1759  was  amended  so  as  to  open  judgments  of 
divorce  theretofore  rendered  to  the  modification,  which  the  courts  had  con- 
fined to  judgments  rendered  since  1895,  when  the  amendment  was  made 
permitting  such  modification,  unless  the  power  to  make  it  was  reserved  by 
the  original  judgment. 

See  Livingston  v.  Livingston,  7  Ann.  Gas.  178;  46  App.  Div.  18;  95  St. 
Rep.  299;  61  Supp,  299. 

Application  was  again  made  for  modification  after  the  amendment  of 
1900  took  effect  and  on  an  appeal  from  an  order  of  reference  the  plaintiff 
sought  to  raise  the  question  of  the  constitutionality  of  that  amendment  so 
far  as  it  related  to  judgments  prior  to  1894.  The  court  declined  to  pass  on 
the  question  on  appeal  from  an  interlocutory  order. 

Livingston  v.  Livingston,  65  App.  Div.  242;  106  St.  Rep.  487;  72  Supp. 
487. 

The  question  appears  again  in  the  case  in  the  text. 
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ton.  From  an  order  modifying  a  final  judgment  entered  in 
1892  in  an  action  for  divorce  by  reducing  the  amount  of  alimony 
to  be  paid  by  defendant,  plaintiff  appeals.     Reversed. 

Argued  before  Hatch,  McLaughlin,  Patterson,  O'Brien, 
and  Ingraham,  JJ. 

A.  H.  Hummel,  for  appellant. 

J.  V.  V.  Olcott,  for  respondent. 

Ingraham,  J.  This  action  was  commenced  in  the  year  1892, 
in  the  superior  court  of  the  city  of  New  York,  for  a  divorce. 
The  defendant  interposed  an  answer,  which  contained  a  counter- 
claim charging  the  plaintiff  with  adultery,  and  asking  for  affirm- 
ative relief  against  her.  That  action  was  tried  before  a  referee, 
who  reported  in  favor  of  the  plaintiff,  finding  the  defendant 
guilty  of  the  offense  charged,  the  plaintiff  not  guilty,  and  dis- 
missing the  counterclaim;  whereupon  final  judgment  was  en- 
tered granting  the  plaintiff  a  divorce,  awarding  the  custody  of 
the  two  children  of  the  marriage  to  the  plaintiff,  and  directing 
the  defendant  to  pay  to  the  plaintiff  $4,D00  per  year  for  her 
support  and  the  maintenance  and  education  of  the  children. 
Within  a  short  time  after  the  entry  of  this  judgment,  the  de- 
fendant, although  then  a  resident  of  this  state,  went  to  the  state 
of  Pennsylvania,  and,  notwithstanding  the  provisions  of  this 
judgment  and  of  the  statutes  of  this  state,  remarried,  and  at  once 
returned  to  New  York,  and  has  since  lived  here.  Some  seven 
years  after  the  entry  of  this  judgment,  the  plaintiff  remarried, 
and  since  that  time  has  lived  here  with  her  husband.  The  plain- 
tiff, since  the  entry  of  this  judgment,  has  provided  for  the  main- 
tenance, education,  and  support  of  the  children,  and,  according" 
to  her  testimony  before  the  referee,  which  was  not  contradicted, 
has  expended  upon  such  maintenance,  education,  and  support 
the  whole  of  the  amount  received  by  her  from  the  defendant, 
the  whole  amount  being  necessary  for  that  purpose.  One  of  the 
children  is  a  girl  1C  years  of  age,  and  the  other  a  boy  13  years 
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of  age.  On  March  30,  1901,  the  defendant  applied  to  the  spe- 
cial term  to  reduce  the  amount  required  to  be  paid  to  the  plain- 
tiff, upon  the  allegation  that  his  income  has  decreased  since  the 
entry  of  the  judgment,  so  that  it  is  at  present  about  $6,000  per 
year,  and  is  not  sufficient  to  enable  him  properly  to  support  his 
present  family,  and  also  to  pay  the  amount  required  to  be  paid 
by  this  judgment.  Upon  this  application  the  court  reduced  the 
alimony  from  $4,000  to  $3,000  per  year.  The  application  was 
made  under  subdivision  2  of  section  1759  of  the  Code  of  Civil 
Procedure,  as  amended  by  chapter  742  of  the  Laws  of  1900,  and 
the  material  question  presented  is  whether  this  section  of  the 
code,  so  far  as  it  applied  to  judgments  entered  before  the  section 
was  amended,  is  in  violation  of  the  constitution.  At  the  time 
this  judgment  was  entered  the  code  provided  that  in  an  action 
for  a  divorce,  when  the  action  is  brought  by  the  wife,  "the  court 
may  in  the  final  judgment  dissolving  the  marriage  require  the 
defendant  to  provide  suitably  for  the  education  and  maintenance 
of  the  children  of  the  marriage,  and  for  the  support  of  the  plain- 
tiff, as  justice  requires,  having  regard  to  the  circumstances  of 
the  respective  parties"  (subdivision  2,  §  1759,  Code  Civ.  Proc.), 
and  that  in  an  action  for  a  divorce  or  separation,  "where  an  ac- 
tion is  brought  by  either  the  husband  or  wife,  *  *  *  the 
court  must  give  either  in  the  final  judgment  *  *  *  such 
directions  as  justice  requires  between  the  parties  for  the  custody, 
care  and  education  of  any  of  the  children  of  the  marriage. 
Where  the  action  is  brought  as  prescribed  in  article  3  of  this 
title  [for  a  separation]  the  court  may  by  order  at  any  time  after 
final  judgment  annul,  vary  or  modify  such  a  direction"  (section 
1771)  ;  and  sections  1772  and  1773  provide  for  the  enforcement 
of  such  a  judgment.  In  this  judgment  of  divorce  there  was  no 
provision  reserving  the  right  of  the  court  thereafter  to  modify 
its  provisions ;  nor  did  the  statute  in  force  when  the  judgment 
was  granted  authorize  the  court  to  modify  a  judgment  making 
provision  for  the  custody,  education,  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife,  in  an 
action  for  divorce.  It  is  now  settled  that  the  courts  of  this  state 
have  no  common-law  jurisdiction  over  the  subject  of  divorqe,  and 
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the  authority  of  the  court  to  decree  a  divorce  and  to  make  pro- 
vision for  the  support  of  the  wife  and  the  education,  mainte- 
nance, and  support  of  the  children  is  confined  to  the  exercise  of 
such  express  and  incidental  power  as  is  conferred  by  statute. 
Walker  v.  Walker,  155  N.  T.  77;  49  N.  E.  663.  While  there 
is  a  distinction  between  a  judgment  rendered  by  a  court  to  en- 
force a  contract  or  to  determine  the  ownership  of  property  and 
the  provision  of  a  judgment  requiring  the  husband  to  support, 
maintain,  and  educate  his  children  and  support  his  wife  in  an 
action  for  a  divorce,  as  to  the  method  of  enforcement  of  the  judg- 
ment and  the  application  of  the  money  required  to  be  paid  there- 
by, the  obligation  imposed  by  such  a  provision  in  a  judgment 
in  an  action  for  a  divorce  is  based  upon  the  legal  obligation  as- 
sumed by  the  husband  on  his  marriage.  By  the  contract  of 
marriage  the  husband  assumes  certain  pecuniary  obligations 
recognized  by  the  common  law.  He  is  liable  for  the  support  of 
his  wife,  and  any  one  furnishing  necessaries  for  her  support  has 
a  legal  cause  of  action  against  the  husband ;  and  he  is  also  legally 
liable  for  the  support,  maintenance,  and  education  of  his  chil- 
dren during  their  minority.  When  the  state  authorizes  the  sev- 
erance of  the  relations  entered  into  between  the  parties  to  a  mar- 
riage contract,  it  provides  that  the  person  under  this  obligation 
must  make  provision  for  its  performance.  Romaine  v.  Chaun- 
cey,  129  K  Y.  566;  29  N.  E.  826;  14  L.  R.  A.  712;  26  Am. 
St.  Rep.  544.  By  the  judgment  of  divorce  this  obligation  of 
the  father  and  husband  is  determined.  He  is  no  longer  bound 
to  provide  a  home  for  his  family,  or  liable  to  those  who  furnish 
necessaries  for  his  wife  and  children ;  his  sole  obligation  being 
reduced  to  the  payment  required  to  be  made  by  the  judgment. 
People  v.  Cullen,  153  2T.  Y.  629,  636;  47  N.  E.  894;  44  L.  R. 
A.  420.  "His  duty  is  continued,  and  is  measured  and  fixed  by 
the  decree."  Wetmore  v.  Wetmore,  149  K  Y.  520,  529;  44 
K  E.  169;  33  L.  R.  A.  708;  52  Am.  St.  Rep.  752.  The  hus- 
band thus  obtains  by  the  judgment  an  advantage  by  which  the 
obligation  that  he  had  assumed  upon  entering  into  the  marriage 
is  "fixed  and  measured,"  so  that  no  further  obligation  for  the 
support  of  his  wife  and  children  can  be  imposed  upon  him. 
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Kamp  v.  Kamp,  59  N.  Y.  212,  220.  The  court  would  undoubt- 
edly have  the  right  to  reserve  by  the  judgment  power  to  modify 
its  provision,  and  thus  the  right  of  the  wife  and  children  to  the 
eupport  provided  for  by  the  judgment  would  be  subject  to  such 
modification  as  the  court  should,  under  the  power  thus  reserved, 
determine  from  time  to  time  to  be  proper.  But  where  no  such 
power  was  reserved  in  the  judgment,  and  the  judgment  becomes 
absolute,  fixing  definitely  the  amount  that  the  husband  is  to  pay 
in  lieu  of  the  obligation  that  he  had  assumed  upon  his  marriage, 
and  which  existed  at  the  time  the  judgment  was  entered,  no  mat- 
ter what  increase  there  might  be  in  his  income  or  property, 
neither  the  wife  nor  the  children  could  obtain  any  larger  sum 
for  their  support  than  that  provided  for  by  the  judgment;  nor 
could  the  husband  open  up  the  question  as  to  the  amount  to  be 
paid,  so  as  Xo  reduce  it,  because  his  income  had  been  reduced. 
Kamp  v.  Kamp,  supra ;  Walker  v.  Walker,  supra.  The  sum  of 
money  fixed  by  the  judgment  in  such  actions,  whether  to  be  paid 
in  one  gross  sum  or  in  annual  installments,  is  thus  determined 
by  the  judgment  to  be  the  amount  to  be  paid  by  the  husband  and 
father  to  discharge  this  existing  obligation,  and  is  a  distinct  ob- 
ligation imposed  by  the  judgment  upon  him,  by  the  discharge 
of  which  he  is  relieved  of  the  obligation  for  which  he  was  there- 
tofore liable. 

Under  the  Code  of  Civil  Procedure  as  it  existed  at  the  time 
this  judgment  was  entered,  there  was  no  distinction,  as  to  the 
power  of  the  court  to  modify  the  judgment,  between  a  provision 
for  the  support  of  the  wife  and  one  for  the  education  and  main- 
tenance of  the  children.  Prior  to  the  enactment  of  the  Code 
of  Civil  Procedure,  section  59  of  chapter  8,  pt  2,  tit.  1,  art.  5, 
of  the  Kevised  Statutes  provided  that  in  an  action  brought  for 
a  divorce  or  for  a  separation  the  court  may,  "during  the  pend- 
ency of  the  cause,  or  at  its  final  hearing,  or  afterward,  as  occa- 
sion may  require,  make  such  order  as  between  the  parties  for 
the  custody,  care  and  education  of  the  children  of  the  marriage 
as  may  seem  necessary  and  proper,  and  may  at  any  time  there- 
after annul,  vary  or  modify  such  order."  Under  this  provision 
the  court  of  appeals,  in  Erkenbrach  v.  Erkenbrach,  96  N.  Y* 
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456,  held  that  by  expressly  authorizing  an  order  modifying  a 
judgment  to  be  made  after  its  entry  providing  for  the  care,  cus- 
tody, and  education  of  the  children  of  the  marriage  it  impliedly 
prohibited  the  modification  of  a  judgment  of  divorce  in  any 
other  particular.  Upon  the  passage  of  the  second  part  of  the 
Code  of  Civil  Procedure  this  provision  of  the  Revised  Statutes 
was  repealed,  and  section  1771  of  the  Code  of  Civil  Procedure, 
to  which  attention  has  been  called,  was  passed  as  a  substitute 
therefor.  By  that  section  the  right  of  the  court  to  modify  a 
final  judgment,  with  directions  as  to  the  custody,  care  and  edu- 
cation of  the  children  of  the  marriage,  was  confined  to  a  judg- 
ment entered  in  an  action  for  a  separation;  thus  excluding  an 
action  for  divorce.  This  modification  was  significant,  and,  ap- 
plying the  principle  that  granting  authority  to  modify  a  judg- 
ment in  an  action  for  a  separation  which  provides  for  the  care, 
custody,  and  education  of  the  children  prohibits  any  modifica- 
tion except  that  allowed,  the  legislature  had  impliedly  prohibited 
the  court  from  modifying  a  provision  contained  in  a  final  judg- 
ment in  an  action  for  divorce  either  for  the  custody,  care,  and 
education  of  the  children  of  a  marriage  which  was  dissolved  by 
such  final  judgment,  or  for  the  support  of  the  wife.  The 
amendment  of  sections  1759  and  1771  of  the  Code  of  Civil  Pro- 
cedure by  chapter  891  of  the  Laws  of  1895,  giving  the  court 
power  to  annul,  vary,  or  modify  a  direction  for  the  education 
and  maintenance  of  the  children,  or  for  the  support  of  the  wife, 
is  a  legislative  declaration  that  the  law  did  not,  as  it  existed 
before  the  amendment,  embrace  the  provision  that  the  amend- 
ment supplied.  Matter  of  Miller,  110  K  Y.  216 ;  18  K  E. 
139;  Matter  of  Harbeck,  161  K  Y.  211;  55  N.  E. 
850.  In  the  Erkenbrach  case  the  power  of  the  court  to  modify 
a  final  judgment  in  a  divorce  case  providing  for  the  care,  main- 
tenance, and  education  of  the  children  was  placed  solely  upon 
the  ground  that,  under  the  provisions  of  the  Eevised  Statutes 
in  force  when  the  judgment  was  entered,  the  court  was  expressly 
authorized  to  modify,  by  an  order  made  after  judgment,  the  pro- 
vision therein  contained,  by  which  the  care,  custody,  and  main- 
tenance of  the  children  of  the  marriage  were  provided  for.     As, 
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however,  by  the  provision  of  the  Code  of  Civil  Procedure  in 
force  at  the  time  the  judgment  in  this  action  was  entered,  such 
power  was  restricted  to  a  judgment  in  an  action  for  Reparation, 
the  authority  for  a  modification  of  such  a  judgment  in  an  ac- 
tion for  divorce  had  been  repealed  by  the  legislature,  and  the 
general  rule  stated  in  Kamp  v.  Kamp,  supra,  and  which  has 
since  been  uniformly  followed,  should,  I  think,  apply.  A  pro- 
vision in  a  final  judgment  in  an  action  for  a  divorce  directing 
the  payment  of  a  sum  of  money  for  the  support  of  the  wife, 
-or  for  the  care,  education,  and  maintenance  of  the  children,  be- 
came a  binding  obligation  upon  the  defendant,  with  no  power 
reserved  to  the  court  to  modify  it.  In  what  respect  does  this 
-differ  from  an  obligation  to  pay  a  sum  of  money  each  year  in 
consideration  of  the  transfer  to  the  obligor  of  a  piece  of  prop- 
erty? It  is  a  judicial  determination  of  the  amount  required 
to  be  paid  by  a  person  upon  whom  there  is  by  law  a  liability, 
and  in  the  discharge  of  that  liability.  It  vests  in  the  plaintiff 
the  right  to  receive  this  money  in  discharge  of  the  father's  and 
husband's  obligation  to  support  his  wife  and  children.  By  the 
judgment  awarding  the  custody  of  the  children  to  the  wife  there 
was  imposed  upon  her  the  obligation  before  placed  upon  the 
husband  for  the  support  and  education  of  the  children,  and  for 
her  own  support ;  and  as  a  part  of  the  judgment  imposing  that 
obligation  upon  the  wife  it  is  adjudged  that  the  husband  shall 
pay  her  this  sum  of  money  annually.  That  a  judgment  requir- 
ing a  party  to  pay  to  another  a  sum  of  money  is  properly  within 
the  meaning  of  the  constitution  seems  to  me  to  be  a  self-evi- 
dent proposition,  not  denied  by  any  authority  to  which  our  at- 
tention has  been  called.  This  could  hardly  be  denied  if  it  de- 
termined the  right  of  a  party  to  an  action  to  specific  real  or 
personal  property,  and  it  was  so  held  in  Gilman  v.  Tucker,  123 
N.  Y.  190,  203;  28  N.  E.  1040;  13  L.  K.  A.  304;  26  Am.  St. 
Rep.  464.  Where  the  judgment  in  express  terms  adjudges  that 
one  party  pay  to  another  a  sum  of  money,  the  party  in  whose 
favor  the  judgment  is  rendered  obtains  a  right  to  enforce  that 
judgment,  which  is  a  right  of  property ;  and  that  right  the  plain- 
tiff in  this  action  acquired  by  this  judgment     This  right  hav- 
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ing  been  thus  absolutely  assured  by  a  judgment  which  is  unim- 
peached  and  unimpeachable,  fixing  the  amount  of  money  that 
this  defendant  should  pay  to  the  plaintiff  in  discharge  of  the 
legal  obligation  that  he  had  assumed  upon  his  marriage,  became 
in  her  hands  property  which  was  protected  by  the  constitution, 
and  which  neither  the  legislature  nor  the  court  could  deprive  her 
of,  directly  or  indirectly ;  and  this  amendment  of  the  code,  which 
assumes  to  give  to  a  party  to  an  action  which  has  resulted  in 
a  final  judgment  which  had  become  unimpeachable  a  right  to- 
apply  to  have  that  judgment  modified  or  vacated  for  a  cause  not 
existing  at  the  time  the  judgment  was  entered,  because,  if  the 
judgment  were  now  to  be  entered,  its  provisions  would  be  diffeiv 
ent,  indirectly  attacks  the  foundation  of  the  judgment,  and  de- 
prives the  plaintiff  of  rights  of  property  secured  to  her  by  it 
when  entered.  If  this  judgment  had  provided  that  the  defend- 
ant, in  discharge  of  his  obligation  to  the  plaintiff  and  her  chil- 
dren, should  pay  a  gross  sum  of  money  at  a  particular  time,  a 
legislative  act  annulling  that  judgment  would,  I  think,  have  been 
void.  Instead  of  a  direction  to  pay  a  sum  absolute,  it  direct* 
for  a  specific  time  that  the  defendant  pay  to  the  plaintiff  a  fixed 
sum  annually,  and  I  assume  it  would  not  be  disputed  that  an  act 
of  the  legislature  directly  annulling  that  judgment  would  be 
void.  What  the  legislature  could  not  do  directly  it  could  not 
do  indirectly  by  authorizing  a  court  to  annul  such  a  judgment ; 
and  especially  would  this  prohibition  apply  where  the  ground  of 
annulment  was  not  a  mistake  or  an  error  of  the  court  in  pro- 
nouncing the  judgment,  but  because  of  a  change  in  the  pecuniary 
condition  of  thft  defendant,  which  has  made  it  inconvenient  for 
him  to  comply  with  it. 

It  seems  to  me  that  this  attempt  to  abrogate  or  annul  the  pro- 
visions of  a  judgment  legally  entered  by  a  court  of  competent 
jurisdiction  having  jurisdiction  over  all  the  parties  because  of 
the  happening  of  events  subsequent  to  the  entry  of  the  judgment 
is  a  direct  attempt  to  deprive  the  plaintiff  of  property,  and  in 
violation  of  section  6,  art.  1,  of  the  constitution,  which  provides 
that  no  person  shall  be  deprived  of  property  without  due  process- 
of  law.     The  general  rule  is  stated  in  6  Am.  &  Eng.  Enc.  Law 
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(2d  Ed.)  p.  1038:  "No  power  exists  on  the  part  of  the  legis- 
lature to  grant  new  trials  or  rehearings,  or  to  authorize  the  open- 
ing of  a  judgment  previously  rendered,  after  that  remedy  under 
the  general  law  has  expired."  And  on  page  1040 :  "So  the  leg- 
islature cannot  confer  the  right  of  appeal  and  trial  de  novo  in 
the  supreme  court  of  a  cause  wherein  no  such  right  existed  at 
the  time  the  decision  therein  was  rendered."  The  cases  cited 
in  the  notes  show  that  this  principle  has  received  universal  ap- 
proval in  the  various  states  of  the  Union.  It  has  also  been  rec- 
ognized in  the  courts  of  this  state.  In  Oilman  v.  Tucker,  128 
N.  Y.  190;  28  N.  E.  1040;  13  L.  K.  A.  304;  26  Am.  St.  Kep. 
464,  Chief  Judge  Euger  said: 

"We  also  think  the  act  violates  the  constitutional  guaranty,  because  it 
.assumes  to  nullify  a  final  and  unimpeachable  judgment,  not  only  estab- 
lishing the  plaintiff's  right  to  the  premises  in  dispute,  but  also  awarding 
him  a  sum  of  money  as  costs.  ...  It  not  only  does  this,  but  it  at- 
tempts to  reverse  a  judgment,  and  give  to  a  defeated  party  the  fruits  of  a 
recovery  awarded  to  another.  We  must  bear  in  mind  that  a  judgment  has 
here  been  rendered,  and  the  rights  flowing  from  it  have  passed  beyond  the 
legislative  power,  either  directly  or  indirectly,  to  reach  or  destroy.  After 
adjudication,  the  fruits  of  the  judgment  become  rights  of  property.  These 
rights  became  vested  by  the  action  of  the  court,  and  were  thereby  placed 
beyond  the  reach  of  legislative  power  to  affect." 

In  Walker  v.  Walker,  155  N.  Y.  77 ;  49  N.  E.  663,  there  is  a 
strong  intimation  in  the  opinion  that,  if  sections  of  the  code 
there  under  consideration  could  be  held  to  apply  to  judgments 
entered  prior  to  their  adoption,  they  would  be,  so  far  as  they  af- 
fected such  judgments,  unconstitutional;  the  court  saying: 

"If  such  an  effect  was  given  to  them,  their  constitutionality  might  well 
be  doubted,  as  they  might  affect  the  vested  rights  of  a  party,  and  impair 
the  obligations  of  contracts.'9 

In  Burch  v.  Newbury,  10  N.  T.  374,  it  was  held  by  the  court 
of  appeals  that  the  legislature  had  no  right  to  give  to  a  party 
to  an  action  a  right  to  appeal  from  a  final  judgment  after  that 
right  had  expired,  as  such  an  act  of  the  legislature  was  in  viola- 
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tion  of  the  principle  of  article  1,  §  6,  of  the  constitution  of  this 
state.     The  court  in  that  case  say : 

"The  act  assumes  to  create  the  means  by  which  the  complainant  may 
open  the  decree  for  a  reconsideration  and  adjudication  upon  the  merits  in 
controversy  in  the  suit  between  the  parties.  ...  I  think  the  provision 
contained  in  the  constitution  referred  to  secures  a  person  against  being 
deprived  of  his  property,  either  contingently  or  absolutely.  If  the  appeal 
authorized  to  be  taken  by  the  act  may  result  in  depriving  the  defendant  of 
his  property,  it  is,  in  my  opinion,  contrary  to  the  constitution." 

The  provision  of  the  code  under  which  this  application  was 
made  was  added  to  section  1759  by  chapter  742  of  the  Laws  of 
1900,  and  is  as  follows: 

"The  court  may,  ...  by  order,  upon  application  of  either  party  to> 
the  action,  and  after  due  notice  to  the  other  to  be  given  in  such  manner  as 
the  court  shall  prescribe,  at  any  time  after  final  judgment,  whether  hereto- 
fore or  hereafter  rendered,  annul,  vary  or  modify  such  a  direction." 

We  think  this  provision,  so  far  as  it  applies  to  judgments 
which  had  become  absolute  before  its  adoption,  was  in  violation 
of  the  constitution  and  therefore  void. 

It  is  doubtful  in  this  case  whether  the  application  should  be 
granted  if  the  court  had  the  power.  The  defendant  was  a  resi- 
dent of  this  state,  was  convicted  of  a  violation  of  his  marital 
obligation,  and  was  prohibited  both  by  the  judgment  and  the 
statute  law  from  marrying  again  during  the  lifetime  of  the 
plaintiff.  Notwithstanding  this  prohibition,  immediately  after 
the  judgment  was  entered  he  went  to  another  state,  and  there 
violated  the  prohibition,  and  returned  to  this  state,  and  has  lived 
here  from  that  time  to  the  present.  He  now  comes  to  the  court 
asking  to  be  relieved  from  a  judgment  making  a  provision, 
which,  when  made,  was  proper,  and  consistent  with  his  condi- 
tion, for  the  support  of  his  lawful  wife  and  children ;  he  claim- 
ing that  he  has  assumed  new  obligations  (prohibited  by  law), 
which  require  hirn  to  apply  his  income  in  that  direction,  rather 
than  to  the  discharge  of  this  judgment  While  we  recognize 
that  this  prohibition  has  no  extraterritorial  effect,  and  does  not 
invalidate  a  marriage  in  another  state  legal  in  the  place  where  it 
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was  performed,  the  act  of  the  defendant  was  clearly  one  in  vio- 
lation of  our  law, — the  law  of  the  state  of  which  he  was  a  citi- 
zen, and  with  which  he  was  bound  to  comply.  Nor  is  there  any 
evidence  that  the  cost  of  the  maintenance  and  education  of  their 
children  has  decreased  since  the  judgment  was  entered,  and  the 
evidence  is  undisputed  that  the  amount  required  to  be  paid  by 
this  judgment  is  necessary  for  that  purpose. 

It  follows  that  the  order  appealed  from  should  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion  denied,  with 
$10  costs. 

O'Brien  and  Hatch,  JJ.,  concur.  Patterson,  J.,  concurs 
in  result 

McLaughlin,  J.  (dissenting).  I  think  chapter  742  of  the 
Laws  of  1900  is  constitutional.  Whatever  power  the  court  has 
over  the  subject  of  divorces,  including  the  power  to  award  ali- 
mony, is  derived  from  the  legislature ;  and  that  body  can,  at  its 
pleasure,  increase  or  diminish  the  power  thus  given.  Walker 
v.  Walker,  155  N.  Y.  77;  49  N.  E.  663.  Nor  can  alimony 
which  has  not,  by  the  terms  of  the  decree,  become  payable,  be 
considered  property  in  the  sense  in  which  that  term  is  generally 
understood.  I  am  also  of  the  opinion  that  the  court  very  prop- 
erly, under  the  facts  presented,  reduced  the  alimony  here  award- 
ed from  $4,000  to  $3,000  per  year.  Whatever  may  be  said  as 
to  the  obligation  resting  upon  a  husband  to  support  his  wife, 
and  as  to  the  propriety  of  the  court,  in  case  of  a  divorce,  making 
suitable  provision  to  that  end,  it  has  no  application  here,  ^he 
award  in  this  case  was  made  to  the  wife.  She  has  again  mar- 
ried, and  immediately  upon  her  marriage  to  her  present  hus- 
band she  ceased  to  be,  in  every  sense,  the  defendant's  wife; 
hence  the  reason  which  existed  when  the  alimony  was  awarded, 
and  which  solely  induced  the  court  to  grant  it,  also  ceased.  Wet- 
more  v.  Wetmore,  162  N.  Y.  503;  56  N.  E.  997;  48  L.  R  A. 
666.  In  contracting  that  marriage  she  became  the  wife  of  an- 
other man,  with  whom  she  is  now  living,  and  presumably  he  is 
discharging  the  legal  and  moral  obligation  which  rests  upon  him, 
viz.,  to  support  her.     According  to  the  moral  code,  which  is  uni- 
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versally  recognized  in  civilized  countries,  one  man  is  not  per- 
mitted to  support  another  man's  wife.  It  is  antagonistic  to  the 
marriage  relation,  ought  not  to  be  sanctioned  by  the  parties 
themselves,  and,  if  so,  ought  to  be  and  is  condemned  by  public 
Bentiment  in  every  case,  so  far  as  I  am  aware,  unless  supported 
by  a  decree  of  the  court ;  and>  in  my  opinion,  the  court  should 
not  sanction  an  act  of  this  kind  which  otherwise  would  be  uni- 
versally condemned.  Where  a  wife  has  been  awarded  alimony 
for  her  support,  the  payment  of  the  same,  in  case  of  her  remar- 
riage, should  immediately  terminate.  Substantially  the  same 
argument  as  here  made  was  made  in  Wetmore  v.  Wetmore, 
supra,  but  the  court  held  that,  upon  the  husband  showing  that 
by  reason  of  a  change  in  his  financial  condition  he  was  unable 
to  pay  the  award  originally  made,  the  special  term  correctly 
reduced  the  amount  awarded. 


KELLEY  v.  KREMER  et  al 

[H  App.  Div.  456;  111  St.  Rep.  515;  77  Supp.  515.] 

{Supreme  Court,  Appellate  Division,  First  Department.    July  8,  1902.) 

1.  Bankruptcy — Action  by  Trustee — Costs — 8ecubjty  fob. 
A  defendant  in  an  action  by  a  trustee  in  bankruptcy  on  a  cause  .accruing 
after  the  appointment  of  the  trustee  is  not  entitled  to  security  for 
costs  under  Code  Civ.  Proc.  §  3268,  which  provides  that  such  security 
shall  be  given  if  the  cause  of  action  existed  before  the  adjudication.* 

•For  note  on  "Security  for  Costs  in  Actions  by  and  against  Trustees  in 
Bankruptcy,"  see  9  Ann.  Cas.  377-380. 

The  following  cases  are  also  apposite: 

Security  for  costs  need  not  be  given  under  $  3268  of  the  Code  of  Civil 
Procedure  by  a  trustee  in  bankruptcy  in  an  action  to  set  aside  transfers 
made  by  the  bankrupt. 

Schreier  v.  Hogan,  70  App.  Div.  2;  108  St.  Rep.  1051;  74  Supp.  1051. 

In  an  action  by  a  trustee  in  bankruptcy  to  recover  on  a  cause  of  action 
existing  in  favor  of  the  bankrupt  prior  to  the  proceedings  in  bankruptcy,  it 
rests  entirely  within  the  discretion  of  the  court  to  determine  upon  the  par- 
ticular facts  whether  security  will  be  required. 

Joseph  v.  Makley,  73  App.  Div.  156;  110  St.  Rep.  669;  76  Supp.  669. 
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2.  Same— Ex  Parte  Application. 

Code  Civ.  Proc.  §  3271,  authorizing  the  court,  in  its  discretion,  to  re- 
quire a  trustee  of  an  express  trust  to  give  security  for  costs  on  bring- 
ing suit,  does  not  authorize  the  court  to  require  such  security  on  an  ex 
parte  application  by  defendant. 

3.  Same — Motion  to  Vacate. 

The  right  of  a  defendant  to  security  for  costs,  under  Code  Civ.  Proc  8 
3271,  authorizing  the  court,  in  its  discretion,  to  require  security  for 
costs  in  actions  by  trustees  of  express  trusts,  etc.,  may  be  considered 
on  motion  to  vacate  an  unauthorized  ex  parte  order  requiring  security. 

4.  Same — Waives  of  Security. 

The  filing  of  an  answer  in  an  action  by  a  trustee  in  bankruptcy  before 
the  making  of  an  application  for  security  for  costs  is  a  waiver  of  the 
right  to  such  security  unless  defendant  shows  a  good  excuse. 

5.  Same. 

An  affidavit  setting  up  that  defendant  filed  his  answer  before  making  ap- 
plication for  security  for  costs  because  the  court  was  not  in  session  for 
ex  parte  business,  so  that  he  could  not  secure  an  extension  of  time  to 
answer,  does  not  show  facts  relieving  him  from  his  failure  to  apply 
for  security  before  answering,  as  the  time  to  answer  could  be  extended 
by  any  judge. 

Appeal  from  special  term,  New  York  County. 

Action  by  M.  Edwin  Kelley,  as  trustee  in  bankruptcy,  against 
Benjamin  M.  Kremer  and  others.  From  an  order  denying 
plaintiff's  motion  to  vacate  a  prior  order  requiring  him  to  give 
security  for  costs,  he  appeals.     Reversed. 

Argued  before  Van  Brunt,  P.  J.,  and  Hatch,  Patterson, 
Ingraham,  and  Laughlin,  JJ. 

Mark  H.  Ellison,  for  appellant 

Benjamin  Patterson,  for  respondents. 

Hatch,  J.  The  plaintiff,  a  trustee  in  bankruptcy,  brings 
'this  action  to  set  aside  certain  assignments  which  gave  an  un- 
lawful preference  to  certain  creditors  in  violation  of  the  provi- 
sions of  the  bankrupt  laws.  After  the  joinder  of  issue  by  the 
service  of  an  answer,  the  defendants  applied  for  and  obtained 

XI.  N.  Y.  a.  c.  20 


306  VOLUME  XL 


Appellate  Division.  [July* 


an  ex  parte  order  under  section  3268  of  the  Code  of  Civil  Pro- 
cedure, requiring  the  plaintiff,  as  such  trustee,  to  file  security 
for  costs.  The  plaintiff  thereupon  moved  to  vacate  such  order 
upon  the  ground  that,  as  no  cause  of  action  existed  in  favor  of 
anybody  prior  to  the  appointment  of  the  plaintiff  as  trustee,  the 
provisions  of  section  3268  did  not  apply.  There  is  no  doubt 
as  to  the  correctness  of  the  plaintiff's  contention  in  this  respect 
Rielly  v.  Rosenberg,  9  Ann.  Cas.  377 ;  57  App.  Div.  408 ;  102 
St  Rep.  265 ;  68  Supp.  265.  It  is  only  where  the  cause  of  ac- 
tion has  existence  prior  to  the  adjudication  in  bankruptcy  that 
the  defendant  becomes  entitled  to  require  security  for  costs  as 
matter  of  right.  Schreier  v.  Hogan,  70  App.  Div.  2 ;  108  St. 
Rep.  1051 ;  74  Supp.  1051.  The  court  below  denied  the  mo- 
tion to  vacate  upon  the  ground  that  by  virtue  of  section  3271 
of  the  Code  of  Civil  Procedure  there  existed  the  right  to  grant 
the  order  requiring  security  for  costs  to  be  filed  in  its  discre- 
tion. It  is  undoubtedly  true  that  the  court  possesses  such 
power,  and  may  exercise  it  in  a  proper  case ;  but  the  application 
under  this  section  cannot  be  made  ex  parte.  Notice  is  required,, 
and  application  must  be  made  to  the  court  Pursley  v.  Rod- 
gers,  44  App.  Div.  139 ;  95  St.  Rep.  1015 ;  61  Supp.  1015.  It 
is  clear,  therefore,  that  the  first  order  was  improperly  granted,, 
and  the  plaintiff  became  entitled  to  have  his  motion  granted, 
unless  the  court  was  authorized  upon  the  motion  to  vacate,  to 
hear  and  determine  the  question  upon  the  merits,  treating  the 
same  as  though  motion  had  been  made  therefor,  as  the  parties 
were  then  all  before  the  court.  There  is  authority  for  such  con- 
clusion, and  in  a  proper  case  the  court  may  consider  and  dispose 
of  the  question  of  the  right  to  the  security  for  costs  as  a  dis- 
cretionary matter  upon  a  motion  made  to  vacate  the  ex  parte 
order.  Corbett  v.  Brantingham,  65  App.  Div.  335 ;  106  St- 
Rep.  763 ;  72  Supp.  763.  It  is  the  settled  rule,  however,  that 
the  defendant  must  make  his  motion  to  file  security  for  costs 
before  service  of  the  answer,  as  by  such  service  he  waives  the 
right  to  such  security.  Henderson,  Hull  &  Co.  v.  McNally,  6 
Ann.  Cas.  166;  33  App.  Div.  132;  87  St  Rep.  351;  53  Supp. 
351;  28  Civ.  Pro.  174.     In   the   present  case,  therefore,  the 
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plaintiff  was  entitled  to  relief  upon  two  grounds:  First,  the 
code  did  not  authorize  an  ex  parte  application;  and,  second, 
there  was  waiver  of  right  to  security  by  the  service  of  the  an- 
swer. The  court,  however,  had  power  to  relieve  from  the  latter 
condition  upon  the  defendants  showing  facts  which  excused 
their  default  in  not  moving  earlier,  and  relieving  from  the  ef- 
fect of  the  waiver.  It  is  the  claim  of  the  respondents  that  they 
showed  themselves  entitled  to  such  relief.  The  affidavit  in  ex- 
cuse, however,  shows  that  the  defendants  served  their  answer 
with  full  knowledge  of  what  its  effect  would  be.  They  aver  as 
an  excuse  that  they  could  obtain  no  extension  of  time  to  answer, 
and  that  the  court  for  ex  parte  business  was  not  in  session,  so 
that  they  could  not  obtain  an  extension  of  time.  It  is  not  dis- 
closed by  the  affidavit  that  they  -made  the  slightest  effort  to  pro- 
cure an  order  extending  their  time  to  answer.  Such  order 
could  be  granted  by  any  judge,  either  in  or  out  of  court  There 
is  not  a  word  in  the  defendants'  affidavit  to  show  that  they  ever 
prepared  a  paper  or  sought  to  find  a  judge  to  obtain  an  order  of 
extension,  but,  relying  upon  the  fact  that  the  court  was  not  in 
session,  served  their  answer,  and  took  their  chances  of  being  re- 
lieved from  the  condition  in  which  such  act  placed  them.  There 
is,  therefore,  not  the  slightest  excuse  shown  entitling  the  defend- 
ants to  relief  from  the  waiver  which  the  service  of  the  answer 
involved.  Nor  did  they  attempt  to  take  immediate  action  to  se- 
cure such  result,  but,  on  the  contrary,  applied  ex  parte,  and  as 
matter  of  right  There  was  no  ground,  therefore,  upon  which 
the  court  was  authorized  to  exercise  its  discretion  under  section 
3271  of  the  code. 

The  order  should  therefore  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.  All 
concur. 
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PEOPLE  v.  FOODY. 

[88  Misc.  357;  111  St.  Rep.  948;  77  8upp.  943.] 

(Court  of  General  Sessions,  New  York  County.    June,  1902.) 

1.  Criminal  Law — Inspection  op  Grand  Jury's  Minutes. 
Where  defendant  has  had  no  preliminary  examination  in  a  magistrate's 
court,  an  application  to  inspect  the  minutes  of  the  grand  jury  which 
indicted  him  should  be  granted. 

Note. — Inspection  of  Grand  Jury's  Minutes. 

While  the  courts  have  on  some  occasions  expressed  doubt  as  to  their 
power  to  make  an  order  permitting  a  defendant  to  inspect  the  minutes  of 
the  grand  jury,  it  is  now  well  settled  that  the  court  has  discretionary 
power  in  that  regard. 

People  v.  Molineux,  27  Misc.  60;  01  St.  Rep.  936;  57  Supp.  936. 

Matter  of  Gardiner,  31  Misc.  364;  98  St.  Rep.  760;  64  Supp.  760. 

Eighmy  v.  People,  79  N.  Y.  546. 

People  v.  Naughton,  38  How.  Pr.  430;  7  Abb.  Pr.   (N.  S.)  421. 

People  v.  Bellows,  1  How.  Pr.   (N.  S.)   149. 

Why,  under  the  laws  of  this  state,  any  such  doubt  ever  existed  in  the 
minds  of  the  court  is  a  mystery. 

Section  256  of  the  Code  of  Criminal  Procedure  says:  "The  grand  jury 
can  receive  none  but  legal  evidence." 

Section  250  of  the  Code  of  Criminal  Procedure  says:  "The  grand  Jury 
must  appoint  one  of  their  number  as  clerk,  who  is  to  preserve  minutes  of 
their  proceedings  (except  of  the  votes  of  the  individual  members  on  a 
presentment  or  indictment),  and  of  the  evidence  given  before  them." 

The  province  of  the  grand  jury  is  to  impartially  investigate  as  to 
whether  or  not  a  crime  has  been  committed.  In  this  investigation  the 
law  says  they  can  receive  only  legal  evidence.  How  will  the  accused  ever 
know  whether  or  not  it  was  upon  legal  evidence  he  was  indicted  unless  he 
is  permitted  to  see  the  evidence? 

In  People  v.  Naughton,  38  How.  Pr.  430;  7  Abb.  Pr.  (N.  S.)  421; 
it  is  well  said:  "Abuses  have  become  frequent  in  the  grand  jury  system, 
and  in  many  instances  great  injustice  has  been  perpetrated  upon  individ- 
uals.   Many  indictments  are  found  that  are  never  brought  to  trial;  many 
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,2.  Same. 

The  allowance  of  an  inspection  of  the  minutes  of  the  grand  jury  by  de- 
fendant does  not  unduly  invade  the  secrecy  of  their  proceedings  when 
publicity  has  already  been  given  to  the  indictment  against  him. 

3.  Same. 

That  defendant  has  been  tried  before  the  city  commissioner  of  police  on 
similar  charges  is  no  ground  for  refusing  his  request  to  inspect  the 
minutes  of  the  grand  jury  which  indicted  him. 

Michael  E.  Foody  was  indicted  for  crime,  and  moves  for 
leave  to  inspect  the  minutes  of  the  grand  jury.       Granted. 

Black,  Olcott,  Gruber  &  Bonynge  (W.  M.  K.  Olcott,  coun- 
sel), for  the  motion. 

Inspection  op  Grand  Juby's  Minutes, — continued. 

innocent  persons  are  indicted,  when  if  sufficient  scrutiny  had  been  observed, 
an  indictment  never  would  have  been  found." 

It  was  held  in  People  v.  Richmond,  5  N.  Y.  Crim.  97;  that  a  defendant 
cannot  compel  the  exhibition  to  himself  or  his  counsel  of  the  minutes  of 
the  grand  jury  or  the  testimony  of  the  people's  witnesses  before  it,  for  any 
other  purpose  than  to  enable  him  to  set  aside  the  indictment  on  the  grounds 
set  forth  in  §  313,  Code  of  Criminal  Procedure. 

And  in  People  v.  Jaehne,  4  N.  Y.  Crim.  161  it  was  held  that  the  de- 
fendant is  not  entitled  as  a  matter  of  right  to  the  evidence  taken  before 
the  grand  jury  except  for  a  special  reason  such  as  to  move  to  set  aside 
the  indictment. 

But  it  will  be  noted  that  in  this  case,  page  167,  the  court  expressed 
doubt  as  to  its  power  to  make  such  an  order  in  any  case. 

At  the  present  time  it  is  difficult  if  not  impossible  to  formulate  any  rule 
as  to  the  requirements  of  an  application  for  leave  to  inspect  the  grand 
jury  minutes. 

The  tendency  of  the  later  decisions  as  well  as  the  dictates  of  common 
sense  would  indicate  that  in  the  majority  of  cases  the  defendant  should 
be  entitled  to  the  inspection. 

In  People  v.  Molineux,  27  Misc.  60,  63;  91  St.  Rep.  936;  57  Supp.  936; 
Justice  Blanchard  said:  "The  rule  is  that  the  defendant  must  show 
cause  which  shall  be  sufficient  in  the  judgment  of  the  court.  I  find  no 
authority  for  the  proposition  that  he  must  show  extraordinary  cause." 

And  in  the  Matter  of  Gardiner,  31  Misc.  364,  369;  98  St.  Rep.  760;  64 
Supp.  760,  it  is  said  that  it  is  the  usual  and  ordinary  practice  of  the  court 
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William  Travers  Jerome,  Dist.  Atty.,  opposed. 

Foster,  J.  The  salutary  rule  laid  down  by  Judge  Blanch- 
ard  in  People  v.  Molineux,  27  Misc.  60;  91  St.  Kep.  936;  57 
Supp.  936,  based  upon  many  authorities  therein  cited,  and 
which  has  since  been  followed  almost  without  exception  in  like 
cases,  seems  to  require  me  to  grant  this  motion.  The  defend- 
ant has  had  no  preliminary  examination  in  the  magistrate's 
court,  and,  therefore,  no  opportunity  to  be  confronted  by,  nor 
to  cross  examine  the  witnesses  against  him.  It  is  true  that  he 
has  been   tried   before   the  commissioner  of  police  on  similar 

Inspection  of  Gband  Jubt's  Minutes, — continued. 

to  permit  an  inspection  of  the  minutes  or  to  order  them  filed  in  a  proper 
case.. 

It  is  said  in  People  v.  Molineux,  27  Misc.  60,  61;  01  St.  Rep.  936; 
57  Supp.  936,  "In  the  very  recent  case  of  People  v.  Willis,  County- 
Court  Kings  County,  Aspinwall,  J.,  on  the  defendant's  motion  for  inspec- 
tion of  the  minutes  of  the  grand  jury,  inquired :  'Was  there  any  examina- 
tion before  a  magistrate?1  And  receiving  a  negative  answer  the  judge 
said:  'It  is  the  practice  of  this  court  to  grant  a  motion  of  this  kind 
where  there  has  been  no  preliminary  examination.' " 

In  People  v.  Kane,  supreme  court,  second  department,  opinion  filed 
February  22,  1899,  it  is  stated:  "For  the  most  part,  criminal  proceed- 
ings are  begun  by  the  issue  of  a  warrant,  whereupon  there  follows  an  ex- 
amination before  a  magistrate.  Then  the  defendant  may  face  the  wit- 
nesses; may  cross-examine  them,  and  may  give  evidence  on  his  own  part, 
all  before  he  can  be  held  for  the  action  of  the  grand  jury. 

Where  a  prosecution  is  begun  in  the  grand  jury  room,  these  privileges 
are  withheld  from  the  defendant,  and  he  must  proceed  or  stand  trial,  ap- 
prised only  by  the  accusation  of  the  indictment  and  by  the  names  of  the 
witnesses  indorsed  upon  it.  A  defendant  who  seeks  inspection  of  the 
grand  jury  minutes  on  the  sole  plea  that  he  has  been  deprived  of  a  pre- 
liminary examination  should  have  the  ear  of  the  court." 

To  the  same  effect  is  the  opinion  of  Cowing,  J.,  in  People  v.  Harris,  In 
opinion  filed  in  court  of  general  sessions,  New  York  County,  June  30,  1891. 

In  People  v.  Bellows,  1  How.  Pr.  (N.  S.)  149;  the  court  says:  "The 
defendant  should  be  advised  of  the  accusations  against  him,  with  sufficient 
certainty  to  enable  him  to  prepare  for  his  defense.  There  is  no  good  rea- 
son why  such  a  requirement  should  not  be  enforced.  .  .  .  The  law  is 
not  seeking  victims,  but  criminals,  and  every  man  until  he  is  proved  to  be 
guilty  is  presumed  to  be  innocent." 
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charges,  but  non  constat  that  the  charges  and  the  witnesses  in 
this  action  are  identical  with  those  in  that  proceeding.  Indeed, 
the  defendant's  counsel  urges  that  they  are  different,  and  offers 
to  withdraw  this  motion  if  assured  by  the  district  attorney  that 
the  witnesses  and  the  testimony  are  the  same.  If  different,  the 
•defendant  ought  to  be  permitted  the  inspection  prayed  for, 
while,  if  alike,  the  people  cannot  be  prejudiced  by  granting  him 
such  inspection.  Nor  is  the  secrecy  of  the  proceedings  of  the 
grand  jury  improperly  or  unjustly  invaded  by  such  inspection. 
The  publicity  of  the  indictment  disposes  of  that.  Had  the  in- 
quest of  the  grand  jury  resulted  in  a  dismissal  of  the  charges, 
then  only  would  it  be  an  injustice  to  the  defendant  to  give  cur- 
rency to  the  evidence  taken.  I  take  it,  the  chief  reason  for  the 
secrecy  of  the  proceedings  of  the  grand  jury,  is  that  those  who 
are  groundlessly  accused  may  not  be  unnecessarily  humiliated 
by  a  publication  of  the  ex  parte  charges  made  and  evidence  re- 
ceived against  them. 

The  motion  for  leave  to  inspect  the  minutes  of  the  grand  jury 
herein  is  granted.     Motion  granted. 


PEOPLE  v.  NASH. 

[38  Misc.  283;  111  St.  Rep.  9M;  77  Supp.  &M-] 

(Court  of  General  Sessions,  New  York  County.    June,  1902.) 

1.  Criminal  Law — Appeal — Preservation  op  Evidence. 

A  judgment  of  a  city  magistrate  finding  defendant  guilty  will  be  re- 
versed on  appeal  where  the  evidence  taken  on  the  trial  is  not  pre- 
served.* 

Appeal  from  city  magistrate's  court. 

John  S.  Nash  was  convicted  of  disorderly  conduct,  and  ap- 
peals.    Reversed. 

•For  note  on   "Preservation  of  Testimony  by  Magistrate,"  see  9  Ann. 
Cas.  357-360. 
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Benjamin  Patterson,  for  appellant. 
William  Travers  Jerome,  Dist.  Atty.,  for  the  People. 

Foster,  J.  This  is  an  appeal  from  a  judgment  of  the  city 
magistrate's  court  adjudging  the  defendant  guilty  of  disorderly 
conduct  On  this  appeal  questions  inter  alia  are  raised  as  to 
the  rulings  of  the  court  below  on  the  admissibility  of  evidence, 
and  as  to  the  sufficiency  of  the  evidence  to  justify  the  convic- 
tion of  the  defendant.  No  evidence  has  been  returned  to  this, 
court,  and  it  appears  from  the  statement  of  counsel  that  through 
the  oversight  of  the  court  below  no  evidence  was  preserved.  Cer- 
tainly no  evidence  is  contained  in  the  return  of  the  court  below* 
The  court  of  appeals  in  People  v.  Giles,  152  K  Y.  136;  46  N* 
E.  326,  the  appellate  division  in  People  v.  Hines,  9  Ann.  Cas. 
357 ;  57  App.  Div.  419 ;  102  St  Rep.  276 ;  68  Supp.  276,  and 
this  court  in  People  v.  Benison,  32  Misc.  366;  100  St  Eep. 
734 ;  66  Supp.  734,  and  in  many  other  cases,  have  pointed  out 
in  no  doubtful  terms  the  propriety,  as  well  as  the  necessity,  of 
preserving  the  evidence  whenever  a  case  is  heard  and  deter- 
mined, and  declare  the  failure  to  so  preserve  the  testimony  re- 
versible error.  Why  this  plain  and  manifestly  proper  require- 
ment of  the  law  is  so  frequently  disregarded  is  past  finding  out 
It  entails  much  unnecessary  hardship  and  expense  both  to  the 
people  and  to  the  unfortunate  defendant,  and  merits  condemna- 
tion.    The  judgment  must  be  reversed,  and  a  new  trial  ordered* 

Judgment  reversed,  and  new  trial  ordered* 
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GOLDSTEIN  v.  MARX  et  aL 

[73  App.  Div.  545;  111  St.  Rep.  956;  77  Supp.  956.1 
{Supreme  Court,  Appellate  Division,  First  Department.    June  20,  1902.Y 

1.  Venue — Place  of  Trial. 

Where  the  place  of  trial  named  in  a  summons  and  that  named  in  a. 
complaint  are  different,  the  county  named  in  the  complaint  deter- 
mines the  venue  of  the  action. 

2.  Same — Variance, 

Where  an  attorney  inadvertently  names  a  different  place  of  trial  in  the- 
complaint  from  that  named  in  the  summons,  which  was  the  proper 

Note. — Designation  of  Venus  of  Action. 

a.  Statute—  313. 

b.  In  general. — 314. 

c  Plaintiff 8  mode  of  correcting  designation  of  place  of  trial. — 314. 
<L  Defendant's  remedy  where  wrong  place  of  trial  designated. — 316. 


a.  Statute. 


The  summons  must  contain  the  title  of  the  action,  specifying  the  court 
In  which  the  action  is  brought,  the  names  of  the  parties  to  the  action,  and, 
if  it  is  brought  in  the  supreme  court,  the  name  of  the  county  in  which  the 
plaintiff  desires  the  trial;  and  it  must  be  subscribed  by  the  plaintiff's  at- 
torney, who  must  add  to  his  signature  his  office  address,  specifying  a 
place  within  the  state  where  there  is  a  postoffioe.  If  in  a  city,  he  must 
add  the  street  and  street  number,  if  any,  or  other  suitable  designation  of 
the  particular  locality. 

Section  417  Code  Civil  Procedure. 

The  complaint  must  contain:  The  title  of  the  action,  specifying  tho> 
name  of  the  court  in  which  it  is  brought;  if  it  is  brought  in  the  supreme 
court,  the  name  of  the  county,  which  the  plaintiff  designates  as  the  place 
of  trial,  and  the  names  of  all  the  parties  to  the  action,  plaintiff  and  de- 
fendant. 

Section  481,  subd.  1,  Code  Civil  Procedure. 
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county,  it  will  not  effect  a  change  in  the  place  of  trial,  provided  he 
moves  promptly  to  correct  the  error  before  his  adversary  has  acted 
upon  the  assumption  that  the  change  was  intentional. 

Appeal  from  special  term,  New  York  county. 

Action  by  Abraham  Goldstein  against  Samuel  Marx  and 
Charles  Jacobs.  From  an  order  denying  defendants'  motion  to 
compel  plaintiff  to  accept  service  of  an  order  extending  defend- 
ants' time  to  answer,  they  appeal.     Affirmed. 

The  following  is  the  opinion  of  Gildersleeve,  J.,  delivered 
at  special  term : 

The  motion  is  to  compel  plaintiff  to  accept  the  service  of  an  affidavit 
Designation  of  Venue  op  Action, — continued. 

b.  In  general, 

A  sufficient  designation  of  the  county  in  which  the  plaintiff  desires  the 
trial  is  made,  where  there  appears  in  the  caption  of  the  summons  in  an 
action  brought  in  the  supreme  court,  the  words  "City  and  County  of  New 
York." 

Ward  v.  Sands,  10  Abb.  N.  C.  60. 

In  case  the  place  of  trial  named  in  the  summons  and  that  named  in  the 
complaint  are  different,  the  county  named  in  the  complaint  determines  the 
venue  of  the  action. 

Fisher  v.  Ogden,  12  App.  Div.  602;  77  St.  Rep.  Ill;  43  Supp.  111. 

Where,  however,  a  different  place  of  trial  was  named  in  the  complaint 
from  that  named  in  the  summons  through  inadvertence  of  the  attorney,  the 
former  place  will  not  be  held  conclusive  of  the  matter,  provided  such  at- 
torney moves  promptly  to  correct  the  error,  and  does  not  permit  his  ad- 
versary to  act  upon  the  assumption  that  the  change  was  intentional. 

Id. 

c.  Plaintiff 8  mode  of  correcting  designation  of  place  of  trial. 

If  the  plaintiff  desires  to  change  the  venue  of  his  action  the  proper 
course  for  him  to  pursue  is  to  move  to  amend  his  complaint  by  changing 
the  place  of.  trial. 

Swartwout  v.  Payne,  16  Johns.  149. 

Barstow  v.  Randall,  5  Hill,  518. 

Where  the  defendant  has  not  taken  action  based  upon  the  assumption 
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And  order  extending  time  of  defendants  to  answer.  The  summons  places 
the  venue  in  Queens  county,  while  the  complaint  places  it  in  New  York 
•county.  The  order  was  obtained  in  New  York  county.  The  defendants  ap- 
peared in  the  action,  and  in  their  notice  of  appearance  placed  the  venue  in 
New  York  county.  The  plaintiff's  attorney,  upon  receiving  the  notice  of 
appearance,  scratched  out  "New  York  county,"  as  claimed  by  defendants, 
■and  replaced  it  by  "Queens  county,"  against  the  protest  of  defendants'  at- 
torney. Thereafter  defendants'  attorney  notified  plaintiff's  attorney,  in- 
forming him  that  the  complaint  was  entitled  New  York  county,  and  that 
defendants  elected  to  have  the  action  remain  in  New  York  county.  There- 
after defendants  obtained  an  order  in  New  York  county  extending  defend- 
ants' time  to  answer.  This  order  was  returned,  on  the  ground  that  the 
•affidavit  and  order  were  not  folioed,  as  required  by  rule  19.  The  defend- 
ants thereupon  make  this  motion  in  New  York  county  to  compel  plaintiff 
to  accept  said  affidavit  and  order.  The  plaintiff  objects,  and  asserts  that 
the  motion  should  not  have  been  made  in  New  York  county,  because  the 
venue  of  the  action  is  Queens  county.    Section  769  of  the  Code  provides 

Designation  of  Venue  of  Action, — continued. 

that  the  place  of  trial  is  to  be  that  designated  by  the  plaintiff,  nor  taken 
«teps  to  obtain  a  change  of  venue,  the  plaintiff  may,  within  the  time  pre- 
scribed by  statute,  amend  his  complaint  as  of  course  by  changing  the 
place  of  trial. 

Moulton  v.  Beecher,  1  Abb.  N.  C.  193;  62  How.  Pr.  182. 

Rector  v.  Ridgwood  Ice  Co.,  38  Hun,  293;  aff'd  101  N.  Y.  656. 

Faherty  v.  Schuyler  Tow-Boat  Line,  43  Hun,  432. 

Toll  v.  Cromwell,  12  How.  Pr.  79. 

Stryker  v.  New  York  Exchange  Bank,  28  How  Pr.  20. 

McCosker  v.  Smith,  38  St.  Rep.  227;  14  Supp.  615;  20  Civ.  Pro.  324, 
aff'd  133  N.  Y.  672;  31  N.  E.  622. 

And  this  rule  applies  notwithstanding  the  fact  that  the  defendant 
served  an  answer  prior  to  the  plaintiff's  amendment  of  the  complaint. 

Stryker  v.  New  York  Exchange  Bank,  28  How.  Pr.  20. 

But  where,  prior  to  such  amendment  on  the  part  of  the  plaintiff,  the  de- 
fendant had  demanded  that  the  place  of  trial  be  changed  and  made  a  mo- 
tion therefor,  the  latter  is  entitled  to  have  his  motion  heard  and  the  ques- 
.  tion  will  be  determined  without  regard  to  the  amendment. 

Rector  v.  Ridgwood  Ice  Co.,  38  Hun,  293,  aff'd  101  N.  Y.  656. 

Toll  v.  Cromwell,  12  How.  Pr.  79. 

Faherty  v.  Schuyler  Tow-Boat  Line,  43  Hun,  432. 

Moulton  v.  Beecher,  1  Abb.  N.  C.  193;  52  How.  Pr.  182. 

But  such  amendment  of  the  complaint  will  defeat  a  motion  previously 
made  by  the  defendant  to  change  the  place  of  trial  on  the  ground  that  a 
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that  a  motion,  on  notice,  cannot  be  made  in  New  York  county  in  an  ac- 
tion triable  elsewhere.  The  rule  is  that,  where  the  place  of  trial  named 
in  the  summons  and  that  named  in  the  complaint  are  different,  the  county 
named  in  the  complaint  determines  the  venue  of  the  action.  Fisher  v. 
Ogden,  12  App.  Div.  602;  77  St.  Rep.  Ill;  43  Supp.  111.  The  plaintiff 
claims  that  it  was  a  mere  inadvertence  in  giving  New  York  county  in  the 
complaint  as  the  place  of  trial.  The  mere  inadvertence  of  an  attorney  in 
naming  a  different  place  of  trial  in  the  complaint  from  that  named  in  the 
summons  will  not  be  held  to  effect  a  change  of  the  place  of  trial,  provided 
he  moves  promptly  in  the  matter  to  correct  the  error,  and  does  not  permit 
his  adversary  to  act  upon  the  assumption  that  the  change  was  intentional. 
Fisher  v.  Ogden,  supra.  It  appears  that  the  attorney  for  plaintiff  did  no- 
tify defendants'  attorney  before  the  latter  had  acted  upon  the  assumption 
that  the  venue  was  in  New  York  county,  except  as  to  the  notice  of  appear- 
ance, which  was  promptly  corrected  by  plaintiff's  attorney,  according  to 

Designation  op  Vknub  or  Action, — continued. 

fair  and  impartial  trial  cannot  be  had  in  the  county  originally  designated 
aa  the  place  of  trial. 

Moulton  v.  Beecher,  1  Abb.  N.  C.  193;  52  How.  Pr.  182. 

Where  the  ground  for  a  change  of  place  of  trial  is  convenience  of  wit- 
nesses, the  motion  therefor  will  not  be  defeated  by  the  service  of  an 
amended  complaint,  but  it  may  be  heard  in  the  county  designated  in  the 
original  complaint  as  the  place  of  trial. 

Id. 

d.  Defendant's  remedy  where  wrong  place  of  trial  designated. 

If  a  complaint  shows  upon  its  face  that  the  venue  is  laid  in  the  wrong 
county,  a  demurrer  thereto  will  lie. 

Rightmyer  v.  Raymond,  12  Wend.  51. 

Morgan  v.  Lyon,  12  Wend.  265. 

Vermilya  v.  Beatty,  6  Barb.  429. 

Where  the  improper  designation  of  the  place  of  trial  does  not  appear 
upon  the  face  of  the  complaint,  the  defendant  may  raise  the  question  by  a. 
motion  for  nonsuit  at  the  trial. 

Rightmyer  v.  Raymond,  12  Wend  51. 

Morgan  v.  Lyon,  12  Wend.  265. 

Where  the  summons  in  an  action  in  the  supreme  court  fails  to  name 
the  county  where  the  plaintiff  desires  the  trial  to  be  had  it  may  be  set 
a  »ide  on  motion. 

Osborn  v.  McCloskey,  55  How.  Pr.  345. 

Wallace  v.  Dimmick,  24  Hun,  635. 

Thompson  v.  Tilden,  24  Misc.  513;  87  St.  Rep.  920;  53  Supp.  920. 
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-defendants'  evidence,  and  which  plaintiff  swears  was  already  entitled 
""Queens  county1'  by  defendants'  attorney  himself.  I  incline  to  think  that 
the  venue  is  in  Queens  county,  and  that  this  motion  cannot  be  made  in 
.New  York  county.    Motion  denied,  without  prejudice. 

Argued  before  Van  Brunt,  P.  J.,  and  MoLatjghijn,  Pat- 
tebson,  and  Latjghlin,  JJ. 

A.  H.  Parkhurst,  for  appellants. 

Eli  S.  Schreier,  for  respondent. 

Per  Curiam.  Order  affirmed,  with  $10  costs  and  disburse- 
ments, on  opinion  of  court  below. 

Designation  op  Venue  of  Action,— continued. 

But  such  failure  to  designate  the  county  in  which  trial  is  desired  does 
not  make  such  action  on  the  part  of  the  court  imperative,  as  it  may,  in  a 
proper  case,  deny  a  motion  therefor  on  condition  that  a  proper  summons 
4>e  served  within  a  prescribed  time. 

Wallace  v.  Dimmick,  24  Hun,  635. 

And  the  fact  that  the  summons  in  an  action  in  which  a  warrant  of  at- 
tachment was  issued  fails  to  state  the  county  in  which  the  trial  of  the 
•action  is  desired,  will  not  render  the  attachment  invalid,  but  the  plaintilf 
may  be  allowed  to  amend  the  summons  by  supplying  the  defect  in  question. 

Thompson  v.  Tilden,  24  Misc.  513;  87  St.  Rep.  920;  53  Supp.  920. 

In  an  action  based  upon  a  contract  made  by  a  building  and  loan  associa- 
tion, which  requires  that  any  action  brought  against  the  association  shall 
•be  "commenced"  in  a  certain  county,  the  summons  must  designate  as  the 
place  of  trial  that  county,  and  if  another  county  is  named  in  the  summons 
-and  complaint,  the  latter  will  be  dismissed. 

Benson  v.  Eastern  Building  &  Loan  Association  of  Syracuse,  N.  Y.  67 
App.  Div.  319;  108  St  Rep.  506;  74  Supp.  506. 
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MATTEE  OF  FONDA. 

[88  Misc.  407;  111  St.  Rep.  941;  77  Bupp.  &JJ.] 

(Surrogate* 8  Court,  Saratoga  County.  July,  1902.) 

1.    Executors  and  Administrators — Rejected  Claims — Waiver  of  De- 
fense of  Short  Statute  of  Limitations — Offer  to  Reserve  till. 
Judicial  Settlement — Time  for  Claimant  to  Consent. 
Where  an  administratrix  rejects  a  claim  against  the  estate,  and  no  ac- 
tion is  brought  thereon  within  six  months  after  its  rejection,  and 

Note. — Reservation  of  Disputed  Claims  Against  Decedents'  Estates- 
till  Judicial  Settlement. 

a.  Prior  to  Code  amendments.— 318. 

1.  Disputed  judgments.— 318. 

b.  Code  provisions. — 319. 

c.  Filing  consent. — 320. 

1.  By  claimant. — 320. 

d.  As  to  costs. — 321. 


a.  Prior  to  Code  amendments. 

In  1895  the  legislature  provided  a  new  method  of  procedure  for  the  pur- 
pose of  adjudicating  upon  disputed  claims  against  estates  by  the  amend- 
ments to  sections  1822,  and  2743,  of  the  Code  of  Civil  Procedure. 

It  would  seem  to  be  not  exclusive  of  former  procedure,  and  is  in  the- 
nature  of  a  special  proceeding. 

Matter  of  Coonley,  38  Misc.  219;  111  St.  Rep.  269;  77  Supp.  269. 

Prior  to  such  amendments  the  surrogate  had  no  power  or  jurisdiction) 
to  try  or  allow  disputed  claims. 

McNulty  v.  Hurd,  72  N.  Y.  518. 

Matter  of  Edmonds,  47  App.  Div.  229;  96  St.  Rep.  652;  62  Supp.  652. 

1.  Disputed  judgments. 

It   seems  however  that  a   distinction    was    made    between    judgments, 
against  testators  or  intestates  and  other  claims. 
McNulty  v.  Hurd,  72  N.  Y.  518. 
Matter  of  Browne,  35  Misc.  366;  105  St.  Rep.  1037;  71  Supp.  1037. 
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within  that  time  she  files  a  written  consent  that  the  surrogate  may 
determine  the  claim  on  her  judicial  settlement,  she  thereby  waives  a 
defense,  under  Code  Civ.  Proc.  §  1822,  providing  that  in  default  of 
such  an  action  within  six  months  a  claimant  is  forever  barred  from 
enforcing  payment,  and  the  creditor  may  compel  her  to  account, 
though  he  did  not,  until  after  the  six  months,  file  his  written  consent 
*     that  the  surrogate  might  determine  the  claim. 

In  the  matter  of  the  estate  of  Cornelius  Fonda,  deceased- 
Petition  for  an  accounting.     Gmnted. 

A  petition  was  presented  to  the  surrogate  by  Schuyler  C.  Brown,  who* 
claimed  to  be  a  creditor  of  the  deceased,  stating,  among  other  things,  that 
more  than  18  months  had  elapsed  since  letters  of  administration  of  the 
goods,  etc.,  of  said  deceased  were  issued  to  Susannah  T.  Clapp,  and  pray- 

Resebvation  of  Disputed  Claims  Against  Decedents'  Estates  till  Ju- 
dicial Settlement, — continued. 

A  judgment  against  a  deceased  person  even  if  disputed  or  rejected  by  an 
administrator  or  executor  need  not  be  referred  or  sued  over  in  order  to 
authorize  a  decree  for  its  payment  by  the  surrogate. 

McNulty  ▼.  Hurd,  72  N.  Y.  518. 

b.  Code  provisions. 

The  amendment  of  1805  to  section  1822  of  the  Code  of  Civil  Procedure 
made  it  read  as  follows:  "Where  an  executor  or  administrator  dispute* 
or  rejects  a  claim  against  the  estate  of  a  decedent,  exhibited  to  him,  either 
before  or  after  the  commencement  of  the  publication  of  a  notice  requiring 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  written  consent 
shall  be  filed  by  the  respective  parties  with  the  surrogate  that  said  claim 
may  be  heard  and  determined  by  him  upon  the  judicial  settlement  of  the 
accounts  of  said  executor  or  administrator  as  provided  by  section  twenty- 
seven  hundred  and  forty-three,  the  claimant  must  commence  an  action  for 
the  recovery  thereof  against  the  executor  or  administrator  within  six 
months  after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  then  due, 
within  six  months  after  a  part  thereof  becomes  due;  in  default  whereof 
he,  and  all  the  persons  claiming  under  him,  are  forever  barred  from  main- 
taining such  an  action  thereupon,  and  from  every  other  remedy  to  enforce 
payment  thereof  out  of  the  decedent's  property." 

In  the  same  year  section  2743  of  the  Code  of  Civil  Procedure  was 
amended  so  as  to  read  in  part  as  follows:  "Where  the  validity  of  the 
debt,  claim  or  distributive  share  is  admitted  or  has  been  established  upon 
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ing  for  a  citation  requiring  her  to  show  cause  why  she  should  not  render 
and  settle  her  account  of  her  proceedings  as  such  administratrix.  A  cita- 
tion was  issued  accordingly,  and  the  administratrix  appeared  and  filed  an 
answer  to  the  petition,  in  which  she  alleged  that  the  petitioner  presented 
his  claim  to  her  in  writing  on  the  5th  day  of  December,  1900;  that  she  dis- 
puted and  rejected  the  claim  on  the  17th  day  of  January,  1901;  that  on 
the  18th  day  of  June,  1901,  she  filed  a  consent  with  the  surrogate  that  the 
•claim  should  be  heard  and  determined  by  him  upon  the  judicial  settle- 
ment of  her  accounts,  and  served  a  copy  of  such  consent  upon  the  peti- 
tioner on  the  19th  day  of  June,  1901,  but  the  petitioner  did  not  file  a 
consent  on  his  part  within  six  months  after  such  rejection.  Upon  the 
hearing  the  facts  alleged  in  the  answer  of  the  administratrix  were  estab- 
lished, and  the  additional  fact  that  on  the  24th  day  of  March,  1902,  the 
petitioner  filed  with  the  surrogate  a  consent  that  the  claim  should  be 
heard  and  determined  upon  the  judicial  settlement  of  the  accounts  of  the 
administratrix.  She  now  insists  that  the  petitioner's  claim  is  barred  by 
the  short  statute  of  limitations,  and  that  he  has  no  standing  to  maintain 

Reservation  of  Disputed  Claims  Against  Decedents'  Estates  till  Ju- 
dicial Settlement, — continued. 

the  accounting  or  other  proceeding  in  the  surrogate's  court  or  other  court 
of  competent  jurisdiction  the  decree  must  determine  to  whom  it  is  payable, 
the  sum  to  be  paid  by  reason  thereof  and  all  other  questions  concerning 
the  same.*9 

e.  Filing  consent. 

The  written  consent  of  the  parties  must  be  filed  with  the  surrogate. 
He  cannot  gain  jurisdiction  through  oral  consent  though  such  consent 
be  given  in  open  court. 

Matter  of  Kirby,  36  Misc.  312;  107  St.  Rep.  509;  73  Supp.  509. 
Tucker  v.  Tucker,  4  Keyes,  136;  4  Abb.  Ct  App.  Dec  428. 

1.  By  claimant. 

Tn  case  the  executor,  or  administrator  offers  to  reserve  and  files  his  con- 
sent the  claimant  may  file  consent  upon  his  part  at  any  time  before  a  judi- 
cial settlement  of  the  estate  is  had,  even  though  six  months  have  elapsed 
since  rejection. 

This  is  the  rule  indicated  by  the  case  in  the  text.  It  was  followed  by 
surrogate  Benton  of  Monroe  County  in  an  unreported  case. 

Matter  of  Farley,  September  2,  1902. 
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a  proceeding  to  compel  her  to  render  and  settle  an  account  of  her  proceed- 
ings as  administratrix  of  the  above-named  decedent. 

Hiram  C.  Todd,  for  petitioner. 

James  W.  Verbeck,  for  administratrix,  opposed. 

Lester,  S.  It  is  provided  by  section  1822  of  the  Code  of 
Civil  Procedure  that,  where  an  administrator  rejects  a  claim 
against  the  estate  of  a  decedent,  unless  a  written  consent  shall 
he  filed  by  the  respective  parties  with  the  surrogate  that  such 
claim  may  be  heard  and  determined  by  him  upon  the  judicial 
settlement  of  the  account  of  such  administrator,  the  claimant 
must  commence  an  action  for  the  recovery  thereof  within  six 
months  after  the  dispute  or  rejection;  in  default  whereof  he 

Reservation  of  Disputed  Claims  Against  Decedents'  Estates  till  Ju- 
dicial Settlement,— continued. 

As  to  power  of  surrogate  to  order  a  reference  of  the  questions  arising 
from  such  late  filing  of  consent  by  the  claimant,  see 

Matter  of  Hoes,  54  App.  Div.  281;  100  St.  Rep.  664;  66  Supp.  664. 

d.  As  to  costs. 

The  amendment  to  section  1836  of  the  Code  of  Civil  Procedure  in  1897 
prescribed  the  time  within  which  an  executor  or  administrator  must  file 
the  consent  under  Bection  1822  in  order  to  save  costs  in  case  an  action  is 
commenced. 

An  executor  or  administrator  has  five  months  and  twenty  days  after 
the  rejection  to  file  the  consent  necessary  under  section  1822  of  the  Code, 
and  the  commencement  of  an  action  before  the  expiration  of  that  time 
operates  as  a  waiver  by  the  claimant  of  the  filing  of  the  consent  and  of 
his  right  to  costs  if  successful.    Code  Civ.  Pro.  ft  1836. 

Hart  v.  Hart,  45  App.  Div.  280;  95  St.  Rep.  131;  61  Supp.  131. 

HoyeV  Flynn,  30  Misc.  636;  98  St.  Rep.  252;  64  Supp.  252. 

In  all  cases  where  disputed  claims  are  submitted  to  a  surrogate  for  de- 
termination on  a  judicial  settlement  the  allowance  or  disallowance  of 
costs  to  the  claimant  is  in  the  discretion  of  the  surrogate,  limited  only  by 
section  2561  of  the  Code  of  Civil  Procedure. 

Matter  of  Tngraham,  35  Misc.  577;  106  St.  Rep.  62;  72  Supp.  62, 

Matter  of  Coonley,  38  Misc.  219;  111  St.  Rep.  269;  77  Supp.  269. 
XI.  N.  T.  A.  C.  21 
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and  all  the  persons  claiming  under  him  are  forever  barred  from 
maintaining  such  an  action  thereupon,  and  from  every  other 
remedy  to  enforce  payment  thereof  out  of  the  decedent's  prop- 
erty. It  will  be  observed  that  by  the  provisions  of  the  section, 
unless  a  consent  is  filed  by  the  respective  parties,  the  claimant 
is  barred  from  his  remedy.  The  counsel  for  the  administratrix 
argues  that  this  consent  must  be  filed  by  both  parties  within 
six  months  after  the  claim  is  rejected.  The  statute  does  not 
provide  thus  in  express  terms,  but  the  counsel  for  the  adminis- 
tratrix argues  that  such  is  the  implication  of  the  language  em- 
ployed. This  statute,  however,  which  is  in  derogation  of  the 
ordinary  rights  and  remedies  of  a  claimant,  must  be  strictly  con- 
strued. It  will  not  do  to  take  away  such  rights  and  remedies 
by  implication.  Nor  is  any  special  reason  seen  why  the  court 
should  yield  to  such  an  implication.  The  administratrix,  with- 
in the  period  of  six  months  after  her  rejection  of  the  claim,, 
consented  that  the  surrogate  should  hear  and  determine  it  upon 
the  judicial  settlement  of  her  account.  She  might  have  with- 
held her  consent  until  the  expiration  of  six  months,  and  in  that 
case  the  claimant  might  have  lost  his  remedy;  but  she  did  not 
adopt  such  a  course.  She  voluntarily  consented  on  her  part. 
If,  at  the  time  of  the  judicial  settlement,  no  such  consent  by 
the  claimant  should  be  on  file,  jurisdiction  to  hear  and  deter- 
mine the  claim  would  not  be  conferred  upon  the  surrogate  since 
the  consent  of  the  respective  parties  is  required;  but,  the  con- 
sent having  been  given  by  the  administratrix,  I  am  unable  to 
see  any  good  reason  why  the  claimant  may  not,  at  any  time  be- 
fore the  final  accounting,  file  his  consent,  and  thus  confer  ju- 
risdiction upon  the  surrogate  at  that  time  to  hear  and  determine 
the  claim.  I  am  therefore  of  the  opinion  that  the  claim  of  the 
petitioner  is  not  barred  by  the  statute,  but  that  he  has  a  right 
to  call  upon  the  administratrix  to  account.  The  petitioner  may 
therefore  have  an  order  directing  the  administratrix  to  render 
and  file  an  account  of  her  proceedings  on  or  before  the  30th  day 
of  July,  1902,  and  to  attend  from  time  to  time  before  the  sur- 
rogate for  the  purpose  of  such  accounting. 
Ordered  accordingly. 
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KANE  v.  ROCHESTER  RT.  CO. 

[74  App.  Div.  515;  111  St.  Rep.  116;  11  Supp.  77ft] 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  8,  1902.) 

1.  Failure  to  Introduce  Evidence — Instruction — Personal  Injury. 
Where  the  evidence  in  an  action  for  personal  injuries  shows  that  an 
alleged  injury  is  not  apparent  from  objective  symptoms,  but  will  be 
disclosed  by  an  X-ray  examination,  and  plaintiff  introduces  a  physi- 
cian who  testifies  that  he  made  such  examination,  but  fails  to  show 
the  result  thereof,  the  defendant  is  entitled  to  an  instruction  that  the 
jury  may  assume  that  the  testimony  of  the  witness,  if  given,  would 
have  been  adverse  to  plaintiff,  even  though  the  fact  of  such  examina- 
tion was  called  out  by  defendant,  who  could  have  examined  the  witness 
as  to  the  result  of  the  examination.* 

Appeal  from  special  term,  Monroe  county. 

Action  by  James  Kane  against  the  Rochester  Railway  Com- 
pany. A  verdict  was.  returned  for  plaintiff,  and  from  an  order 
granting  a  new  trial,  plaintiff  appeals.     Affirmed. 

The  action  was  commenced  on  the  31st  day  of  October,  1899, 
to  recover  damages  for  injuries  alleged  to  have  been  sustained 
by  the  plaintiff  on  the  25th  day  of  June,  1899,  by  coming  in 
collision  with  one  of  defendant's  cars  at  Franklin  street,  where 
it  crosses  defendant's  tracks  at  Clinton  avenue,  in  the  city  of 
Rochester,  N.  Y. ;  alleged  to  have  been  caused  solely  through  the 
negligence  of  the  defendant 

Argued  before  Adams,  P.  J.,  and  McLennan,  Spring,  Wil- 
liams, and  Hiscock,  JJ. 


•For  notes  on  "Presumption  from  Failure  to  Produce  Witness  or  Evi- 
dence," see  3  Ann.  Cas.  32-35  and  10  Ann.  Cas.  385-389. 

See  also  Banagan  v.  Clerk,  11  Ann.  Cas.  123;  37  Misc.  483;  109  St.  Rep. 
1019;  75  Supp.  1019. 
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Charles  Roe,  for  appellant. 
Charles  J.  Bissell,  for  respondent. 

McLennan,  J.  The  order  appealed  from  was  granted  by 
the  learned  trial  justice  upon  the  ground,  as  appears  by  his 
opinion,  that  error  was  committed  in  refusing  to  charge  the  jury 
as  requested  by  defendant's  counsel,  which  request  was  substan- 
tially as  follows :  It  appearing  that  Dr.  Weigel  made  an  X-ray 
examination  of  plaintiff's  fingers  and  wrist,  at  the  request  of  the 
plaintiff,  and  the  plaintiff  having  omitted  to  ask  Dr.  Weigel, 
when  called  to  the  witness  stand  by  him,  what  he  discovered 
from  such  examination,  the  jury  have  the  right  to  assume  that 
Dr.  Weigel's  testimony,  if  given,  would  have  been  adverse  to 
the  plaintiff  upon  that  point. 

At  about  10.30  in  the  evening  of  the  25th  day  of  June,  1899, 
the  plaintiff  and  one  Hanify  were  riding  with  one  Johnson  in 
a  wagon  drawn  by  one  horse,  which  was  being  driven  by  John- 
son along  Franklin  street,  in  the  city  of  Rochester,  N*.  Y.  In 
crossing  Clinton  avenue,  one  of  defendant's  cars  collided  with 
the  wagon,  overturned  it,  and  threw  the  occupants  out ;  and  the 
plaintiff  alleges  that  he  thereby  sustained  serious  injury.  He 
testified,  or  gave  evidence  tending  to  show,  that  his  side  was  in- 
jured in  such  manner  that  a  hernia  resulted ;  that  three  fingers 
of  the  left  hand  and  two  of  the  right  were  put  out  of  joint,  and 
that  his  wrist  was  seriously  injured,  constantly  pained  and 
troubled  him,  and  was  in  such  condition  at  the  time  of  the  trial, 
two  years  after  the  accident,  that  he  had  to  keep  a  leather  band- 
age constantly  around  it  when  at  work, — stating  that  he  could 
not  use  the  wrist  in  his  work  without  such  bandage,  which  was 
exhibited  to  the  jury.  There  was  a  sharp  controversy  between 
the  medical  experts,  as  is  usual  in  such  cases,  as  to  whether  or 
not  any  hernia  existed ;  but,  remarkable  as  it  may  seem,  they  all 
agreed  that  at  the  time  of  the  trial  there  were  no  objective 
symptoms  of  injury  to  the  fingers  or  wrists  that  would  account 
for  the  weakness  and  pain  complained  of  and  testified  to  by  tho 
plaintiff,  and  that,  if  there  was  any  difficulty  with  the  bones, 
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an  X-ray  examination  would  disclose  it.  Upon  the  cross-exam- 
ination of  the  plaintiff,  it  appeared  that  Dr.  Weigel  made  an 
X-ray  examination  of  the  plaintiff's  wrist  and  fingers,  and  Dr. 
Weigel,  who  was  called  as  a  witness  by  the  plaintiff,  testified 
upon  his  cross-examination  that  he  did  make  such  examination, 
and  that  he  took  X-ray  photographs  of  the  same,  and  that  he 
then  had  such  photographs,  or  the  plates,  in  his  possession; 
that  he  made  the  examination  and  took  the  photographs  in  De- 
cember, 1899,  or  January,  1900.  Plaintiff's  counsel  did  not 
ask  the  plaintiff  or  Dr.  Weigel  what  the  X-ray  examination  dis- 
closed as  to  the  condition  of  the  fingers  or  wrist,  nor  offer  to 
produce  the  photographs  showing  their  condition.  The  omis- 
sion so  to  do  was  the  basis  of  the  request  to  charge  made  by  de- 
fendant's counsel;  and  because  of  its  refusal,  to  which  an  ex- 
ception was  duly  taken,  the  order  appealed  from  was  made. 
Whether  or  not  the  refusal  by  the  learned  trial  justice  to  charge 
as  requested  was  reversible  error  presents  the  only  question 
which  need  be  considered  upon  this  appeal. 

Clearly,  the  request  had  reference  to  a  material  question  of 
fact.  The  nature  and  extent  of  plaintiff's  injuries  were  sharply 
contested.  The  character  of  the  evidence  given  in  respect  to 
the  injury  to  plaintiff's  side  was  such  as  to  leave  it  entirely  prob- 
lematical as  to  whether  or  not  he  had  a  hernia.  One  or  two 
physicians  testified  that  he  unquestionably  had,  and  another, 
eminent  in  his  profession,  testified  positively  that  he  had  not; 
so  that  it  is  impossible  to  say  what  part  of  the  verdict,  if  any, 
was  awarded  by  the  jury  on  account  of  the  injury  to  the  side, 
or  that  substantially  all  of  it  was  not  awarded  because  of  the 
injury  which  the  plaintiff  claimed  resulted  to  his  fingers  and 
wrist.  Under  those  circumstances,  if  the  defendant  was  enti- 
tled, as  matter  of  law,  to  have  the  jury  instructed  that  they  had 
a  right  to  assume  that  the  bones  of  the  fingers  or  wrist  were  in 
their  normal  condition,  from  the  fact  that  the  physician  called 
by  the  plaintiff,  who  had  examined  them  with  the  X-rays,  did 
not  disclose  the  result  of  such  examination,  it  cannot  be  said 
that  the  refusal  to  charge  as  requested  was  not  prejudicial  to 
the  defendant.     Was  the  defendant  entitled  to  have  the  jury 
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charged  as  requested  ?  Fair  play  and  common  sense  would  cer- 
tainly dictate  an  affirmative  answer.  Facts  were  within  the 
knowledge  of  the  witness  called  by  the  plaintiff  for  the  purpose 
of  establishing  the  seriousness  of  the  injury  which  he  sustained, 
which  concededly  would  demonstrate  whether  such  injury  was 
as  serious  as  claimed  or  not.  Under  those  circumstances,  plain- 
tiff ought  not  to  be  permitted  to  withhold  such  information  from 
the  jury.  It  is  very  natural  to  suppose  that,  if  such  informa- 
tion would  have  tended  to  corroborate  plaintiff's  claim,  it  would 
have  been  called  out  by  him ;  and  the  conclusion  is  almost  irre- 
sistible that  he  omitted  so  to  do  because  he  knew  the  informa- 
tion possessed  by  the  physician  as  the  result  of  the  examination 
made  by  him  would  be  hurtful  to  his  claim  if  communicated 
to  the  jury.  It  is  no  answer  to  the  proposition  that  the  defend- 
ant called  out  the  fact  that  the  X-ray  examination  had  been 
made,  and  might  have  asked  what  the  result  of  such  examina- 
tion was.  The  defendant  was  not  called  upon  to  take  the 
chances  of  an  answer  by  a  hostile  witness.  The  question  whether 
or  not  the  plaintiff's  fingers  and  wrist  were  seriously  and  per- 
manently injured  was  evidently  regarded  as  important,  and  one 
which  would  materially  affect  the  plaintiff's  right  to  recover, 
or  at  least  the  amount  of  the  verdict;  and  early  in  the  course 
of  the  trial,  before  Dr.  Weigel,  who  had  made  the  X-ray  ex- 
amination, had  been  called  by  the  plaintiff  and  sworn,  it  ap- 
peared that  such  examination  had  been  made  by  him ;  and  upon 
his  cross-examination  the  plaintiff's  attention  was  again  called 
to  the  fact,  so  that  the  omission  to  inquire  as  to  what  the  X-ray 
examination  disclosed  cannot  be  attributed  to  oversight  or  mis- 
take. 

The  precise  question  involved  was  decided  by  this  court  in 
Milliman  v.  Rochester  Eailway  Co.  3  Ann.  Cas.  20 ;  3  App.  Div. 
109;  73  St.  Rep.  327;  39  Supp.  274.  That  was  an  action 
brought  to  recover  damages  for  injuries  sustained  by  the  plain- 
tiff, who  was  riding  with  his  daughter  along  one  of  the  streets 
of  the  city,  which  was  also  occupied  by  defendant's  railroad. 
One  of  the  cars,  which  was  following  the  phaeton,  collided  with 
it.  and  the  injury  resulted.     The  important  issue  litigated  was 
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whether  the  collision  occurred  immediately  after  the  horse  en- 
tered upon  the  track,  or  whether  the  car  followed  the  phaeton 
for  a  distance  of  125  feet  or  more,  overtook  it,  and  ran  it  down. 
The  plaintiff's  daughter,  who  was  called  as  a  witness  by  him, 
and  who,  as  appeared  by  her  testimony,  had  opportunity  to  know 
the  relative  positions  of  the  horse  and  car  when  the  horse  en- 
tered upon  the  track,  was  not  interrogated  by  counsel  for  either 
litigant  in  regard  to  such  positions.  In  his  charge  the  learned 
trial  justice  called  the  attention  of  the  jury  to  the  fact  that  the 
daughter  had  not  been  examined  upon  this  issue,  although  she 
had  the  same  opportunity  of  knowing  the  facts  as  the  plaintiff, 
and  charged,  in  substance,  that  such  omission  might  be  taken 
into  account  by  the  jury  in  determining  on  which  side  the  truth 
lay.  Plaintiff's  counsel  duly  excepted  to  the  charge,  and  upon 
appeal  urged  that  it  presented  such  error  that  the  plaintiff's  mo- 
tion for  a  new  trial  should  have  been  granted.  In  considering 
the  question,  Justice  Follett,  in  writing  the  opinion  for  the 
court,  said: 

"In  case  a  litigant  fails  to  produce  a  person  known  to  be  friendly  to  him 
and  to  his  cause,  who  is  so  situated  that  he  must  have  knowledge  of  the 
facts  in  issue,  the  jury  is  permitted  to  presume  that  the  testimony  of 
that  person  would  not  have  been  favorable  to  the  party.  Kenyon  v.  Ken- 
yon,  88  Hun,  211;  68  St.  Rep.  701;  34  Supp.  720,  and  cases  there  cited; 
Thomp.  Trials,  §§  989,  1045;  Tayl.  Ev.  (8th  ed.)  5  117.  .  .  .  I  think 
the  rule  is  applicable  to  a  case  in  which  a  party  fails  to  interrogate  a 
friendly  witness,  so  situated  as  to  be  presumed  to  have  knowledge  of  the 
existence  or  nonexistence  of  the  vital  facts  in  issue,  as  it  is  to  the  case  of 
a  failure  to  produce  such  a  witness.  Indeed,  I  think  the  omission  to  in- 
terrogate a  friendly  witness  in  respect  to  facts  presumably  within  his 
knowledge  is  more  significant  than  the  failure  to  call  such  a  person  as  a 
witness,  and  that  the  presumption  that  the  testimony  would  not  have  been 
favorable  to  the  party's  case  is  stronger  than  the  one  which  arises  from 
the  failure  to  produce  such  a  person  as  a  witness." 

The  learned  counsel  for  the  plaintiff  in  the  case  at  bar  con- 
cedes, as  did  the  plaintiff's  counsel  in  the  Mill im an  case,  that 
the  rule,  as  stated,  applies  to  a  party  who  fails  to  produce  a 
friendly  witness  who  has  knowledge  of  facts  material  to  an  im- 
portant issue.     The  cases  of  Kenyon  v.  Kenyon,  88  Hun,  211;* 
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68  St.  Eep.  701 ;  34  Supp.  720,  Sherlock  v.  German- American 
Insurance  Co.  21  App.  Div.  18 ;  81  St.  Rep.  315 ;  47  Supp.  315, 
and  Carpenter  v.  Pennsylvania  Railroad  Co.  13  App.  Div.  328 ; 
77  St  Rep.  203;  43  Supp.  203,  fully  sustain  the  correctness 
of  that  proposition;  hut  plaintiff's  counsel  contends,  as  was 
urged  in  the  Milliman  case,  that  it  does  not  apply  to  a  party 
who  fails  to  interrogate  a  friendly  witness,  called  and  sworn  hy 
him,  as  to  facts  material  to  an  important  issue,  although  known 
to  he  within  the  knowledge  of  such  witness.  There  is  no  rea- 
son for  such  a  distinction,  and,  if  made,  it  would  only  enable  a 
party  to  avoid  the  effect  of  the  rule  adverted  to  by  calling  a 
friendly  witness  who  had  knowledge  of  facts  pertinent  to  a  ma- 
terial issue,  or  by  compelling  his  adversary  to  take  the  hazard 
of  interrogating  the  witness  as  to  such  facts.  The  defendant 
was  not  bound  to  prove  its  defense  by  plaintiff's  expert  physi- 
cian, who,  at  plaintiff's  request,  made  a  careful  examination  of 
the  injured  parts  to  ascertain  the  extent  of  their  injury;  and 
the  burden  was  upon  the  plaintiff  not  only  to  produce  him,  but 
also  to  interrogate  him  as  to  facts  within  his  knowledge  relating 
to  the  important  issue,  or  expose  himself  to  the  hazard  of  un- 
favorable inferences.  A  party  seeking  to  recover  for  serious 
injury  to  his  side  and  wrist  ought  not  to  be  permitted  to  call 
as  a  witness  an  expert  physician,  who,  at  his  request,  examined 
and  learned  the  condition  of  both,  and  interrogate  him  only 
as  to  the  condition  of  one,  without  exposing  himself  to  the  haz- 
ard of  having  the  jury  infer  that,  if  the  witness  had  been  asked 
as  to  the  condition  of  the  other,  his  answer  would  have  been  un- 
favorable to  the  party  calling  such  witness.  The  rule  laid 
down  in  the  Milliman  case,  supra,  is  logical.  Its  application 
will  tend  to  prevent  the  suppression  of  the  truth  in  the  trial  of 
causes,  and  should  be  adhered  to  and  followed.  It  follows  that 
the  order  appealed  from  should  be  affirmed,  with  costs. 
Order  affirmed,  with  costs.     All  concur. 
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GENUNG  v.  BALDWIN. 

[75  App.  Div.  195;  111  St.  Rep.  679;  77  Bupp.  679.] 

(Supreme  Court,  Appellate  Division,  Third  Department.    July  8,  1902.) 

I.  Assault  and  B attest — Provocation — Evidence— Mitigation  of  Dam- 
ages. 

In  an  action  for  assault  and  battery,  articles  published  by  plaintiff  in 
his  paper  a  long  time  prior  to  the  assault,  which  defendant  then  ob- 
jected to,  but  as  to  which  he  had  sought  out  the  plaintiff  and  become 
reconciled,  were  not  admissible  in  evidence  in  mitigation  of  damages. 

Note. — Provocation  as  Defense  to  Action  for  Assault. 

a.  In  general. — 329. 

b.  Insulting  and  provoking  words. — 331. 

c.  Trespass  upon  or  interference  with  defendant's  property. — 332. 

d.  Assault  by  plaintiff.— 334. 

e.  Other  instances. — 336. 


a.  In  general. 

In  actions  for  assault  and  battery  it  is  always  proper  to  allow  the  de- 
fendant to  show  in  mitigation  of  damages,  that  the  defendant  provoked 
the  assault. 

Corning  v.  Coming,  6  N.  Y.  97. 

Voltz  y.  Blackmar,  64  N.  Y.  440. 

Thus,  it  is  proper  for  the  defendant  to  show  that  the  assault  was 
brought  about  by  the  act  of  the  plaintiff  in  wrongfully  removing  property 
of  defendant  and  performing  other  unauthorized  acts  which  were  preju- 
dicial to  him. 

Voltz  v.  Blackmar,  64  N.  Y.  440. 

But  it  may  be  stated  as  a  general  rule  that  evidence  of  provocation  is 
only  admissible  in  mitigation  of  damages  in  an  action  for  assault  when 
the  facts  constituting  such  provocation  were  so  recent  as  to  induce  the  pre- 
sumption that  the  violence  was  committed  under  the  immediate  influence 
of  the  passion  thus  wrongfully  excited. 

Corning  v.  Corning,  6  N.  Y.  97. 

Stetlar  v.  Nellie,  60  Barb.  524. 
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2.  Same — Evidence — Instructions — Questions  fob  Jubt. 

Where  in  an  action  for  assault  and  battery  the  evidence  as  to  the  as- 
sault, and  that  it  was  unjustifiable,  is  undisputed,  it  is  not  error  to 
instruct  the  jury  that  they  should  find  for  the  plaintiff,  leaving  to 
them  only  the  question  of  damages. 

Appeal  from  trial  term,  Tioga  county. 
Action  by  George  D.  Genung   against    Hugh    J.    Baldwin. 
Prom  a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  Pakker,  P.  J.,  and  Kellogg,  Smith,  Chase, 
and  Fuesman,  J  J.. 

Pbovocation  as  Defense  to  Action  fob  Assault, — continued. 

Lee  v.  Woolsey,  19  Johns.  319. 

Ellsworth  v.  Thompson,  13  Wend.  658. 

Willis  v.  Forrest,  2  Duer,  310. 

To  put  it  in  other  words,  the  provocation  entitled  to  be  given  in  evi- 
dence must  be  so  recent  or  immediate  as  to  lead  to  the  presumption  that 
the  acts  done  by  the  defendant  were  committed  as  the  immediate  result 
of  the  feelings  and  passions  aroused  by  it. 

Lee  v.  Woolsey,  19  Johns.  319. 

Such  rule  excludes  all  matters  of  provocation  which  occurred  at  such  a 
remote  time  that  opportunity  for  reflection  and  for  the  passions  to  cool 
was  given. 

Ellsworth  v.  Thompson,  13  Wend.  658. 

Willis  v.  Forrest,  2  Duer,  310. 

In  an  action  for  damages  for  injuries  inflicted  by  the  defendant  upon 
the  plaintiff  by  a  blow  from  a  whip,  evidence  that  the  plaintiff  was  a 
niece  and  adopted  daughter  of  the  defendant,  and  had  been  educated  and 
supported  by  him  in  his  family  from  childhood;  that  immediately  before 
the  assault,  he  unexpectedly  met  the  plaintiff  in  a  public  street,  where  his 
relations  to  her  as  a  parent  were  well  known,  riding  in  company  with  a 
man  of  bad  character,  by  whom  she  had  been  enticed  away  from  his  home, 
about  a  year  before,  and  taken  to  a  house  of  ill  fame  kept  by  him,  and 
where  she  had  since  lived  and  was  still  living;  and  that  in  the  sudden 
impulse  of  the  moment  he  struck  with  his  whip  at  the  man  in  her  com- 
pany, with  the  intention  to  hit  him,  and  the  blow  accidentally  fell  upon  the 
plaintiff,  is  not  admissible  for  any  purpose  except  so  far  as  going  to  show 
that  the  blow  was  accidental. 

Corning  v.  Corning,  6  N.  Y.  97. 
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Frederick  E.  Hawkes,  for  appellant 

Frank  A.  Bell,  for  respondent. 

Fursman,  J.  On  the  evening  of  April  20,  1901,  the  defend- 
ant entered  the  office  of  the  plaintiff,  who  was  an  editor  of  a 
newspaper  published  at  Waverly,  N.  Y.,  and  assaulted  him. 
There  was  no  immediate  provocation  for  such  assault.  The 
plaintiff  had  published  certain  articles  in  his  newspaper  which 
the  defendant  deemed  derogatory  to  his  character.  The  last  of 
these  had  been  brought  to  the  attention  of  the  defendant  some 

Provocation  as  Defense  to  Action  fob  Assault, — continued. 

Where,  however,  the  acts  or  words  claimed  to  have  provoked  the  assault 
are  a  portion  of  a  series  of  provocations  frequently  repeated,  and  continued 
down  to  the  time  of  the  assault,  they  may  be  considered  by  the  jury  in 
mitigation  of  damages. 

Stetlar  v.  Nellis,  60  Barb.  524. 

Dolan  v.  Fagan,  63  Barb.  73. 

Thus,  the  defendant  may  give  evidence  showing  the  uttering  by  the 
plaintiff,  at  various  times  before  the  assault,  of  the  same  slanderous  and 
insulting  words  in  reference  to  the  defendant  and  within  his  hearing  which 
are  claimed  to  have  been  spoken  at  the  time  the  violence  was  committed. 

Stetlar  v.  ^ellis,  60  Barb.  524. 

And  it  may  be  said  that  each  case  must  be  controlled  by  its  own  peculiar 
-circumstances,  and  the  question  should  not  be  how  many  hours  have 
•elapsed  since  the  provocation  was  given,  but  whether  in  view  of  the  cir- 
•cumstances  of  the  case,  the  party  provoked  had  a  reasonable  time  for  his 
passions  to  cool. 

Dolan  v.  Fagan,  63  Barb.  73. 

b.  Insulting  and  provoking  words. 

It  is  a  general  rule  that  the  mere  utterance  of  words,  however  insulting 
and  unjustified,  will  not  excuse  an  assault,  although  evidence  thereof  may 
be  given  in  mitigation  of  damages. 

Keyes  v.  Devlin,  3  E.  D.  Smith,  518. 

Weber  v.  Brooklyn,  Q.  C.  &  S.  R.  Co.,  47  App.  Div.  306;  96  St.  Rep.  1; 
62  Supp.  1. 

The  rule  in  question  has  been  applied  to  a  common  carrier,  and  it  has 
been  held  that  indecent,  insulting,  and  provoking  language  used  by  a  pass- 
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hours  before  the  assault.  The  verdict  of  the  jury,  fully  justi- 
fied by  the  evidence,  establishes  that  the  assault  was  without 
justification ;  and  the  only  questions  to  be  considered  are  whether 
the  learned  trial  justice  was  correct  in  excluding  certain  evi- 
dence claimed  by  the  defendant  to  be  competent  in  mitigation  of 
damages,  and  in  deciding  that  on  the  evidence  the  plaintiff  wa* 
entitled  to  a  verdict,  and  leaving  to  the  jury  only  the  question 
of  damages.  The  last  article  published  was  admitted  in  evi- 
dence. (Exhibit  B.  This  is  mentioned  at  page  37  as  "Exhibit 
3,"  but  is  evidently  Exhibit  B,  as  stated  in  the  answer.  This- 
is  apparent  from  the  date  of  the  paper  in  which  the  article  ap- 

Provocation  as  Defense  to  Action  fob  Assault, — continued. 

enger  while  remonstrating  with  the  conductor  concerning  the  latter's  treat- 
ment of  an  intoxicated  passenger  will  not  prevent  the  latter  from  recov- 
ering from  the  carrier  the  damages  caused  by  the  assault,  although  evi- 
dence of  such  improper  language  is  admissible  in  mitigation  of  damages. 

Weber  v.  Brooklyn,  Q.  C.  &  S.  R.  Co.,  47  App.  Div.  306;  96  St.  Rep.  1? 
62  Supp.  1. 

It  would  seem  however,  that  if  such  provoking  language  was  spoken  by 
the  passenger  with  intent  to  thereby  bring  about  the  assault  no  recovery 
could  be  had. 

Id. 

Where  a  passenger  boarded  the  front  platform  of  a  street  car  and  im- 
mediately thereafter  commenced  an  altercation  with  the  driver  using  lan- 
guage which  was  very  abusive  and  calculated  to  bring  about  a  persona) 
encounter,  which  resulted  to  the  injury  of  the  passenger,  the  latter  cannot 
recover  from  the  railroad  company  the  damages  which  he  sustained  from 
the  assault,  since  notwithstanding  the  fact  that  the  assault  was  not  justi- 
fied as  to  the  driver,  the  wrongful  act  must  be  deemed  to  have  been  com- 
mitted outside  of  bis  employment. 

Scott  v.  Central  Park,  N.  &  E.  R.  R.  Co.,  53  Hun,  414;  24  St.  Rep.  754; 
6  Supp.  382. 

c.  Trespass  upon  or  interference  with  defendant's  property. 

While  a  householder  may  remove  a  trespasser  from  his  premises  and 
will  not  be  liable  for  assault  if  no  more  force  is  used  than  necessary  to 
effect  the  removal,  yet  if  such  householder  act  maliciously  or  wantonly 
and  inflict  injuries  not  necessary  for  the  vindication  of  his  own  rights,  he 
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pears,  viz.,  April  13,  1901.)  The  other  articles  offered  and 
excluded  were  published  long  anterior  to  the  assault.  The  an- 
ger, if  any,  aroused  thereby  in  the  mind  of  the  defendant,  had 
had  ample  time  to  cool,  and  had  in  fact  cooled ;  for  it  appears 
that  the  defendant  long  after  their  publication  had  sought  out 
the  plaintiff,  and  they  had  become  reconciled.  That  these  arti- 
cles were  properly  excluded,  there  can  be  no  doubt.  The  rule 
is  that  a  defendant  may  show  in  mitigation  of  exemplary  dam- 
ages that  the  plaintiff  provoked  the  assault  (Voltz  v.  Blackmar, 
64  N.  Y.  440),  but  not  unless  the  provocation  was  so  recent 
(Stetlar  v.  Nellis,  60  Barb.  524),  or  had  so  recently  come  to  de- 

Pro vocation  as  Defense  to  Action  FOB  Assault,— continued. 

will  be  liable  in  an  action  for  damages  caused  by  the  excess  of  force  used. 

Foye  v.  Sewell,  21  Abb.  N.  C.  15. 

In  such  an  action,  however,  the  burden  of  proof  is  upon  the  defendant 
to  show  that  greater  force  was  used  than  was  necessary  to  accomplish  the 
removal. 

Id. 

But  it  has  been  held  that  notwithstanding  the  fact  that  a  person  used 
extreme  force  in  effecting  the  removal  of  an  intruder  from  his  premises  pu- 
nitive or  vindicative  damages  cannot  be  recovered  by  the  person  so  injured. 

Kiff  v.  Youmans,  86  N.  Y.  324. 

Where,  after  the  surrender  of  the  lease  of  a  church,  the  former  pastor 
thereof  returns  and  insists  upon  preaching  therein,  the  custodian  is  justi- 
fied in  using  such  force  as  is  necessary  to  effect  his  removal  if  he  refuse  to 
leave  after  notice. 

Conway  v.  Carpenter,  80  Hun,  428;  62  St.  Rep.  43;  30  Supp.  315. 

If  in  justification  of  an  assault  upon  the  plaintiff,  the  defendant  claim 
that  the  acts  committed  by  him  were  done  in  defense  of  his  property,  he 
must  show  either  that  the  plaintiff  was  trespassing  on  his  land;  that  he 
was  interfering  with  his  rights  in  respect  to  it,  or  that  the  acts  com- 
plained of  were  in  defense  of  those  acts. 

Johnson  v.  Gibson,  23  Week.  Dig.  433. 

In  an  action  by  a  member  of  a  church  for  assault  claimed  to  have  been 
committed  upon  him  at  the  instigation  of  the  priest  thereof,  it  is  proper 
for  the  defendant  to  introduce  evidence  showing  that  prior  to  the  time 
of  the  commission  of  the  violence  charged,  the  plaintiff,  who  had  refused 
to  pay  rent  for  a  pew  theretofore  occupied  by  him,  upon  being  requested 
to  vacate  it  and  take  a  pew  in  another  part  of  the  church,  refused  and 
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fendant's  knowledge,  as  to  induce  the  presumption  that  the  vio- 
lence was  committed  under  the  immediate  influence  of  the  an- 
ger thus  presently  excited  (Corning  v.  Corning,  6  N.  Y.  97). 

The  ruling  that  plaintiff  was  entitled  to  a  verdict  for  some 
amount  was  correct.  The  evidence  of  the  assault,  and  that  it 
was  unjustifiable,  was  without  dispute.  The  defendant,  in  his 
own  evidence,  established  a  cause  of  action  against  himself.  The 
only  question,  therefore,  for  the  jury,  was  the  amount  of  dam- 
ages. The  rule  is  well  stated  in  Bulger  v.  Rosa,  119  N.  Y. 
459,  464;  24  N.  E.  853;  29  St.  Rep.  678. 

"The  test  of  the  right  to  direct  a  verdict  is  whether  the  court  would  be 

Provocation  as  Defense  to  Action  fob  Assault,— continued. 

used  abusive  language  to  the  priest,  since  such  facts  constitute  an  excuse 
for  the  defendant's  ejection  from  such  pew,  and  the  violence  complained  of. 

Crowley  v.  Miller,  19  Week.  Dig.  262. 

Where  the  defendant,  having  returned  to  certain  lands  previously  oc- 
cupied by  him,  but  which  he  had  removed  from  and  the  plaintiff  was  them 
in  possession  of,  began  to  rake  out  charcoal  from  a  pit  burned  by  the  plain- 
tiff, who  appearing  asked  the  defendant  what  he  was  doing,  to  which  the 
defendant  replied  if  he  came  there  he  would  show  him,  upon  which  the 
plaintiff  took  hold  of  the  rake  which  the  defendant  was  using  and  had 
found  upon  the  premises  with  the  view  of  taking  it  away  from  defendant, 
when  the  latter  knocked  the  plaintiff  down  and,  upon  his  rising  and  at- 
tempting to  grasp  the  rake  again  struck  him  with  such  force  as  to  break 
his  arm,  such  acts  of  violence  must  be  deemed  to  have  been  entirely  un- 
warranted and  the  plaintiff  is  entitled  to  recover  the  damages  sustained 
from  them. 

Scribner  v.  Beach,  4  Demo,  448. 

d.  Assault  by  plaintiff. 

The  principle  is  well  established  that  where  an  assault  is  committed 
in  self  defense  the  person  committing  it  is  only  liable  for  the  force  which 
lie  used  in  excess  of  that  required  to  protect  himself. 

Hogan  v.  Ryan,  5  St.  Rep.  110;  25  Week.  Dig.  349. 

Elliott  v.  Brown,  2  Wend.  497. 

Scribner  v.  Beach,  4  Denio,  448. 

This  rule  is  applicable  where  the  plaintiff  in  a  personal    encounter. 
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bound  to  set  a  verdict  aside  as  against  evidence  if  rendered  against  the 
party  in  whose  favor  it  was  directed.  If  this  would  be  the  duty  of  the 
court,  the  judge  need  not  await  the  verdict  before  acting,  but  in  advance 
may  rule  the  question  as  one  of  law." 

See,  also,  Dwight  v.  Germania  Life  Insurance  Co.,  103  N.  Y. 
341,  359;  8  N.  E.  654;  57  Am.  Rep.  729;  3  St.  Rep.  115;  25 
Week.  Dig.  1. 

In  the  present  case  there  is  no  conflict  of  evidence  that  the 
assault  was  committed,  and  that  it  was  without  justification. 
The  decision  of  the  learned  trial  justice  in  this  respect  was 
therefore  correct. 

Judgment  and  order  affirmed,  with  costs.    All  concur. 

Provocation  as  Defense  to  Action  fob  Assault, — continued. 

rtruck  the  defendant  but  the  latter  returned  the  blow  with  more  force  than 
was  necessary  to  his  own  defense. 

Elliott  v.  Brown,  2  Wend.  497. 

But  an  assault  cannot  be  justified  on  the  ground  of  self  defense  unless 
the  danger  of  injury  was  so  manifest  and  pressing  that  no  other  reason- 
able means  of  protection  were  immediately  available. 

Keyea  v.  Devlin,  3  E.  D.  Smith,  518. 

Where,  however,  it  appears  that  the  defendant  acted  under  an  honest 
belief  that  he  was  in  immediate  danger  of  an  assault  from  the  plaintiff, 
and  that  self  defense  required  force  on  his  part  to  repel  such  assault,  the 
court  will  at  least  relieve  him  from  punitive  or  exemplary  damages,  if 
there  is  reasonable  ground  for  the  view  that  the  conduct  of  the  plaintiff 
rendered  such  belief  reasonable. 

Id. 

In  an  action  for  damages  for  an  assault  which  the  defendant  claims  was 
committed  in  self  defense,  the  latter  is  entitled  to  prove  his  belief  as  to 
his  danger  at  the  time  plaintiff  assaulted  him,  since  such  belief  in  danger 
is  properly  considered  by  the  jury  in  mitigation  of  damages. 

Hogan  v.  Ryan,  5  St.  Rep.  110;  25  Week.  Dig.  349. 

When  it  appears  that  the  plaintiff  intervened  in  a  fight  between  the 
defendant  and  others,  at  a  time  when  the  conflict  had  ceased,  either  alto- 
gether or  temporarily,  and,  in  the  act  as  he  claimed  of  making  peace,  used 
violence  upon  one  of  the  parties,  and  then  without  explanation  laid  hands 
upon  the  defendant,  who,  thereupon  stabbed  the  plaintiff,  the  defendant  is 
entitled  to  prove  that  one  of  his  former  assailants,  by  whom  he  was  at- 
tacked a  few  minutes  before  plaintiff  intervened,  was  a  strong  and  power- 
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ful  man,  as  the  conduct  of  the  defendant  is  to  be  judged  in  the  light  of 
the  situation  as  it  existed  when  the  plaintiff  accepted  it,  and  it  is  proper 
to  show  what  had  already  occurred  so  that  the  jury  can  determine  whether 
the  defendant's  acts  were  the  natural  consequence  of  the  injuries  done 
and  apparently  threatened. 

Hogan  y.  Ryan,  5  St.  Rep.  110;  25  Week.  Dig.  349. 

e.  Other  instances. 

Proof  that  the  defendant,  a  police  officer,  told  plaintiff's  intestate  to  go 
•about  his  business  and  shoved  him  off  the  sidewalk;  that  the  latter  came 
back,  when  defendant  told  him  to  go  home,  to  which  he  replied  that  de- 
fendant could  not  make  him,  whereupon  the  defendant  shot  him,  shows 
no  justification  whatever  for  the  act. 

Eain  v.  Larkin,  56  Hun,  79;  29  St.  Rep.  643;  9  Supp.  89. 


MATTER  OF  GRANACHER. 

[H  App.  Div.  567;  111  St.  Rep.  748;  77  Supp.  748.1 

iSuprcme  Court,  Appellate  Division,  Fourth  Department.    July  8,  1902.) 

1.    Lost  Wills — Probate — Evidence — Sufficiency. 

The  evidence  is  sufficient  to  warrant  the  admission  to  probate  of  an  al- 
leged lost  will  within  §§  1865  and  2621  of  the  Code' of  Civil  Procedure, 
where  it  appears  that  the  original  was  on  deposit  in  the  surrogate's 
office  after  testator's  death  and  was  inadvertently  lost  while  copies  were 

Note. — Probate  of  Lost  Wills. 

a.  Statutes. — 336. 

b.  In  general. — 337. 
c  Proof.— 337. 

1.  Of  low.— 338. 

2.  Of  due  execution. — 339. 

3.  Of  existence  at  testator's  death. — 340. 

4.  Of  provisions. — 342. 


a.  Statutes. 
A  lost  will  can  be  admitted  to  probate  in  a  surrogate's  court,  but  only 
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being  made  and  one  of  the  witnesses  to  the  will  testifies  to  its  contents 
and  one  of  the  copies  is  produced  and  identified. 

2.  Same — Manner  of  Proving  Contents — Waiveb  of  Objections. 
Where,  in  proving  the  contents  of  a  lost  will,  a  witness  testifies  that 
to  the  best  of  his  recollection  the  copy  produced  was  in  every  particu- 
lar an  exact  copy  of  the  original  will,  and  no  objection  is  made  to 
such  manner  of  proof,  objection  thereto  will  not  be  considered  on  ap- 
peal. 

Appeal  from  surrogate's  court,  Erie  county. 

Proceeding   to   prove   and   probate  the  lost  will  of  Barbara 

Probate  of  Lost  Wills, — continued. 

in  a  case,  where  a  judgment  establishing  the  wiU  could  be  rendered  by  the 
supreme  court  as  prescribed  in  section  1865  of  this  act. 

§  2621,  Code  of  Civil  Procedure. 

A  plaintiff  is  not  entitled  to  a  judgment  establishing  a  lost  will,  unless 
the  will  was  in  existence  at  the  time  of  the  testator's  death  or  was  fraudu- 
lently destroyed  in  his  lifetime;  and  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses,  a  correct  copy  or  draft 
being  equivalent  to  one  witness. 

ft  1865,  Id. 

An  action  to  establish  a  will  must  be  commenced  within  six  years  after 
the  cause  of  action  has  accrued.  Where  the  will  has  been  lost,  the  cause 
of  action  is  not  deemed  to  have  accrued,  until  the  discovery,  by  the  plain- 
tiff, or  the  person  under  whom  he  claims,  of  the  facts  upon  which  its  va- 
lidity depends. 

ft  382,  sub.  6,  Id. 

b.  In  general. 

The  power  of  a  court  to  admit  to  probate  a  will  alleged  to  have  been 
lost  exists  only  in  the  cases  prescribed  by  statute. 

Hatch  v.  Sigman,  1  Dem.  519. 

The  statutory  provisions  are  remedial  in  their  nature  and  benignant  in 
their  purpose,  and  should,  therefore,  be  liberally  construed  and  applied. 

Kahn  v.  Hoes,  14  Misc.  63;  69  St.  Rep.  627;  35  Supp.  273. 

Early  v.  Early,  5  Redf.  376. 

Hook  v.  Pratt,  8  Hun,  102. 

c  Proof. 

The  burden  of  proof  rests  upon  the  person  trying  to  establish  a  lost  will 
XI.  N.  Y.  A.  C.  22 
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Granacher,  deceased.  From  a  decree  admitting  the  will  to  pro- 
bate, Joseph  Forster  appeals.    Affirmed. 

The  proceeding  was  commenced  on  the  13th  day  of  June,  1901,  by  Lorenr 
Granacher,  the  husband  of  Barbara  Granacher,  deceased,  by  filing  in  the 
surrogate's  court  his  petition  dated  that  day,  duly  verified,  which  alleged 
in  substance  that  on  or  about  the  3d  day  of  March,  1882,  the  said  Bar- 
bara Granacher,  then  a  resident  of  the  city  of  Buffalo,  N.  Y.,  died  therein, 
eeised  of  certain  real  property  situate  in  said  city,  leaving  her  surviving 
certain  heirs  and  next  of  kin  named,  and  also  leaving  a  last  will  and 
testament,  dated  January  17,  1882,  by  which  she  devised  her  said  real  es- 
tate to  certain  persons  also  named  in  said  petition.     It  is  also  alleged  that 

Peobate  of  Lost  Wills,-— continued. 

to  show  its  due  execution,  its  existence  at  the  time  of  the  testator's  death,, 
its  loss,  and  its  contents. 

Kahn  v.  Hoes,  14  Misc.  63;  69  St.  Rep.  627;  35  Supp.  273. 

Matter  of  Kennedy,  167  N.  Y.  163;  60  N.  E.  442. 

The  plaintiff  is  confronted  at  the  outset  by  the  presumption  of  revoca- 
tion in  which  the  law  indulges  where  a  will  shown  to  have  been  made 
cannot  be  found  after  decease,  a  presumption  which  he  must  overcome  by 
evidence  satisfactorily  accounting  for  the  absence  of  the  paper  upon  some 
other  theory. 

Kahn  v.  Hoes,  14  Misc.  63;  69  St.  Rep.  627;  35  Supp.  273. 

Matter  of  Nichols,  40  Hun,  387. 

Collyer  v.  Collyer,  110  N.  Y.  481;  18  N.  E.  110;  18  St.  Rep.  210. 

Knapp  v.  Knapp,  10  N.  Y.  276. 

Hard  v.  Ashley,  88  Hun,  103;  68  St.  Rep.  646;  34  Supp.  583. 

Matter  of  Barnes,  70  App.  Div.  523;  109  St.  Rep.  373;  75  Supp.  373. 

Matter  of  Marsh,  45  Hun,  107 ;  9  St.  Rep.  441 ;  26  Week.  Dig.  546. 

Matter  of  Kennedy,  167  N.  Y.  163;  60  N.  E.  442. 

The  proof  of  a  lost  will  proceeds  upon  the  theory  that  it  is  not  in  exist- 
ence and  cannot  be  produced  before  the  surrogate,  and  therefore  the  case  is- 
one  of  secondary  evidence  exclusively. 

Everitt  v.  Everitt,  41  Barb.  385. 

Hard  v.  Ashley,  88  Hun,  103;  68  St.  Rep.  646;  34  Supp.  583. 

Matter  of  Marsh,  45  Hun,' 107;  9  St.  Rep.  441;  26  Week.  Dig.  546. 

1.  Of  loss. 

Upon  an  application  for  the  probate  of  a  lost  will,  the  loss  is  a  materia) 
fact  to  be  proved. 

McNally  v.  Brown,  5  Redf.  372. 
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said  will  was  in  all  respects  duly  made,  executed,  and  published  at  the 
time  it  bears  date,  was  in  existence  at  the  time  of  and  for  some  time  sub- 
sequent to  the  death  of  said  Barbara  Granacher,  and  that  since  her  death 
the  said  last  will  and  testament  has  been  lost  or  destroyed.  Annexed  to 
the  petition,  and  made  a  part  thereof,  is  what  purports  to  be  a  true  copy  of 
said  original  will,  and  it  is  alleged  that  another  copy  was  filed  in  the 
surrogate's  office  on  the  12th  day  of  June,  1901.  It  is  also  alleged  that  the 
executors  named  in  said  will  are  both  deceased,  and  that  the  petitioner  is 
the  surviving  husband  of  the  decedent,  Barbara  Granacher,  and  also  a 
legatee  and  devisee  under  said  original  will.  The  petitioner  asks  that  the 
alleged  copy  of  the  will  annexed  to  the  petition  be  established  as  and  for 
the  last  will  and  testament  of  the  decedent;  that  it  be  admitted  to  probate 
as  such;   and  that  letters  of  administration  with  the    will    annexed    be 
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Grant  v.  Grant,  1  Sandf.  Ch.  235. 

Kahn  v.  Hoes,  14  Misc.  63;  69  St.  Rep.  627;  35  Supp.  273. 
Matter  of  Barnes,  70  App.  Div.  523;  109  St.  Rep.  373;  75  Supp.  373. 
Particularly  when  the  will  was  last  seen  in  the  possession  of  the  person 
in  whose  favor  it  is  claimed  to  have  been  made. 
McNally  v.  Brown,  5  Redf.  372. 

2.  Of  due  execution. 

To  probate  a  lost  will  the  requisites  to  its  due  execution  must  be  proved 
as  if  it  were  present,  not  by  the  same  description  of  evidence,  for  that  is 
impossible,  but  by  evidence  sufficient  to  show  a  compliance  with  the  stat- 
ute of  wills. 

Grant  v.  Grant,  1  Sandf.  Ch.  235. 

Collyer  v.  Collyer,  17  Abb.  N.  C.  328. 

Due  execution  is  not  sufficiently  shown  by  the  testimony  of  an  attorney 
that  he  drew  up  a  will  for  the  decedent  at  the  date  alleged,  but  cannot 
recollect  who  witnessed  it,  that  he  was  in  the  habit  of  witnessing  wills,  and 
his  clerk,  if  present,  usually  witnessed  them;  and  of  his  clerk  that  the  will 
was  drawn  up  in  the  attorney's  office,  that  he  cannot  say  positively  who 
witnessed  it,  his  impression  being  that  he  witnessed  it. 

Grant  v.  Grant,  1  Sandf.  Ch.  235. 

A  lost  will  cannot  be  admitted  to  probate,  where  the  only  evidence  on 
the  subject  of  the  execution  of  a  will,  aside  from  proof  of  declarations  of 
the  deceased  that  he  had  made  a  will,  was  the  testimony  of  a  witness  that, 
about  nine  months  before  decedent's  death,  he  was  in  the  office  of  de- 
cedent's attorney,  when  decedent  was  present,  and  saw,  lying  on  his  desk, 
a  blank  used  in  drawing  wills,  filled  out  in  the  handwriting  of  the  at- 
torney;  that  he  read  the  formal  beginning  which  announced  the  instru- 
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granted  to  him.  Upon  the  presentation  of  such  petition,  the  heirs  at  law 
and  next  of  kin  of  the  deceased  and  the  legatees  and  devisees  named  in  the 
alleged  lost  will  were  duly  cited  to  attend  the  probate  thereof.  The  appel- 
lant, Joseph  Forster,  who  was  one  of  the  next  of  kin  of  Barbara  Granacher, 
deceased,  contested  the  probate  of  the  will,  and  served  an  answer  in  which 
he  alleged  in  substance  that  the  said  Barbara  Granacher  died  intestate; 
that  the  alleged  copy  of  a  will  offered  for  probate  is  not  the  last  will  of 
the  decedent,  and  that  the  alleged  execution  thereof,  if  executed,  was  not 
the  free,  unconstrained,  or  voluntary  act  of  the  deceased;  that  at  the  time 
said  paper  purports  to  have  been  executed  the  decedent  was  not  of  sound 
mind,  memory,  and  understanding;  that  said  paper  was  not  subscribed, 
published,  and  attested  in  conformity  with  the  statute  in  such  case  made 
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ment  to  be  decedent's  will;  that  he  noticed  at  the  end  what  purported  to 
be  decedent's  signature,  and,  after  a  space  filled  with  written  and  printed 
matter,  the  names  of  two  other  persons,  one  of  which  he  had  a  faint  im- 
pression was  that  of  the  attorney,  having  no  recollection  as  to  the  other; 
that  in  an  ensuing  conversation  with  decedent,  the  latter  mentioned  par- 
ticularly the  contents  of  the  instrument  and  stated  that  the  attorney  waa 
the  executor. 

Matter  of  Russell,  33  Hun,  271,  aff'd  in  98  N.  Y.  633. 

3.  Of  existence  at  testator's  death. 

To  sustain  an  action  to  establish  a  lost  will  the  reason  as  well  as  the 
policy  of  the  law  demand  that  the  proof  should  be  clear  and  convincing, 
not  only  in  respect  to  the  provisions  of  the  will,  but  as  well  that  it  was  in 
existence  at  the  time  of  the  testator's  death. 

Eahn  v.  Hoes,  14  Misc.  63;  69  St.  Rep.  627;  35  Supp.  273. 

The  existence  of  the  will  at  the  time  of  the  testator's  death  may  be 
proved  by  circumstantial  evidence. 

Schultz  v.  Schultz,  35  N.  Y.  653. 

The  declarations  of  a  deceased  are  not  competent  to  prove  the  existence 
of  a  will  at  his  death. 

Matter  of  Kennedy,  167  N.  Y.  163;  60  N.  E.  442. 

The  rule  that  the  law  presumes  that  a  fact  continuous  in  its  character 
continues  to  exist  until  the  contrary  is  proved  has  no  application  to  an 
ambulatory  instrument  like  a  will,  so  that  no  presumption  as  to  the  con- 
tinued existence  of  a  lost  will  arises  from  the  proof  of  its  execution,  so  aa 
to  establish  its  existence  at  the  time  of  the  testator's  death. 

Matter  of  Kennedy,  167  N.  Y.  163;  60  N.  E.  442. 

Where  it  is  shown  that  the  will,  at  the  time  of  its  execution,  waa  placed 
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and  provided,  and  that  the  paper  propounded  for  probate  is  invalid,  il- 
legal, and  void;  and  asked  that  the  proceedings  be  dismissed,  with  costs. 
The  issues  thus  framed  came  on  for  trial  before  the  surrogate  of  Erie 
county  on  the  23d  day  of  October,  1901.  Upon  the  trial,  formal  proof  was 
made,  on  behalf  of  the  petitioner,  that  the  decedent  was  of  sound  mind  and 
memory  at  the  time  when  it  is  alleged  the  last  will  and  testament  was 
executed,  and  that  whatever  was  done  in  respect  to  executing  the  same 
by  the  decedent  was  her  free,  unconstrained,  and  voluntary  act.  No  proof 
was  offered  by  the  contestant  to  contradict  the  prima  facie  case  thus  made 
by  the  petitioner  in  respect  to  those  issues,  and  no  question  is  raised  as  to 
them.  The  only  question  presented  for  examination  by  this  appeal  is 
whether  or  not  the  proof  offered  by  the  petitioner,  the  contestant  having 
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by  the  testator  in  the  hands  of  a  custodian  to  keep,  who  testifies  that  he 
took  charge  of  it,  and  locked  it  up  in  a  trunk,  and  supposed  it  was  there  at 
the  time  of  the  testator's  death,  but  upon  search  for  it  after  his  death  it 
could  not  be  found,  its  existence  at  the  time  of  the  testator's  death  is  suf- 
ficiently shown  under  the  statute. 

Schultz  v.  Schultz,  35  N.  Y.  663. 

The  existence  of  the  will  at  the  testatrix'  death  is  sufficiently  shown, 
when  it  appears  that  shortly  after  her  re-marriage  she  duly  executed  a 
will  to  take  the  place  of  one  she  believed  to  have  been  wrongfully  ab- 
stracted from  her  keeping  by  an  interested  party  and  gave  it  to  the  scriv- 
ener to  prevent  its  sharing  the  same  fate,  that  it  was  obtained  from  the 
custodian  by  her  husband  without  her  authority  two  weeks  before  her 
death  and  was  among  her  papers  two  days  before  she  died. 

Matter  of  Soule,  40  St.  Rep.  600;  15  Supp.  934. 

Where  it  does  not  appear  what  the  testator,  who  took  possession  of  the 
lost  will  immediately  after  its  execution,  afterwards  did  with  it  and  it  is 
shown  that  his  daughter,  who  was  with  him  during  his  last  illness  and 
whose  interest  was  adverse  to  the  will,  refused  to  allow  her  brother  to  ex- 
amine the  testator's  papers  a  short  time  before  his  death,  the  evidence  is 
insufficient  to  show  a  will  existing  at  testator's  death. 

Matter  of  Barnes,  10  Ann.  Cas.  432;  70  App.  Div.  523;  109  St.  Rep.  373; 
75  Supp.  373. 

Where  the  existence  of  a  will,  its  due  execution  and  its  provisions  are 
clearly  and  distinctly  proved  in  the  manner  required  by  law,  and  it  is 
also  shown  by  two  disinterested  witnesses  that  the  paper  was,  immediately 
after  its  execution,  delivered  by  the  testatrix  to  the  executor  named  in  it 
for  safe  keeping,  and  the  testimony  of  the  executor  is  that  he  placed  the 
document  with  certain  of  her  valuable  papers,  that  he  moved  his  place  of 
residence  and  supposed  that  the  papers  were  also  moved,  but,  on  searching 
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called  no  witnesses,  was  such  as  to  justify  the  surrogate  in  establishing 
the  alleged  copy  of  the  original  will  as  the  last  will  and  testament  of  the 
decedent,  and  admitting  it  to  probate  as  such. 

Argued  before  Adams,  P.  J.,  and  McLennan,  Speino,  Wil- 
liams, and  Hiscock,  JJ. 


Tilus  &  Ladd,  for  appellant 
Devoe  P.  Hodson,  for  respondent. 
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for  the  will  after  the  death  of  the  decedent,  he  failed  to  find  it,  it  is  to 
be  inferred  that  the  will  existed  when  the  testatrix  died,  and  it  therefore  is 
entitled  to  probate. 

Matter  of  Cosgrove,  31  Misc.  422;  99  St.  Rep.  570;  65  Supp.  570. 

4.  Of  provisions. 

The  provisions  of  a  lost  will  cannot  be  established  on  the  testimony  of 
two  witnesses  who  differ  materially  either  as  to  the  beneficiaries,  or  the 
amount  of  bequests. 

Sheridan  v.  Houghton,  6  Abb.  N.  C.  234. 

McNally  v.  Brown,  5  Redf.  372. 

Matter  of  Ruser,  6  Dem.  31. 

The  contents  cannot  be  proved,  a  part  by  one  witness  and  the  remaining 
part  by  the  other,  but  each  witness  must  testify  as  to  all  the  provisions. 

McNally  v.  Brown,  5  Redf.  372. 

Matter  of  Ruser,  6  Dem.  31. 

Where  the  testimony  of  the  petitioner,  the  draftsman,  the  subscribing 
witnesses,  the  son  of  the  testator,  and  a  friend,  as  to  the  provisions,  is 
puch  as  only  to  enable  the  court  to  surmise  the  nature  of  the  will,  there- is 
not  a  compliance  with  the  statute,  and  probate  must  be  refused. 

McNally  v.  Brown,  5  Redf.  372. 

Probate  of  an  alleged  lost  will  should  be  refused,  where  it  is  impossible 
from  the  testimony  offered,  to  determine  with  any  degree  of  accuracy,  what 
were  the  provisions  of  the  will;  whether  it  gave  the  estate  to  the  widow 
absolutely,  or  for  life  or  widowhood,  and  then  to  the  children  in  equal 
shares. 

Matter  of  Ruser,  6  Dem.  31. 

The  requirement  of  §  1865,  that  the  provisions  of  a  lost  will  must  be 
"clearly  and  distinctly  proved  by  at  least  two  credible  witnesses,"  should 
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McLennan,  J.  A  lost  or  destroyed  will  may  not  be  estab- 
lished or  admitted  to  probate  except  upon  complying  with  the 
requirements  of  sections  1865  and  2621  of  the  Code  of  Civil 
Procedure. 

Section  1865  provides: 

"But  the  plaintiff  is  not  entitled  to  a  judgment  establishing  a  lost  or 
•destroyed  will  as  prescribed  in  this  article,  unless  the  will  was  in  existence 
at  the  time  of  the  testator's  death,  or  was  fraudulently  destroyed  in  his 
lifetime;  and  its  provisions  are  clearly  and  distinctly  proved  by  at  least 

Probate  of  Lost  Wills, — continued. 

receive  a  liberal  construction;  and  its  spirit  is  complied  with  by  holding 
that  it  applies  only  to  those  provisions  which  affect  the  disposition  of  the 
testator's  property,  and  are  of  the  substance  of  the  will. 

Early  v.  Early,  5  Redf.  376. 

It  cannot  be  satisfied  by  the  testimony  of  one  witness  to  the  provisions 
of  the  will,  and  a  copy  proven  to  be  correct  by  the  testimony  of  the  same 
witness  only. 

Collyer  v.  Collyer,  17  Abb.  N.  C.  328. 

It  is  not  complied  with,  where  the  contents  of  the  final  draft  of  the  will, 
prepared  by  an  attorney  from  memoranda  furnished  by  one  of  the  attest- 
ing witnesses,  are  given  in  substance  by  the  attorney  and  the  witness,  but 
the  former  had  nothing  further  to  do  with  its  execution  and  no  personal 
knowledge  of  what  the  will  contained  after  its  execution  except  as  he 
assumed,  on  the  strength  of  the  witness'  evidence  that  the  contents  of  the 
draft  remained  unchanged,  and  where  the  only  other  witness,  a  legatee, 
who  has  waived  her  right  to  the  legacy,  and  who  testifies  to  the  contents  of 
a  paper  shown  her  by  the  decedent,  cannot  recall  the  names  of  all  the 
residuary  legatees. 

Matter  of  Waldron,  19  Misc.  333;  78  St.  Rep.  353;  44  Supp.  353. 

Where  one  of  the  attesting  witnesses  swears  that  the  testator  devised 
«U  his  estate  to  his  mother  and  to  her  heirs,  and  the  other  that  the  de- 
vise was  to  her  heirs,  and  there  was  no  evidence  that  there  were  not  other 
legacies,  probate  will  be  refused. 

Matter  of  Purdy,  46  App.  Div.  33;  95  St.  Rep.  430;  61  Supp.  430. 

Where  a  witness,  the  lawyer,  who  drew  the  will,  says  that  it  either  gave 
the  whole  estate  to  the  wife  absolutely,  or  to  her  for  life  with  remainder 
to  the  children,  he  cannot  say  which,  but  he  thinks  the  former,  his  evi- 
dence lacks  the  elements  of  clearness  and  distinctness  which  the  statute 
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two  credible  witnesses,  a  correct  copy  or  draft  being  equivalent  to  one  wit- 
ness." 

Section  2621  is  as  follows: 

"A  lost  or  destroyed  will  can  be  admitted  to  probate  in  the  surrogate's- 
court,  but  only  in  a  case  where  a  judgment  establishing  the  will  could  be 
rendered  by  the  supreme  court,  as  prescribed  in  section  1865  of  this  act." 

It  is  conceded  that  Barbara  Granacher  died  on  the  15th  day 
of  April,  1883 ;  that  at  the  time  of  her  death  she  was  62  years 
of  age,  and  a  resident  of  the  city  of  Buffalo,  N.  Y.  It  is  uncon- 
tradicted that  on  the  17th  day  of  January,  1882,  the  date  of  the 
alleged  lost  will,  the  deceased  was  of  sound  mind  and  memory ; 
that  she  executed  a  will  at  that  time,  fully  complying  with  all 
the  requirements  of  the  statute  in  that  regard ;  and  that  the  exe- 
cution thereof  was  her  free,  unconstrained,  and  voluntary  act. 
The  evidence  establishes  that  as  early  as  April  1901, — how 
much  earlier  does  not  appear, —  what  purported  to  be  a  will  of 
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exacts,  and,  therefore,  he  will  not  answer  the  purpose  of  one  of  the  two 
requisite  witnesses. 

Matter  of  Ruser,  6  Dem.  31. 

It  is  not  necessary  that  the  witnesses  should  remember  the  exact  lan- 
guage used  by  the  testator,  but  they  must  be  able  to  testify  at  least  to 
the  substance  of  the  whole  will,  so  that  it  can  be  incorporated  in  the  de- 
cree, should  the  will  be  admitted  to  probate. 

McNally  v.  Brown,  5  Redf.  372. 

The  witnesses  must  both  be  able  to  speak  from  personal  knowledge  of 
the  contents  of  the  will  after  it  has  been  executed. 

Matter  of  Waldron,  19  Misc.  333;  78  St.  Rep.  353;  44  Supp.  353. 

The  evidence  of  witnesses,  who  testify  that  they  have  not  read  the  whole 
will  and  do  not  know  all  its  provisions,  is  of  no  appreciable  value. 

Matter  of  Ruser,  6  Bern.  31. 

Declarations  of  a  decedent  respecting  the  provisions  of  a  lost  will  are 
not  admissible. 

Matter  of  Ruser,  6  Dem.  31. 

Matter  of  Kennedy,  167  N.  Y.  163;  60  N.  E.  442. 

The  evidence  of  a  number  of  witnesses,  who  all  agree  as  to  the  contents 
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the  decedent  was  on  deposit  in  the  surrogate's  office  for  safe- 
keeping. It  was  inclosed  in  an  envelope  upon  the  outside  of 
which  was  indorsed  the  name  "Barbara  Granacher."  The  paper 
consisted  of  four  pages  or  one  entire  sheet  of  foolscap  paper* 
The  name  "Barbara  Granacher"  was  signed  to  it;  then  followed 
an  attestation  clause,  and  after  such  clause  were  the  names 
"George  Kein"  and  "Louis  Braunlein,"  as  witnesses  to  the  will  my 
and  the  proof  is  that  the  name  "Louis  Braunlein"  was  the  gen- 
uine signature  of  a  well-known  resident  of  the  city  of  Buffalo  by 
that  name.  Some  time  in  April,  1901,  a  clerk  in  the  surrogate's 
office  permitted  this  paper  (the  alleged  will),  and  the  envelope 
in  which  it  was  contained,  to  be  taken  to  an  attorney's  office  for 
the  purpose  of  making  a  copy  of  the  same.  It  satisfactorily  ap- 
pears that  two  exact  copies  of  such  paper  were  made,  one  of 
which,  on  the  12th  day  of  April,  1901,  was  filed  in  the  surro- 
gate's office,  and  the  other  was  attached  to  and  made  a  part  of 
the  petition  herein.  In  some  manner  the  alleged  will — the  paper 
borrowed  from  the  surrogate's  office — was  lost,  and,  although 

Pbobate  of  Lost  Wills, — continued. 

of  a  lost  will,  founded  upon  statements  made  by  the  decedent,  cannot  take 
the  place  of  the  two  credible  witnesses  required  by  the  code. 

Hatch  v.  Sigman,  1  Bern.  519. 

The  two  credible  witnesses  which  the  statute  requires  respecting  the 
contents  of  a  lost  will  need  not  necessarily  have  been  witnesses  also  to  the 
execution  of  the  will. 

Matter  of  Waldron,  10  Misc.  333;  78  St.  Rep.  353;  44  Supp.  353. 

A  lost  will  cannot  be  admitted  to  probate  upon  a  stipulation  of  coun- 
sel agreeing  aa  to  its  contents,  though  due  execution  be  established. 

Matter  of  Ruser,  6  Bern.  31. 

A  person  interested  in  the  establishment  of  the  will  and  by  which  he 
will  receive  a  large  sum  of  money  is  not  a  credible  witness  of  its  contents. 

Eeesy  t.  Dimon,  01  Hun,  642;  72  St.  Rep.  125;  37  Supp.  02;  aff'd  153 
N.  Y.  662;  48  N.  E.  1105. 

To  accept  the  testimony  of  such  a  person  would  overthrow  one  of  the 
safeguards  that  the  law  has  established  for  the  prevention  of  fraud  in 
the  probate  of  lost  wills. 

Id. 


346  VOLUME  XL 


Appellate  Division.  [July* 


•diligent  search  has  been  made,  it  cannot  be  found.  There  is  no 
suggestion  that  it  was  wilfully  suppressed  or  destroyed,  or  that 
anyone  was  guilty  of  wilful  misconduct  in  respect  to  it  Its 
loss,  so  far  as  the  evidence  discloses,  was  purely  accidental,  and, 
as  we  have  seen,  the  copies  made  were  in  all  respects  true  cop- 
ies of  the  paper  which  purported  to  be  the  will  of  the  decedent, 
and  which  was -on  deposit  in  the  surrogate's  office  for  safe-keep- 
ing, and  that  paper,  as  we  have  seen,  had  upon  it  the  name  of 
the  decedent,  the  names  of  the  subscribing  witnesses,  George 
Kein  and  Louis  Braunlein,  and  the  name  of  Louis  Braunlein 
^ras  the  genuine  signature  of  a  gentleman  by  that  name.  It  ap- 
pears by  the  evidence  of  Mr.  Braunlein  that  he  was  well  ac- 
quainted with  the  decedent  in  her  lifetime.  He  testified  that 
on  or  about  the  17th  day  of  January,  1882,  he  had  charge  of 
the  preparation  of  the  will  of  the  decedent ;  that  he  did  not  re- 
member whether  he  personally  wrote  the  will,  but  stated  that 
he  was  familiar  with  the  making  of  it,  was  acquainted  with  its 
contents,  and  that  he  undertook  to  see  to  its  execution.  He 
stated  that  he  read  the  will,  and  explained  it  to  the  decedent  in 
German,  she  being  a  German;  that  she  signed  the  will  in  his 
presence,  and  in  the  presence  of  George  Kein,  the  other  witness 
to  the  will ;  and  that  Mr.  Granacher  and  a  Mr.  Hauck  were  also 
present.  He  stated  that  he  asked  the  decedent  if  that  was  her 
last  will  and  testament,  and  that  she  said  it  was;  if  that  was 
her  signature,  and  she  said  it  was ;  if  she  desired  Mr.  Kein  and 
himself  to  become  witnesses  to  that  will,  and  she  said  she  did ; 
and  that  then  Mr.  Kein  signed  it,  and  the  witness  signed  it,  in 
the  presence  of  each  other  and  in  the  presence  of  the  deceased ; 
that  after  the  will  was  so  signed  and  executed  he,  the  witness, 
delivered  it  to  the  deceased.  The  witness  also  stated  that  to  the 
best  of  his  recollection  the  copy  of  the  paper  which  was  taken 
from  the  surrogate's  office  was  in  every  particular  a  copy  of  the 
will  executed  by  the  deceased,  and  signed  by  him  and  Mr.  Kein 
as  subscribing  witnesses,  on  the  17th  day  of  January,  1882. 
It  is  not  suggested  that  the  witness  Louis  Braunlein  ever  signed 
as  witness  any  other  will  of  the  decedent. 

The  evidence  satisfactorily  establishes  that  "the  will  was  in 
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-existence  at  the  time  of  the  testator's  death."  A  will  was  exe- 
cuted by  the  deceased  before  her  death,  to  wit,  January  17, 
1S82 ;  was  signed  by  Mr.  Kein,  and  then  by  Mr.  Braunlein,  as 
witnesses.  Just  such  a  will  was  found,  long  after  her  death, 
in  the  surrogate's  office,  where  such  instruments  are  frequently 
■deposited  for  safe-keeping.  Upon  it  was  the  name  of  the  tes- 
tatrix and  the  names  of  the  two  witnesses,  all  in  the  same  order, 
and  the  name  of  Mr.  Braunlein  was  his  genuine  signature,  all 
of  which  identified  the  will  found  in  1901  as  the  will  which  was 
executed  by  the  testatrix  in  1882.  The  provisions  of  the  will 
are  clearly  and  distinctly  proved  by  at  least  one  credible  wit- 
ness, Mr.  Braunlein.  It  is  true  that,  instead  of  reciting  its  pro- 
visions, witness  stated  they  were  the  same  as  those  contained  in 
a  paper  which  was  shown  him,  to  wit,  the  copy.  But  this  method 
of  proving  the  contents  of  the  original  will  was  in  no  manner 
objected  to,  and  the  appellant  ought  not  now  to  be  heard  to  com- 
plain because  it  was  done  in  that  way.  A  correct  copy  or  draft 
of  the  will  was  introduced  in  evidence,  and  this  was  equivalent 
to  one  witness.  We  think  the  evidence  produced  on  behalf  of  the 
petitioner  was  of  such  a  character  as  to  fully  meet  the  require- 
ments of  the  statute,  and  as  to  authorize  the  surrogate  to  estab- 
lish the  copy  as  the  last  will  and  testament  of  Barbara  Gran- 
acher, deceased,  and  to  probate  the  same.  It  follows  that  the 
decree  of  the  surrogate's  court  should  be  affirmed,  with  costs 
of  this  appeal  to  be  paid  by  the  appellant  personally. 

Decree  of  the  surrogate's  court  affirmed,  with  costs  of  this 
appeal  to  be  paid  by  the  appellant,  Forster,  personally.  All 
concur. 
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PEOPLE  v.  GALLAGHER. 

[75  Aip.  Div.  99;  lift  St.  Rep.  5;  78  Bupp.  5.] 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    July  8,  1902.} 

1.  Murder — Self-Defense — Reputation  of  Victim  fob  Peaceableness — 
Admissibility  of  Evidence. 

Where  to  a  prosecution  for  murder  in  the  first  degree  defendant  pleaded 
self-defense,  and  sought  by  various  evidence  to  show  that  deceased 
was  quarrelsome,  morose,  irritable,  and  vindictive,  and  subject  to  vio- 

Note. — Proof  of  Character  ob  Refutation  of  Complainant  in  Crim- 
inal Trials. 


a.  In  general. — 348. 

b.  Seamal  crimes. — 348. 

a  In  cases  of  homicide. — 351. 


a.  In  general. 

Proof  of  the  character  or  reputation  of  the  complainant  as  such  in  a 
criminal  case  is  not,  as  a  general  rule,  admissible. 

People  v.  Lamb,  2  Keyes,  360,  363. 

The  word  "complainant"  as  here  used  refers  to  the  person  aggrieved  or 
injured. 

The  reason  sometimes  given  for  the  rule  is  that  it  raises  collateral 
issues  and  that  the  party  against  whom  it  may  be  offered  would  generally 
be  taken  by  surprise,  and  not  be  prepared  to  meet  it. 

People  v.  Jackson,  3  Park.  Cr.  391. 

b.  Sexual  crimes. 

One  of  the  principal  exceptions  to  the  general  rule  is  in  cases  involving 
the  chastity  of  female  complainants. 

Upon  the  trial  of  an  indictment  for  rape,  evidence  on  behalf  of  the  pris- 
oner that  the  prosecutrix  was  in  the  habit  of  receiving  men  at  her  dwell- 
ing for  the  purpose  of  promiscuous  intercourse  with  them  is  proper. 

Woods  v.  People,  55  N.  Y.  515. 

This  evidence  was  admissible,  not  for  the  purpose  of  impeaching  th# 
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lent  outbursts  of  temper,  and  in  the  habit  of  making  threats  against 
defendant,  the  fact  that  defendant  offered  no  evidence  to  show  that 
deceased's  general  reputation  for  peaceableness  and  good  disposition 
was  bad  did  not  render  it  improper  to  allow  the  prosecution's  wit- 
nesses to  testify  that  such  reputation  was  good. 

2.  Same — Motive — Priob  Conversation. 

Where  it  appears  that  on  the  night  of  a  murder  a  woman  stated  to  the 
accused  that  "he  ought  to  lick  [deceased],  or  he  was  no  friend  of 
hers,u  and  that  after  this  remark  accused  left  the  woman,  borrowed 
a  revolver,  and  went  to  a  saloon  where  the  deceased  was,  and,  after 
commencing  conversation  with  him,  shot  him  in  the  affray  which  fol- 
lowed, evidence  of  the  woman's  statement  is  competent  as  showing 
motive,  and  as  bearing  on  the  whole  transaction  at  the  time  of  the 
shooting. 

3.  Same — Weapon — Possession  by  Juby — Ground  fob  New  Trial. 
Code  Cr.  Proc  §  425,  provides  that  the  court  may  permit  the  jury,  on 

Proof  of  Character  ob  Reputation  of  Complainant  in  Cbiminal  Tri- 
als,—continued. 

general  credibility  of  the  witness,  but  for  the  consideration  of  the  jury 
upon  the  question  whether  she  assented  to  the  intercourse  with  the  prU- 
-oner. 

W. 

In  this  case  the  court  says:  "The  trial  court,  as  well  as  the  general 
term,  regarded  the  offer  as  nothing  more  than  that  of  proof  of  some  par- 
ticular acts  of  lewdness.  But,  it  was  much  more.  It  was  an  offer  to 
show  by  direct  evidence  not  only  this,  but  that  the  complainant  was  a 
-common  prostitute,  and  in  the  habit  of  plying  her  vocation  at  the  place 
where  she  dwelt." 

In  People  v.  Abbot,  19  Wend.  192,  it  was  said  that  the  courts  had  agreed 
'that  in  cases  of  rape,  the  accused  may  prove  the  prosecutrix  to  be  in  fact 
(not  merely  by  general  reputation)  a  common  prostitute. 

In  cases  of  rape  the  accused  is  not  limited  to  the  usual  inquiry  as  to 
general  character  or  reputation  for  truth  and  veracity  merely,  but  may 
ask  as  to  the  general  moral  character. 

People  v.  Abbot,  19  Wend.  192. 

On  a  trial  for  rape,  evidence  that  the  complainant  was  a  woman  of 
-drunken  and  dissipated  habits,  sleeping  generally  in  the  hallways  of  a 
tenement  house,  and  accustomed  to  go  in  at  two  or  three  o'clock  in  the 
morning,  is  admissible,  as  evidence  in  itself,  of  general  immoral  character. 

Brennan  v.  People,  7  Hun,  171. 

In  a  case  under  the  statute  for  seduction  under  promise  of  marriage,  an 
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retiring  for  deliberation,  to  take  with  them  any  paper  or  article  re- 
ceived in  evidence,  but  only  upon  consent  of  defendant  and  counsel  for 
the  people.  Section  405  gives  the  court  power  to  grant  a  new  trial 
where  the  jury  has  been  guilty  of  misconduct  by  which  a  fair  and  due- 
consideration  of  the  case  has  been  prevented.  Held,  in  a  prosecution 
for  murder,  that  the  fact  that  the  jury  were  allowed,  without  the  con- 
sent of  defendant's  counsel,  to  have  the  revolver  with  which  the  crime* 
was  committed  in  the  jury  room  while  deliberating  on  their  verdict, 
did  not  authorize  a  new  trial;  it  appearing  that  the  sheriff,  at  the- 
jury's  request,  took  the  revolver  from  the  court  room  in  the  absence- 
of  the  presiding  justice  and  of  counsel  for  both  sides  and  of  the  de- 
fendant himself,  and  delivered  it  to  the  jury,  under  the  mistaken  no- 

Proof  of  Character  or  Reputation  of  Complainant  in  Criminal  Tri- 
als,—continued. 

offer  to  prove  the  reputation  for  chastity  of  the  prosecutrix  was  held  to- 
be  properly  excluded. 

Kenyon  v.  People,  26  N.  Y.  203. 

The  same  rule  was  held  to  apply  under  the  statute  for  abduction. 

Kauffman  v.  People,  11  Hun,  82. 

In  general,  a  party  will  not  be  allowed  to  give  evidence  of  his  wit- 
nesses* good  character,  until  after  it  has  been  attacked  by  witnesses  on* 
the  other  side. 

People  v.  Gay,  7  N.  Y.  378. 

People  v.  Hulse,  3  Hill,  309. 

But  where  a  party  attacks  the  general  character  of  a  witness  on  the- 
other  side,  either  by  calling  impeaching  witnesses,  or  by  drawing  out  ex- 
trinsic facts  going  to  general  character  on  cross-examination,  sustaining 
evidence  may  be  given  in  reply. 

People  v.  Hulse,  3  Hill,  309,  314. 

This  rule  applies  to  a  woman  swearing  to  a  rape  committed  upon  her- 

People  v.  Hulse,  3  Hill,  309,  315. 

This  was  a  trial  of  an  indictment  for  rape.  The  defendant  attempted 
to  descredit  the  testimony  of  the  complainant;  first,  by  showing  on  her 
cross-examination  that  her  evidence  was  improbable  in  itself;  second,  by- 
disproving  some  of  the  facts  to  which  she  testified;  third,  by  evidence  that 
her  conduct  was  inconsistent  with  the  idea  of  the  offense  having  been  com- 
mitted, and  fourth,  by  calling  witnesses  to  show  that  the  account  which 
she  had  given  of  the  matter  out  of  court  did  not  correspond  with  her  state- 
ment under  oath  as  a  witness.  It  was  held  that  this  was  not  an  attack 
on  the  general  character  of  the  witness,  and  consequently  evidence  of  her 
general  good  character  was  not  admissible  in  reply. 

See  People  v.  Gay,  7  N.  Y.  378. 
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tion  that  counsel  had  agreed  that  the  jury  might  have  it  if  they  bo 
desired;  and  it  also  appearing  that  the  examination  of  the  revolver 
did  not  affect  the  verdict  or  prejudice  the  defendant  in  any  way. 

Appeal  from  trial  term,  Cayuga  county. 

James  G.  Gallagher  was  convicted  of  manslaughter  in  the 
first  degree,  and  from  such  conviction,  and  from  an  order  deny- 
ing his  motion  for  a  new  trial  on  the  minutes,  he  appeals.  A/- 
firmed. 

Argued  before  Adams,  P.  J.,  and  McLennan,  Spring,  and 
Williams,  J  J. 

Proof  or  Character  or  Reputation  of  Complainant  in  Criminal 
Trials,— conti  nued. 

c.  In  cases  of  homicide. 

As  a  general  rule,  the  character  of  the  deceased  is  not  put  in  issue  in  a 
trial  for  homicide,  and  evidence  to  show  his  general  reputation  as  a  dan- 
gerous  and  violent  man  is  inadmissible. 

People  v.  Hess,  8  App.  Div.  143 ;  40  Supp.  486. 

The  rule  is,  that  after  evidence  has  been  given  by  a  defendant,  tending 
to  show  that  the  homicide  was  committed  in  self-defense,  he  may  follow 
it  by  proof  of  the  general  reputation  of  the  deceased  for  quarrelsomeness 
and  violence. 

People  v.  Druse,  103  N.  Y.  655;  8  N.  E.  733;  3  St.  Rep.  617. 

People  v.  Hess,  8  App.  Div.  143;  40  Supp.  486. 

But  a  defendant  is  confined  to  proof  of  general  reputation,  and  specific 
acts  of  violence  toward  third  persons  are  inadmissible. 

People  v.  Druse,  103  N.  Y.  655;  8  N.  E.  733;  3  St.  Rep.  617. 

Eggler  v.  People,  56  N.  Y.  642. 

Thomas  v.  People,  67  N.  Y.  218. 

Nichols  v.  People,  23  Hun,  165. 

In  a  trial  of  an  indictment  for  murder,  evidence  was  offered  by  the 
prosecution  to  show  the  general  reputation  of  the  deceased  for  peace  and 
inoffensiveness  and  was  excluded,  the  court  saying  that  his  general  char- 
acter was  not  in  issue;  that  whether  he  was  of  good  or  bad  character 
was  no  justification  for  the  homicide,  and  that  as  far  as  the  guilt  or  inno- 
cence of  the  defendant  was  concerned,  the  jury  must  assume  that  the 
deceased  was  a  man  of  irreproachable  character.  The  dying  declarations 
of  the  deceased  were  in  evidence. 

Defendant's  counsel  excepted  to  the  remarks  of  the  court,  stating  that 
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E.  C.  Aiken,  for  appellant 
Harry  T.  Dayton,  for  respondent. 

Williams,  J.  The  judgment  and  order  appealed  from 
should  be  affirmed,  and  the  case  remitted  to  Cayuga  county,  pur- 
suant to  section  547  of  the  Code  of  Criminal  Procedure. 

The  defendant  was  indicted  for  the  crime  of  murder  in  the 
first  degree  in  having  caused  the  death  of  George  Beibert  by 

Proof  of  Character  ob  Reputation  of  Complainant  in  Criminal 
Trials, — continued. 

the  dying  declarations  were  disputed,  and  in  that  respect  the  character  of 
the  deceased  was  in  issue.  No  proof  was  offered  by  defendant  impeach- 
ing the  character  of  the  deceased.  It  was  held  that  the  exception  taken  to 
the  remarks  of  the  court  were  not  tenable. 

People  v.  Webster,  139  N.  Y.  73;  34  N.  E.  730;  54  St  Rep.  423. 

Upon  a  trial  for  murder,  testimony  concerning  the  quarrelsome  and 
vindictive  character  of  the  person  killed  is  only  admissible  where  it  has 
been  shown  in  the  case  that  the  prisoner,  at  the  time  of  committing  the 
deed,  had  reason  to  be  in  fear  of  his  life,  or  reasonable  ground  to  appre- 
hend great  bodily  harm. 

People  v.  Lamb,  2  Keyes,  360. 

The  rule  is  that  the  character  of  the  deceased  can  never  be  made  a  mat- 
ter of  controversy,  except  when  involved  in  the  res  gestae. 

People  v.  Lamb,  2  Keyes,  360,  365. 

It  is  fundamental  to  the  admission  of  this  class  of  testimony  in  a  proper 
case,  that  knowledge  of  the  character  of  the  deceased  was  brought  home 
to  the  knowledge  of  the  defendant  himself. 

Reynolds  v.  People,  17  Abb.  Pr.  413. 

People  v.  Lamb,  2  Keyes,  360. 

Where  the  defendant  attacks  the  character  of  the  deceased  in  respect 
to  quarrelsomeness  and  vindictiveness,  it  is  competent  for  the  prosecution 
to  show  that  his  character  in  that  respect  was  good. 

Thomas  v.  People,  67  N.  Y.  218,  224. 

In  Abbott  v.  People,  86  N.  Y.  460,  the  prisoner  testified  that  he  saw 
the  deceased,  who  was  about  19  feet  distant,  reach  for  an  iron  wrench,  and 
that  he  went  over  to  where  the  deceased  was  as  fast  as  he  could  and 
struck  the  blow  which  caused  his  death.  It  was  held  that  evidence  as  to 
the  reputation  of  the  deceased  as  to  being  quarrelsome  was  properly  ex- 
cluded, it  appearing  that  the  affray  was  commenced  by  the  prisoner. 
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shooting  him  on  the  29th  day  of  July,  1901,  at  the  city  of  Au- 
burn. Upon  his  conviction  he  was  sentenced  to  Auburn  state's 
prison  for  15  years.  There  was  no  dispute  but  that  the  defend- 
ant caused  the  death  of  the  deceased.  The  defense  was  that 
the  killing  was  justifiable  or  excusable  homicide ;  that  it  was  ac- 
cidental, and  while  defendant  was  acting  in  self-defense.  The 
jury  found  that  the  killing  was  without  intent  to  cause  death, 
and  was  not,  therefore,  murder  in  either  the  first  or  second  de- 
gree. They  found  it  was  not  accidental,  or  in  self-defense,  and 
therefore,  having  been  caused  by  a  dangerous  weapon,  was  man- 
slaughter in  the  first  degree.  It  took  place  about  11  o'clock  at 
night,  in  White's  saloon,  during  an  affray  between  the  parties. 
The  only  person  present  and  who  saw  the  transaction  was  the 
bartender,  Fred  leader.  The  deceased  was  a  hack  driver,  and 
the  defendant  was  a  man  about  town.  Both  were  accustomed  to 
frequent  this  saloon.  They  appear  to  have  had  relations  with 
houses  of  ill  fame,  and  to  have  been  quite  unfriendly  prior  to 
the  occasion  in  question.  The  defendant  borrowed  the  revolver, 
and  went  immediately  to  the  saloon,  knowing  the  deceased  was 
there.  He  commenced  a  conversation  with  the  deceased  on  en- 
tering the  saloon.  An  altercation  resulted,  and  there  was  a 
clinch  and  a  struggle,  during  which  the  revolver  was  twice  dis- 
charged, the  second  shot  causing  the  death.  Between  the  two 
shots  the  defendant  struck  the  deceased  two  or  more  times  with 
the  revolver  upon  the  head.  He  claimed  that  the  first  discharge 
of  the  revolver  was  intentional,  but  above  deceased's  head,  for 
the  purpose  of  frightening  him,  and  that  the  second  discharge 
was  unintentional,  while  he  was  striking  the  deceased  with  the 
revolver,  in  self-defense.  A  great  deal  of  evidence  bearing  upon 
this  question,  direct  and  circumstantial,  was  given,  which  need 
not  be  referred  to  in  detail  here.  The  court,  in  a  very  fair  and 
impartial  charge,  submitted  to  the  jury  the  questions  of  fact 
involved  in  the  case.  We  have  carefully  examined  the  evidence 
given  upon  both  sides  contained  in  the  record,  and  have  no  doubt 
that  the  verdict  rendered  was  justified  by  the  evidence  before  the 
jury,  and  considered  by  them.  The  only  questions,  therefore, 
for  our  consideration  upon  this  appeal,  relate  to  errors  alleged 
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to  have  been  committed  during  the  trial  and  appearing  in  the 
record  of  the  trial,  and  in  denying  the  motion  for  a  new  trial. 

1.  It  is  said  that  it  was  error  to  receive  evidence  of  the  char- 
acter of  the  deceased  when  the  defense  had  offered  no  evidence 
on  that  subject.  After  the  close  of  the  evidence  for  the  defense, 
several  witnesses  were  called  in  behalf  of  the  people,  and  tes- 
tified under  objection  and  exception  that  the  general  reputation 
of  the  deceased,  by  the  speech  of  people,  for  peaceableness  and 
good  disposition,  was  good.  After  this  evidence  was  given,  a 
motion  was  made  by  defense  to  strike  it  out,  which  was  refused, 
with  exception.  No  evidence  of  general  reputation  as  to  the  bad 
character  of  the  deceased  in  these  respects  was  given  by  the  de- 
fense. The  defense  had,  however,  by  various  kinds  of  evidence, 
sought  to  show  that  the  deceased  was  of  a  quarrelsome,  morose, 
irritable,-  vindictive  disposition,  and  subject  to  violent  outbursts 
of  temper,  and  the  making  of  threats  against  the  defendant  In 
this  manner  the  good  character  of  the  deceased  for  peaceableness 
and  good  disposition  had  been  assailed  and  attacked,  and  the 
question  is  whether,  by  reason  thereof,  the  evidence  of  general 
good  reputation  complained  of  was  proper.  In  Thomas  v.  Peo- 
ple, 67  N".  Y.  218,  223,  the  defendant  gave  evidence  tending  to 
show  that  the  general  character  of  the  deceased  was  bad ;  that  he 
was  very  quarrelsome  and  vindictive.  The  people  were  then  al- 
lowed to  give  evidence  in  rebuttal,  tending  to  show  that 
his  character  as  to  quarrelsomeness  and  vindictiveness  was 
good.  The  court  held  that  the  defendant,  having  attacked 
I  the  character  of    the    deceased,  and    thus  opened  the  issue, 

!  could  not  complain  that  evidence  was  received  on  both  sides  of 

!  it     It  does  not  appear  by  the  report  of  that  case  whether  self- 

;  defense  was  alleged,  but  apparently  it  was,  because  there  would 

I  have  been  no  occasion  otherwise  to  give  the  evidence  on  either 

side,  or  to  raise  the  issue  as  to  character.    Evidence  of  the  bad 
|  character  of  the  deceased  for  quarrelsomeness  and  vindictive- 

ness is  always  competent  where  self-defense  is  alleged,  and  an 
issue  with  reference  thereto  is  presented  by  the  evidence,  and  it 
seems  to  us  to  be  immaterial  in  what  manner  the  attack  upon  the 
deceased's  character  is  made,  whether  by  evidence  of  general 
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reputation  or  by  any  other  species  of  evidence.  If  the  issue  is 
raised  by  defense  at  all,  the  people  may  meet  it  by  evidence  of 
general  reputation  as  to  good  character.  There  seems  to  be  no 
authority  directly  upon  this  point,  but  the  conclusion  we  have 
arrived  at  seems  to  be  reasonable  and  correct. 

2.  It  is  said  that  it  was  error  to  receive  evidence  of  inflam- 
matory declarations  made  to  the  defendant  by  third  parties,  to 
which  he  made  no  response.  The  only  evidence  of  any  import- 
ance of  this  kind  was  the  statement  by  the  Moulton  woman  to 
the  defendant  that  "he  ought  to  lick  [deceased],  or  he  was  no 
friend  of  hers,"  or  words  of  that  import.  This  statement  was 
made  on  the  night  of  the  homicide,  just  before  it  occurred,  and 
perhaps  on  one  former  occasion.  On  the  night  of  the  homicide, 
after  this  remark  was  made,  he  left  the  woman,  and  borrowed 
the  revolver,  and  went  to  the  saloon  where  deceased  was,  and 
the  talk,  the  affray,  and  the  shooting  immediately  occurred. 
There  was  evidence  given  tending  to  show  that  after  the  shoot- 
ing defendant  told  the  officer  who  took  him  into  custody  that  he 
expected  this  would  come  sooner  or  later ;  it  was  too  bad ;  but 
the  old  lady  kept  at  him,  kept  nagging  at  him,  and  there  he  was. 
Under  these  circumstances  we  think  the  evidence  of  what  the 
Moulton  woman  said  to  him  was  competent  as  showing  motive, 
and  bearing  upon  the  whole  transaction  at  the  time  of  the  shoot- 
ing. It  was  so  close  to  the  time  the  shooting  was  done,  and  the 
defendant  acted  so  soon  after  the  remark  was  made,  that  it 
might  fairly  be  inferred  that  the  remark  as  made  influenced  de- 
fendant in  bringing  about  the  altercation  and  affray  which  re- 
sulted in  the  death.  The  case  here  is  clearly  distinguishable 
from  People  v.  Larubia,  140  N.  Y.  87 ;  35  N.  E.  412 ;  55  St. 
Rep.  457,  where  the  remark  was  made  by  a  woman  to  the  de- 
fendant, six  months  before  the  homicide,  that  if  the  deceased's 
life  was  not  taken,  they  would  not  be  happy.  A  single  remark 
of  that  kind  long  before  could  hardly  have  had  any  influence 
upon  the  defendant  in  the  commission  of  the  homicide.  The 
court  said  in  that  case  that  the  inference  could  not  be  justified 
that  defendant  entertained  the  same  feelings,  or  shared  in  the 
belief  that  the  death  of  the  deceased  was  essential  to  their  mu- 
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tual  happiness.  In  this  ease  the  defendant  at  once,  after  the  re- 
mark was  made,  set  out  to  procure  his  revolver,  and  bring  about 
the  meeting  with  the  deceased  that  resulted  in  the  death.  We 
think  no  error  was  committed  in  the  admission  of  this  evi- 
dence, considering  all  the  other  evidence  in  the  case. 

There  were  no  other  exceptions  taken  on  the  trial  calling  for 
special  consideration.  The  court  has  more  or  less  discretion  as 
to  the  extent  of  cross-examination  and  as  to  the  details  of  evi- 
dence that  should  be  given,  and  no  reversal  should  be  based  upon 
what  may  seem  to  be  technical  errors,  but  which  could  not  have 
been  injurious  to  the  defense.  Xo  reversible  errors  were  com- 
mitted during  the  trial  and  before  the  jury  retired  to  deliberate 
upon  a  verdict. 

3.  It  was  said,  however,  that  a  new  trial  should  have  been 
granted  for  the  reason  that  the  jury  were  allowed  to  take  the 
revolver  in  the  jury  room  while  deliberating  upon  the  verdict, 
without  the  consent  of  the  defendant,  and  in  violation  of  sec- 
tion 425  of  the  Code  of  Criminal  Procedure.  That  section  pro- 
vides : 

"The  court  may  permit  the  jury,  upon  retiring  for  deliberation,  to  take 
with  them  any  paper  or  article  which  has  been  received  as  evidence  in  the 
cauBe,  but  only  upon  the  consent  of  the  defendant  and  the  counsel  for  tho 
people.,, 

The  "case"  and  exceptions  do  not  show  that  anything  was 
said  or  done  with  reference  to  the  revolver,  or  that  it  was  given 
to  the  jury  before  they  retired  for  deliberation.  The  affidavits 
used  upon  the  motion  for  a  new  trial  show,  however,  that  after 
the  charge  had  been  completed,  and  before  the  jury  had  retired 
for  deliberation,  the  counsel  for  the  people  asked  if  there  was 
any  objection  to  the  exhibits  in  the  case  being  taken  by  the  jury 
to  their  room  for  inspection,  and  the  court  asked  whether  the  de- 
fendant's counsel  consented  to  the  jury  taking  the  exhibits  to 
their  jury  room,  and  defendant's  counsel  replied  that  they  would 
decide  that  when  the  question  arose,  or  when  the  jury  asked  to 
have  the  exhibits  before  them ;  that,  after  the  jury  had  retired, 
in  a  private  talk  with  the  presiding  justice,  the  defendant's 
counsel  said  they  did  not  wish  the  exhibits  to  go  into  the  jury's 
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hands,  because  the  revolver  was  not  then  in  the  same  condition 
as  at  the  time  of  the  homicide,  and  they  feared  an  improper  in- 
ference might  be  drawn  by  the  jury  from  the  appearance  of  the 
revolver  as  it  was  at  the  time  of  the  trial,  and  asked  said  justice 
to  refuse  their  request  in  case  the  jury  should  at  any  time  ask 
to  have  the  revolver  for  inspection.  This  talk  was  not  in  open 
court,  or  in  the  presence  or  hearing  of  the  jury  or  the  counsel 
for  the  people.  It  appeared  from  the  affidavits  of  the  sheriff  and 
one  of  the  constables  who  had  charge  of  the  jury  that  about  6 
p.  m.,  while  the  jury  were  deliberating  upon  the  verdict,  and 
when  the  presiding  justice  and  the  counsel  on  both  sides  and  the 
defendant  himself  were  absent  from  the  court  room,  the  jury 
asked  the  constable  for  the  exhibits  in  the  case,  and  the  sheriff 
took  the  revolver  from  the  clerk's  desk,  gave  it  to  the  constable, 
and  he  delivered  it  to  the  jury.  It  was  in  the  possession  of  the 
jury  until  about  6 :45  p.  m.  The  officers  state  that  they  heard 
the  talk  in  court  above  referred  to,  and  understood  the  jury  were 
to  have  the  revolver,  if  they  wanted  it.  The  affidavit  of  the  con- 
stable who  delivered  the  revolver  to  the  jury  shows  he  heard 
it  being  snapped  in  the  jury  room  while  the  jury  had  it  It 
does  not  appear  when  or  how  the  knowledge  came  to  the  presid- 
ing justice  or  the  counsel  that  the  revolver  had  been  taken  into 
the  jury  room,  or  how  it  came  to  be  taken  away  from  the  jury. 
It  appeared  from  affidavits  and  from  evidence  given  upon  the 
trial  that  the  revolver  worked  more  easily  at  the  time  of  the 
homicide  than  at  the  time  of  the  trial,  and  it  appeared  from  the 
affidavits  that  the  revolver  was  exhibited  freely  upon  the  trial, 
was  handled  and  snapped  by  counsel  upon  both  sides  and  by  the 
defendant  himself  during  the  taking  of  the  evidence,  and  by  the 
counsel  during  their  summing  up.  Affidavits  made  by  all  the 
jurors  were  read  upon  the  hearing  of  the  motion  on  the  one  side 
or  the  other  as  to  what  occurred  while  the  jury  had  the  revolver. 
There  was  some  disagreement  between  the  jurors  as  to  the  facts 
sworn  to  by  them,  respectively,  but  the  preponderance  of  the  evi- 
dence given  by  them  was  that  the  examination  of  the  revolvei 
while  they  had  it  in  no  way  influenced  their  verdict,  or  operated 
to  the  injury  of  the  defendant.    It  seems  to  be  well  settled  that 


358  VOLUME  XL 


Appellate  Division.  [July, 


affidavits  of  jurors,  in  criminal  as  well  as  civil  cases,  are  inad- 
missible for  the  purpose  of  impeaching  their  verdict.  People 
v.  Hartung,  17  How.  Pr.  85,  87 ;  Id.,  4  Parker,  Cr.  256,  315, 
317;  Dalrymple  v.  Williams,  63  K  Y.  361,  363;  20  Am.  Eep. 
544;  Wilson  v.  People,  4  Parker,  Cr.  619,  632;  Williams  v. 
Montgomery,  60  N.  Y.  648.  So  far,  therefore,  as  the  affidavits 
of  the  jurors  may  have  tended  to  impeach  their  verdict,  they 
were  inadmissible,  and,  we  assume,  were  not  considered  in  the 
court  below  in  determining  the  motion.  The  motion  was  made 
under  section  465  of  the  Code  of  Criminal  Procedure,  which, 
so  far  as  applicable  here,  provides  as  follows :  "The  court  *  *  * 
lias  power  to  grant  a  new  trial  when  a  verdict  has  been  rendered 
against  the  defendant  by  which  his  substantial  rights  have  been 
prejudiced  *  *  *  in  the  following  cases:  *  *  * 
When  the  jury  *  *  *  have  been  guilty  of  any  misconduct 
by  which  a  fair  and  due  consideration  of  the  case  has  been  pre- 
vented/' etc. ;  and  section  463  provides  that  "a  new  trial  can 
be  granted  *  *  *  only  in  the  cases  provided  in  section 
465."  And  the  court  of  appeals  have  said  in  reference  to  this 
section  465  that  "the  trial  court  is  authorized  to  grant  a  new 
trial,  provided  they  can  see  that  the  'substantial  rights'  of  the 
defendant  have  been  prejudiced,  and  not  otherwise."  People 
v.  Johnson,  110  3ST.  Y.  134,  144;  17  X.  E.  684;  16  St.  Rep. 
846.  The  contention  on  the  part  of  the  defense  was  and  is  that 
the  jury  were  guilty  of  misconduct  in  calling  for  and  taking  the 
revolver  into  the  jury  room  and  examing  and  snapping  the  same 
while  they  were  deliberating  upon  the  verdict.  The  revolver 
was  a  self-cocker,  we  assume  (though  it  is  difficult  to  find  evi- 
dence in  the  record  to  this  effect),  and  it  worked  easier/ at  the 
time  of  the  homicide,  as  the  defense  dawned,  than' -ati*the- time 
of  the  trial;  and  it  is  said  that  the^jury  may  have  been- misled 
in  examining  and  snapping  it  in! the  jury  Toom,  and  may,  there* 
fore,  have  concluded  that  the>dei endant  did  mot  testify  truly  in 
saying  th  r  the  revolver  wets  discharged  the  second-  tiifaet  (whan 
the  death  resulted)  accidentally  and  without. his  inteadSngthaft 
it  should  be  so  discharged.  The  Justice  who  presided  during  itha 
trial,  and  whaheard  the  motion  with*'  great  deliberation*  Sind 


NEW  YOKE  ANNOTATED  CASES.  351) 

1902]  People  v.  Gallagher. 

care,  decided,  under  all  the  circumstances,  that  the  substantial 
rights  of  the  defendant  were  not  prejudiced  by  the  examination 
of  the  revolver  by  the  jury  during  their  deliberations.  His  op- 
portunity for  passing  upon  this  question  was  better  than  ours. 
The  determination  of  the  question  rested  more  or  less  in  his 
discretion,  and  we  are  not  inclined  to  disagree  with  him  in  the 
result  at  which  he  arrived.  The  evidence  having  been  given 
upon  the  trial  and  before  the  jury  that  the  revolver,  after  lay- 
ing unused  from  the  time  of  the  homicide  until  the  time  of  the 
trial, — a  period  of  about  six  months, — did  not  work  so  easily 
when  the  jury  examined  it  as  when  the  defendant  used  it  at  the 
homicide,  we  may  assume  that  the  jury  had  this  fact  in  mind 
when  they  examined  it;  and,  counsel  upon  both  sides  and  the 
defendant  himself  having  during  the  trial  snapped  the  revolver 
frequently  in  the  presence  of  the  jury,  and  called  their  attention 
to  it,  we  cannot  see  how  the  additional  examination  of  it  by  the 
jury,  the  extent  of  which  does  not  appear,  could  have  produced 
any  improper  influence  upon  them  prejudicial  to  defendant's 
substantial  rights.  Verdicts  in  these  cases  should  not  be  set 
aside  upon  merely  technical  grounds.  The  rights  of  defendants 
should  be  carefully  guarded,  but  the  express  provisions  of  sec- 
tions 463  and  465  only  permit  the  court  to  grant  new  trials  when 
substantial  rights  have  been  prejudiced. 

The  trial  of  this  case  was  very  carefully  conducted  by  an  able 
impartial  justice,  and  it  was  not  claimed  the  error  of  permitting 
the  revolver  to  be  taken  into  the  jury  room  was  due  to  any  action 
of  such  presiding  justice.  It  occurred  by  reason  of  the  careless- 
ness of  the  constable  and  the  sheriff  of  the  county,  they  and  the 
jury  themselves  apparently  understanding  the  talk  between 
counsel  and  court  to  have  been  that  the  jury  might  have  the  ex- 
hibits in  the  case  whenever  they  asked  for  them.  Defendant's 
counsel  did  not  then  state  plainly  in  the  presence  of  the  jury  that 
they  would  not  consent  to  the  jurors  having  the  exhibits,  and 
contented  themselves  with  a  refusal  of  such  consent  in  a  private 
conversation  with  the  presiding  justice,  out  of  court,  in  the  ab- 
sence of  the- jury  and  counsel  for  the  people.  The  presiding  jus- 
tice very  likely  had  in  mind,  when  he  determined  the  motion 
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the  circumstances  under  which  he  and  the  counsel  discovered 
that  the  jury  had  taken  the  revolver  in  the  jury  room,  and  how 
it  happened  to  be  taken  from  them  45  minutes  later,  which  was 
3  hours  before  they  finally  rendered  the  verdict.  The  record 
is  entirely  silent  as  to  these  matters,  but  we  assume  the  presiding 
justice  had  knowledge  with  reference  thereto,  and  that  they  in- 
fluenced his  decision  of  the  motion.  It  does  not  appear  that  any 
objection  was  made  to  the  presence  of  the  revolver  in  the  jury 
room  by  the  defendant  or  his  counsel,  or  that  any  motion  was 
made  with  reference  thereto  until  it  was  known  that  the  verdict 
was  adverse  to  the  defendant,  and  then  the  question  was  raised 
by  their  motion  for  a  new  trial. 

Under  all  these  circumstances  we  do  not  feel  called  upon  to 
reverse  the  order  denying  the  motion  for  a  new  trial.  Our  con- 
clusion is,  therefore,  that  the  judgment  and  order  appealed  from 
should  be  affirmed,  and  the  case  remitted  to  Cayuga  county,  pur- 
suant to  section  547  of  the  Code  of  Criminal  Procedure. 

Judgment  and  order  affirmed,  and  case  remitted  to  Cayuga 
county  court,  pursuant  to  section  547  of  the  Code  of  Criminal 
Procedure.     All  concur. 


NEW  YORK  LOAN  &  IMPROVEMENT  CO.  v.  DE 
NAVARRO. 

[38  Misc.  436;  111  St.  Rep.  1006;  77  Supp.  1006.] 

(Supreme  Court,  Special  Term,  yew  York  County.    July,  1902.) 

1.  Supplementary  Proceedings — Motion  to  Subordinate. 
A  motion  by  a  junior  judgment  creditor  to  make  supplementary  proceed- 
ings, in  which  a  receiver  of  the  debtor's  property  has  been  appointed 

Note. — Priority  of  Receiverships  in  Supplementary  Proceedings. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall  be  appointed. 
Where  a  receiver  thereof  has  already  been  appointed,  the  judge,  in3tead  of 
making  an  order  appointing  another,  must  make  an  order  extending  the 
receivership  to  the  special  proceeding  before  him.     Such  an  order  gives  to 
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subordinate  to  his  own  proceedings  may  be  lawfully  entitled  in  either 
action. 

2.  Same. 

A  receiver  had  been  appointed  in  supplementary  proceedings,  and  neither 
the  original  moving  creditor  nor  others  over  whose  judgment  the  re- 
ceivership had  been  extended  had  taken  any  further  action  for  12  years. 
A  junior  judgment  creditor,  who  had  acquired  the  judgment  under 
which  the  receiver  was  appointed,  moved  to  subordinate  those  proceed- 
ings to  his  own  newly  taken  ones.  It  appeared  that  he  was  a  relative 
of  the  judgment  debtor,  and  was  seeking  to  cut  off  the  intervening  judg- 
ment creditor,  and  get  the  benefit  of  any  property  acquired  by  the 
judgment  debtor,  and  was  proceeding  on  information  derived  from  re- 

Prioritt  of  Receiverships  in  Supplementary  Proceedings, — continued. 

the  judgment  creditor  the  same  rights  as  if  a  receiver  was  then  appointed 
upon  his  application,  including  the  right  to  apply  to  the  court  to  control,, 
direct,  or  remove  the  receiver,  or  to  subordinate  the  proceedings  in  or  by 
which  the  receiver  was  appointed,  to  those  taken  under  his  judgment. 

Section  2466,  Code  of  Civil  Procedure. 

Where,  after  the  conclusion  of  the  examination  of  the  judgment  debtor 
on  prior  proceedings,  one  of  the  attorneys  for  that  creditor  asks  a  creditor, 
whose  supplementary  proceedings  are  subsequent,  why  he  does  not  apply 
under  his  judgment  to  have  a  receiver  appointed  of  the  property  of  the 
judgment  debtor,  and  points  out  certain  property  from  which  money  can 
be  obtained  to  be  applied  upon  his  judgment,  there  is  a  distinct  waiver  of 
the  right  of  the  prior  judgment  creditors  to  insist  upon  their  preference 
in  the  matter  of  the  appointment  of  a  receiver,  and  the  subsequent  judgment 
creditor  is  justified  in  proceeding  and  procuring  the  appointment  of  a  re- 
ceiver, without  having  given  notice  to  the  prior  judgment  creditors,  whose 
proceedings,  although  practically  abandoned,  are  still  formally  pending. 

Barnette  v.  Moore,  20  Misc.  518;  80  St.  Rep.  668;  46  Supp.  668. 

A  receiver  of  the  rents  and  profits  of  mortgaged  premises  appointed  in 
an  action  for  the  foreclosure  of  the  mortgage  has  a  right  to  such  rents  and 
profits,  superior  to  that  of  a  receiver  of  the  property  of  the  owner  of  the 
mortgaged  premises  appointed  in  supplementary  proceedings  previous  to  the 
commencement  of  the  foreclosure  action. 

Grover  v.  McNeely,  72  App.  Div.  575;  110  St.  Rep.  559;  76  Supp.  559. 

Where,  after  the  service,  but  before  the  return  day  of  an  order  in  sup- 
plementary proceedings,  the  judgment  debtor  voluntarily  submitted,  no  or- 
der having  been  served  on  him,  to  an  examination  by  a  subsequent  judg- 
ment creditor,  who,  immediately  upon  the  close  of  the  examination,  had  a 
receiver  appointed  and  the  receivership  extended  to  the  prior  judgment,  an 
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lationship,   rather  than  from  investigation.    Held,  that  the  motion 
should  be  denied. 

Action  by  the  New  York  Loan  &  Improvement  Company 
against  Jose  F.  de  Navarro.  Motion  by  assignee  of  junior 
judgment  to  subordinate  the  supplementary  proceedings  under 
certain  prior  judgments  against  the  same  debtor  to  proceedings 
taken  by  himself  under  his  judgment     Denied. 

Davies,  Stone  &  Auerbach,  for  the  motion. 

Beardsley  &  Hemmens,  opposed. 

Giegerich,  J.  The  assignee  of  a  junior  judgment  moves  to 
subordinate  the  supplementary  proceedings  upon  certain  prior 
judgments  against  the  same  debtor  to  the  proceedings  taken  by 
himself  under  his  judgment.  The  theory  of  the  application, 
as  gathered  from  the  affidavits,  seems  to  be  that,  inasmuch  as 

Priority  of  Receiverships  in  Supplementary  Proceedings, — continued. 

application  by  the  prior  judgment  creditor  to  have  the  subsequent  judgment 
subordinated  to  his,  that  his  priority  of  judgment  and  of  proceeding  and 
of  right  might  be  preserved  unimpaired  by  the  subsequent  proceedings, 
should  be  granted;  and,  as  the  extension  of  the  receivership  made  the  title 
of  the  receiver  relate  back  to  the  time  when  the  order  on  the  prior  judg- 
ment was  served  for  the  benefit  of  the  creditor  in  that  proceeding,  the  prior 
judgment  creditor  is  entitled  to  priority  of  payment  from  the  funds  in  the 
hands  of  the  receiver. 

Youngs  v.  Klunder,  27  St.  Rep.  32;  7  Supp.  498. 

The  fact  that  a  receiver  of  the  judgment  debtor's  property  has  al- 
ready been  appointed  in  proceedings  supplementary  to  execution  does  not 
preclude  the  court  from  appointing,  in  its  discretion,  another  person  as 
receiver  in  a  judgment  creditor's  action. 

State  Bank  of  Syracuse  v.  Gill,  23  Hun,  410. 

Where  a  receiver  has  been  appointed  in  supplementary  proceedings  in- 
stituted by  a  creditor,  and  an  action  is  brought  by  another  creditor  to  set 
aside  the  first  proceedings  as  collusive,  it  is  discretionary  with  the  court 
to  appoint  another  receiver,  and  to  direct  the  first  receiver  to  hand  over 
the  property  to  him. 

Connolly  v.  Kretz,  78  N.  Y.  620. 
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the  prior  judgment  creditors,  whose  proceedings  are  thus  sought 
to  be  subordinated,  have  for  a  period  of  upwards  of  12  years 
since  their  original  examination  of  the  debtor  failed  to  take  any 
further  steps,  they  are  therefore  guilty  of  neglect  and  laches  in 
failing  to  attempt  to  enforce  their  several  judgments,  which  are 
•still  unsatisfied  of  record,  and  that  the  applicant  is  entitled  to 
the  relief  prayed  for,  in  order  that  he  may  obtain,  through  pri- 
ority under  the  receivership,  any  benefit  which  may  result 
through  the  discovery  of  further  property  of  the  judgment 
debtor.  No  opposing  affidavits  are  submitted,  but  the  motion 
is  resisted  on  behalf  of  the  judgment  creditors,  whose  rights  are 
thus  sought  to  be  subordinated,  on  two  grounds — first,  that  the 
Application  is  irregular,  and  should  have  been  made  in  the  ac- 
tion in  which  the  original  supplementary  proceedings  were 
brought;  and,  second,  on  the  ground  that  it  would  be  unfair  to 
give  the  preference  sought  to-  the  junior  creditor.  Upon  the 
point  of  regularity  of  practice,  I  cannot  see  that  it  -makes  any 
difference  ia'Xvhieh-of  th£  actions- the:  motion  is  -entitled,  so  long 
as  proper  notice. is  giv4n$.as  hate  been  done^  to  Whose  soughtito 

■  i  tin  iinii  !■' M  ■    i  /  i  *  iimji   "■■■■  itf        ■'..:»<,     ,ii<".    ,  i    if/.        >*.,'' 
PBIOHITT   OF   RtQCEtVEBBHXPS   HOT  SufFIAMEgWABT   PWHJBBDlHefl,-rC«ntiBUed. 

V.,|.        ■  ■■.'  "^iv-v;    ■*  )i    ij"    '     ">M     'i    '.'i        "'"    l    ip       ',!■;   ■! > 

A  receiver,  appointed  in  supplementary  proceedings,  instituted,  upon  a 
Ben i or  judgment,  cannot  recover,  from  a  creditor  holding  a.  junior  judg- 
ment, the  proceeds  received  from  a  sale  under  execution  of  the  property 
of  the  judgment  debtor,  which'  took  place  before  the  appointment  and  qufcli- 
Jtaation  of  the  receive*,  although  the  order  h*  supplementary  proceedings 
was  served  upon  the  judgment  debtor  prior,  to  the  levy :  and;  sale*  under  t£e 
junior  judgment,  where  it  .appears  that  the  junior  creditor,  aoted  in  good 
faith  and  without  knowledge  of  the  pendency  of  the  supplementary  pro- 
•ceedings.  ' '  " 

•  Ifrroege  ri  Baxter,'  69  App.  T>W.  SB;  108"  St.  Rep,  585 ; ' 74'  -Suppl  585. 

•  Where,  pending  supplementary  proceedings,  a  •  Subsequent '  judgment  cred- 
itor institute*!  .proceedings  against  thej.same  dtbtor  and  obtained  the  ap- 
pointment of  a.  receiver,. and,  ;the  receivership  was . extended  to,  the  judg- 
ment upon  which  the  first  proceedings  were  brought,  money  coming  into  the 
hands  of !  the" receiver  should;  be  applied  first  toward  the  Satisfaction  of  thp 
Judgment  ti^ml  Which  the  supplementary  proceedings  were  first'  instituted. 

'GusgeiAeuwir  V*  Stephens/  17  Cfv;  P*o.'883«/  id:StrBep^04^  7>8uop. 
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be  affected.  The  language  of  section  2466  of  the  code,  under 
v; Inch  this  application  seems  to  be  made,  does  not  throw  any 
light  upon  this  point.  Coming  to  the  question  of  the  merits, 
some  difficulties  are  presented.  The  receivership  originated  in 
supplementary  proceedings  had  upon  several  judgments  taken 
by  the  First  National  Bank  of  Rondout  entered  on  the  8th  day 
of  July,  1889,  and  aggregating  upwards  of  $25,000.  On  the 
6th  day  of  January,  1890,  that  receivership  was  extended  to  the 
supplementary  proceedings  under  a  judgment  docketed  on  the 
4th  day  of  August,  1899,  by  the  United  States  Illuminating 
Company  for  the  sum  of  $672.16,  and  on  the  5th  day  of  June, 
1890,  it  was  further  extended  to  the  proceedings  under  a  judg- 
ment for  $4,368.07,  docketed  on  the  9th  day  of  May,  1890,  in 
favor  of  Manuel  Val  and  Concepcion  Val  de  Madurga.  The  two 
last-named  judgments  are  the  ones  sought  to  be  subordinated  in 
this  application.  The  judgment  sought  to  be  preferred,  amount- 
ing to  $952,017.46,  was  recovered  by  the  plaintiff  on  the  29th 
day  of  April,  1902,  and  assigned  to  Alfonso  de  Navarro  by  as- 
signment dated  January  30,  1900,  and  by  further  assignment 
dated  April  30,  1902.  Subsequently,  supplementary  proceed- 
ings were  had  upon  it,  and  on  the  29th  day  of  May,  1902,  an 
order  was  made  and  entered  extending  the  receivership  to  such 
supplementary  proceedings.  It  is  also  stated  in  the  moving  af- 
fidavits that  Alfonso  de  Navarro  is  now  the  owner  of  the  judg- 
ment taken  by  the  First  National  Bank  of  Rondout.  It  is  ar- 
gued on  behalf  of  the  judgment  creditors  so  sought  to  be  sub- 
ordinated that  the  assignee  who  makes  this  motion  is  obviously 
a  relative  of  the  judgment  debtor,  and  that  the  purpose  of  the 
motion  is  to  evade  the  lien  and  just  claim  of  the  intervening 
judgments,  so  as  to  permit  the  transfer  of  property  surmised  to 
exist,  the  title  to  which  is  in  the  receiver,  but  the  possession  of 
which  is  in  the  judgment  creditor,  and  which  it  is  now  desired 
to  transfer.  While  this  argument  is  not  supported  by  any  facts 
advanced  on  behalf  of  the  respondents,  it  is  so  reasonable  and 
well  warranted  by  the  facts  shown  in  the  moving  papers  that  I 
do  not  think  it  would  be  an  equitable  exercise  of  discretion,  as- 
suming that  the  court  has  discretion  in  such  an  application  to 
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Alter  the  priority  of  judgments,  to  grant  this  motion,  in  the  ab- 
sence of  any  further  proof  that  the  intervening  judgment  credit- 
ors have  neglected  anything  which  reasonable  diligence  re- 
quired, and  also  in  the  absence  of  anything  to  show  that  the 
-assignee  is  not  a  relative  of  the  judgment  debtor,  and  that  the 
proceeding  is  not  based  upon  knowledge  acquired  through  re- 
lationship and  favor,  rather  than  by  diligence  and  investigation. 
It  results  from  these  views  that  the  motion  must  be  denied,  with 
$10  costs,  but  with  leave  to  renew  on  additional  papers,  and  on 
payment  of  costs  within  60  days. 

Motion  denied,  with  $10  costs,  but  with  leave  to  renew  upon 
additional  papers,  and  on  payment  of  costs  within  60  days. 


PEOPLE  v.  BURKE. 

[S8  Misc.  i>66;  112  St.  Rep.  112;  78  Supp.  112.] 

{Court  of  General  Sessions,  New  York  County.    August,  1902.) 

.  Abandonment  of  Wife — Deposit  in  Lieu  of  Bail — Disposition. 
Defendant,  because  of  his  abandonment  of  his  wife,  was  adjudged  to  pay 
$4  weekly  for  one  year  for  her  support,  and  on  appeal  from  his  convic- 
tion deposited  $300  with  the  city  chamberlain,  instead  of  bond,  and  on 
affirmance  of  the  judgment  and  his  surrender  of  himself,  moved  that 

Note. — Disposition  of  Monet  Deposited  fob  Bail. 

a.  In  civil  actions. — 365. 

1.  Statute.— 365. 

2.  In  general. — 367. 

3.  Rights  of  plaintiff. — 367. 

4.  Rights  of  third  person  making  deposit. — 369. 

5.  Rights  of  creditors.— 369. 

b.  In  criminal  actions. — 369. 

1.  Statute.— 369. 

2.  In  general. — 370. 

3.  Rights  of  third  person  making  deposit. — 370. 

4.  Rights  of  creditors. — 371. 


a.  In  civil  action*. 
1.  Statute. 
f  f  money  is  deposited,  as  prescribed  in  the  last  two  sections,  bail  may  be 
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the  entire  deposit  should  be  returned  to  him.  Held,  that  he  would  be 
discharged  from  custody,  but  that  the  full  sum  would  be  retained  for 
his  wife's  support,  and  the  costs  adjudged  against  him. 

William  H.  Burke  was  adjudged  guilty  of  abandoning  hi& 
wife.  Motion  to  direct  city  chamberlain  to  return  to  defend- 
ant money  deposited  by  him  in  lieu  of  bond.     Denied. 

W.  A.  Sweetser,  for  the  motion. 

George  L.  Rives,  Corporation  Counsel  (Herman  Stiefel, 
Counsel),  opposed. 

Fosteb,  J.  This  is  a  motion  to  direct  the  city  chamberlain 
to  return  to  the  defendant  money  deposited  by  him  in  lieu  of 

Disposition  of  Monet  Deposited  fob  Bail, — continued. 

given,  and  may  justify  upon  notice,  at  any  time  before  the  expiration  of  the 
right  to  be  discharged  on  bail.  Thereupon  the  judge,  before  whom  the 
justification  is  had,  must  direct  in  the  order  of  allowance,  that  the  money 
deposited  be  refunded  to  the  defendant  or  his  representative,  and  it  must 
be  refunded  accordingly. 

§  584,  Code  Civil  Procedure. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last  section,  it 
is,  in  a  case  where  the  order  of  arrest  could  be  granted  only  by  the  court, 
subject  to  the  direction  of  the  court,  as  justice  requires,  before  and  after 
the  judgment.  In  any  other  case,  if  it  remains  on  deposit,  when  final  judg- 
ment is  rendered  for  the  plaintiff,  it  must  be  applied,  under  direction  of  the 
court,  in  satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  representative.  If  the  final  judgment  is  for 
the  defendant,  or  the  action  abates  or  is  discontinued,  the  sum  deposited, 
and  remaining  unapplied,  must  be  refunded  to  the  defendant  or  his  repre- 
sentative. 

§  585,  Code  Civil  Procedure. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendant  may  de- 
liver to  the  sheriff  a  written  direction  to  pay  it  to  a  third  person  therein 
specified,  in  the  event  that  the  defendant  becomes  entitled  to  a  return  there- 
of; but  without  expressing  any  other  contingency.  The  direction  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
corded ;  and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the  de- 
posit, who  must  note  the  substance  thereof,  with  the  entries  of  the  deposit, 
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an  undertaking.  On  March  26,  1902,  the  defendant  was  ad- 
judged, for  abandonment  of  his  wife,  to  pay  $4  weekly  for  the 
support  of  his  wife.  On  the  following  day  an  appeal  was  taken 
and  allowed  upon  the  defendant  giving  a  written  undertaking 
in  the  sum  of  $300  to  abide  the  order  of  the  appellate  court,  and 
to  pay  such  costs  as  might  be  awarded  against  him.  There- 
after, in  lieu  of  such  undertaking,  the  defendant  deposited  $300 
in  cash  with  the  city  chamberlain,  and  was  thereupon  dis- 
charged from  custody.  Thereafter  the  appeal  was  duly  heard, 
and  the  judgment  of  the  court  below  was  duly  affirmed.  The 
defendant  thereupon  surrendered  himself,  and  upon  the  motion 
of  the  corporation  counsel  and  the  consent  of  the  defendant  and 
his  counsel  was  committed  pro  forma  by  the  court.  By  such 
affirmance  the  judgment  of  the  court  below  became  the  judg- 

DisPosrnoN  of  Monet  Deposited  fob  Bail, — continued. 

in  his  books,  and  upon  the  two  certificates  of  payment  into  court  The 
money  thus  deposited  is  deemed  the  property  of  the  third  person,  subject  to 
the  plaintiff's  interest  therein,  and  subject  to  the  rights  of  a  creditor  of  the 
defendant,  where  the  direction  was  given  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  creditors.  The  money,  or  the  residue  thereof,  must 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  last  two  sec- 
tions, it  is  required  to  be  refunded  to  the  defendant,  or  his  representative. 
I  586,  Code  Civil  Procedure. 

2.  In  general. 

There  is  no  authority  under  §  584  Code  Civil  Procedure,  authorizing  the 
refunding  of  money  deposited  in  lieu  of  bail  when  bail  is  given,  for  the 
refunding  of  such  money  until  bail  has  been  actually  put  in  and  justified. 

Herman  v.  Aaronson,  34  How.  Pr.  272;  3  Abb.  Pr.  (N.JS.)  389. 

3.  Rights  of  plaintiff. 

In  order  that  the  plaintiff,  in  a  civil  action,  may  resort  to  money  de- 
posited to  secure  the  release  of  the  defendant  who  was  arrested  in  the  ac- 
tion, such  right  must  be  clearly  established,  particularly  where  the  money 
so  deposited  is  that  of  a  third  person. 

Commercial  Warehouse  Co.  v.  Graber,  45  N.  Y.  393. 

Thus,  a  plaintiff  obtaining  judgment  in  Buch  action  cannot  have  a  deposit 
by  a  third  person  applied  to  the  payment  of  his  judgment*  where, 
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nient  of  this,  the  appellate  court,  and  the  defendant  now  stands 
ordered  to  pay  for  one  year  $4  a  week  for  his  wife's  support 
The  money  thus  deposited  stands  in  place  of  the  defendant,  and 
is,  in  effect,  a  payment  in  advance  of  the  entire  sum.  The  money 
so  deposited  is  the  money  of  the  defendant  for  all  the  purposes 
of  the  action  or  proceedings.  People  v.  Laidlaw,  102  N.  Y. 
■688 ;  7  N.  E.  910.  While  there  may  be  no  express  statutory 
Authority  for  making  or  receiving  such  cash  deposit,  it  seems 
to  have  been  in  the  interest  of  justice,  and  in  avoidance  of  an 
unnecessary  circuity  of  action,  to  accept  it,  and  to  apply  it  to 
the  support  of  the  wife,  as  required  by  the  judgment  of  the 
-court.  I  shall  not  order  its  return.  The  defendant  should  be 
discharged  from  custody,  therefore,  and  the  money  applied  to 
the  support  of  the  wife  and  the  costs  as  adjudged,  leaving  the 
overplus  only  to  be  returned  to  the  defendant. 
Ordered  accordingly. 

Disposition  of  Money  Deposited  fob  Bail, — continued. 

■after  the  acceptance  of  bail  by  the  deputy  sheriff,  such  third  person,  at  the 
Tequest  of  the  deputy,  deposited  a  sum  of  money  as  security  to  such  officer 
that  the  sureties  would  justify,  one  of  whom  did  justify  and  the  plaintiff's 
attorney  refused  to  attend  the  justification  of  the  other. 

Id. 

A  defendant  arrested  in  a  civil  action  is  entitled,  under  §  584  Code  Civil 
Procedure,  to  the  return  of  his  deposit  given  in  place  of  bail,  upon  furnish- 
ing a  sufficient  undertaking  for  bail,  although  the  plaintiff  has  recovered 
judgment,  where  the  defendant  has  appealed  from  the  judgment  and  stayed 
the  execution  thereof  by  giving  an  undertaking,  since  a  judgment  which  has 
been  so  stayed  is  not  a  final  judgment  within  the  meaning  of  $  585  Code 
Civil  Procedure,  providing  that  if  final  judgment  is  rendered  for  the  plain- 
tiff, money  deposited  in  lieu  of  bail  must  be  applied  in  satisfaction  of  the 
judgment. 

Lake  v.  Hazeltine,  18  Abb.  N.  C.  320;  12  Civ.  Pro.  300. 

When  a  judgment  is  rendered  in  favor  of  the  defendant  he  is  entitled  to 
the  return  of  money  deposited  by  him  to  secure  his  release  from  arrest  in 
the  action,  and  this  although  an  appeal  has  been  taken  by  the  plaintiff 
from  such  judgment  which  is  subsequently  reversed. 

Wilson  v.  Ryder,  11  St.  Rep.  279;  13  Civ.  Pro.  69. 
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4.  Rights  of  third  person  making  deposit. 

Formerly  money  deposited  in  lieu  of  bail  to  secure  the  release  of  a  per- 
son arrested  in  a  civil  action  could  only  be  refunded  to  the  defendant,  even 
though  such  money  belonged  to  and  was  deposited  by  a  third  person. 

Herman  v.  Aaronson,  34  How.  Pr.  272;  3  Abb.  Pr.  (N.  8.)  389. 

Salter  v.  Werner,  0  Abb.  Pr.  101. 

Now,  however,  if  the  defendant  has  delivered  a  written  direction  to  the 
sheriff  to  pay  money  so  deposited,  in  the  event  that  the  defendant  becomes 
entitled  to  a  return  thereof,  such  third  person,  upon  the  happening  of  such 
contingency,  is  entitled  to  have  the  money  returned  to  him. 

§  586  Code  Civil  Procedure. 

Kennedy  v.  Tompkins,  23  Abb.  N.  C.  206;  7  Supp.  021;  17  Civ.  Pro.  428. 

Thus,  a  third  person  so  depositing  money  and  taking  the  written  direc- 
tion mentioned,  is  entitled  to  its  return  upon  a  vacation  of  the  order  of 
arrest,  in  the  absence  of  any  fraud  upon  the  defendant's  creditors. 

Kennerly  v.  Tompkins,  23  Abb.  N.  C.  206;  7  Supp.  021;  17  Civ.  Pro.  428. 

And  such  relief  will  not  be  defeated  because  of  the  defective  acknowledg- 
ment of  the  direction  to  return  the  deposit,  since  the  defect  may  be  cured  by 
an  amendment  nunc  pro  tunc. 

Id. 

5.  Rights  of  creditors. 

An  action  in  aid  of  an  attachment  will  not  lie  to  reach  moneys  of  the  at- 
tachment debtor  deposited  in  place  of  bail  in  another  action  in  which  he 
was  arrested,  and  the  court  will  not  grant  leave  to  sue  its  clerk  to  reach  such 
deposit  in  his  hands. 

Anderson  v.  Tompkins,  23  Abb.  N.  C.  433;  10  Supp.  39. 

b.  In  criminal  actions. 
•  1.  Statute. 

If  money  be  deposited,  as  provided  in  the  last  section,  bail  may  be  given 
in  the  same  manner  as  if  it  had  been  originally  given  upon  the  order  for 
admission  to  bail,  at  any  time  before  the  forfeiture  of  the  deposit.  The 
court  or  magistrate  before  whom  the  bail  is  taken  must  thereupon  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded  by  the 
county  treasurer  to  the  defendant;  and  it  must  be  refunded  accordingly. 

§  588,  Code  Criminal  Procedure. 

When  money  has  been  deposited,  if  it  remain  on  deposit  and  unforfeited 
at  the  time  of  a  judgment  for  the  payment  of  a  fine,  the  county  treasurer 
must,  under  direction  of  the  court,  apply  the  money  in  satisfaction  thereof, 
and  after  satisfying  the  fine,  must  refund  the  surplus,  if  any,  to  the 
defendant.    . 

9  580,  Code  Criminal  Procedure. 
XI.  N.  T.  A.  C.  24 
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If  money  has  been  deposited  instead  of  bail,  and  the  defendant  at  any 
time  before  the  forfeiture  thereof  surrender  himself  to  the  officer  to  whom 
the  commitment  was  directed,  in  the  manner  provided  in  section  five  hun- 
dred and  ninety,  the  court  must  order  a  return  of  the  deposit  to  the  defend- 
ant, upon  producing  the  certificate  of  the  officer  showing  the  surrender,  and 
upon  a  notice  of  five  days  to  the  district  attorney,  with  a  copy  of  the  cer- 
tificate. 

§  592,  Code  Criminal  Procedure. 

If,  at  any  time  before  the  final  adjournment  of  the  court,  the  defendant 
appear  and  satisfactorily  excuse  his  neglect,  the  court  may  direct  the  for- 
feiture of  the  undertaking  or  deposit  to  be  discharged,  upon  such  terms  as 
are  just. 

S  594,  Code  Civil  Procedure. 

If,  by  reason  of  the  neglect  of  the  defendant  to  appear,  as  provided  in 
section  five  hundred  and  ninety-three,  money  deposited  instead  of  bail  is 
forfeited,  and  the  forfeiture  be  not  discharged  or  remitted,  as  provided  in 
sections  five  hundred  and  ninety-four  and  five  hundred  and  ninety-seven, 
the  county  treasurer  with  whom  it  is  deposited  may  at  any  time  after  the 
final  adjournment  of  the  court,  apply  the  money  deposited  to  the  use  of  the 
county. 

§  596,  Code  Criminal  Procedure. 

After  the  forfeiture  of  the  undertaking  or  deposit,  as  provided  in  this 
article,  the  court  directing  the  forfeiture,  the  county  court  of  the  county, 
or  in  the  city  of  New  York,  the  supreme  court  may  remit  the  forfeiture  or 
any  part  thereof,  upon  such  terms  as  are  just. 

§  597,  Code  Criminal  Procedure. 

2.  In  general. 

Where,  in  a  contest  between  the  attorney  of  an  accused  held  on  extradi- 
tion proceedings  and  creditors  of  the  latter  to  determine  the  ownership  of 
money  deposited  in  place  of  bail,  the  attorney  testifies  that  he  collected  the 
money  on  an  order  from  the  accused,  that  the  latter  paid  the  same  to  the 
witness  as  a  retainer  fee;  that  the  witness  deposited  it  as  bail,  and  that  he 
secured  through  an  attorney  whom  he  associated  with  himself  in  the  case  the 
withdrawal  of  a  part  of  the  money,  and  permitted  such  attorney  to  retain 
a  portion  thereof,  which  testimony  is  corroborated  by  that  of  the  accused,  it 
is  proper  to  submit  the  question  of  the  ownership  of  such  deposit  to  the 
jury,  and  the  latter  having  decided  in  favor  of  the  creditors  the  verdict  will 
not  be  disturbed  on  appeal. 

Ferguson  v.  Zeltner,  18  Misc.  745;  75  St.  Rep.  945;  41  Supp.  556. 

8.  Rights  of  third  person  making  deposit. 
In  the  case  of  money  deposited  in  lieu  of  bail  in  a  criminal  action,  there 
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is  no  provision  authorizing  the  refunding  thereof  to  any  person  except  the 
defendant,  and  in  this  respect  it  is  wholly  immaterial  to  whom  the  money 
belonged  when  the  deposit  was  made. 

People  v.  Laidlaw,  102  N.  Y.  588;  7  N.  £.  010. 

People  v.  Gould,  38  Misc.  505;  111  St.  Rep.  10G7;  77  Supp.  1067. 

This  is  on  the  ground  that  for  the  purposes  of  the  action  the  statute  re- 
gards the  money  so  deposited  as  that  of  the  defendant,  irrespective  of  who 
the  owner  thereof  was  at  the  time  the  deposit  was  made. 

People  v.  Laidlaw,  102  N.  Y.  588;  7  N.  E.  910. 

Consequently  money  so  deposited  may  be  applied  in  payment  of  any  fine 
imposed  upon  the  defendant,  although  it  was  furnished  by  and  belonged  to 
a  third  person. 

People  v.  Laidlaw,  102  N.  Y.  588;  7  N.  E.  910. 

People  v.  Gould,  38  Misc.  505;  111  St.  Rep.  1067;  77  Supp.  1067. 

4.  Rights  of  creditors. 

A  deposit  of  money  in  lieu  of  bail  in  a  criminal  action  cannot  be  reached 
by  creditors  of  the  defendant,  but  the  same  must  be  refunded  to  the  latter. 

People  v.  Gould,  38  Misc.  505;  111  St.  Rep.  1067;  77  Supp.  1067. 

McShane  v.  Pinkham,  22  Civ.  Pro.  173;  46  St.  Rep.  65;  19  Supp.  969. 

This  rule  is  particularly  applicable  to  a  case  where  the  money  deposited 
belonged  wholly  to  a  third  person. 

McShane  v.  Pinkham,  22  Civ.  Pro.  173;  46  St.  Rep.  65;  19  Supp.  969. 

And  a  creditor  whose  money  was  feloniously  taken  cannot  reach,  in  a 
civil  action  to  recover  the  same,  money  which  was  deposited  in  lieu  of  bail 
to  obtain  the  release  of  the  accused  arrested  under  an  indictment  charging 
grand  larceny  of  the  money  of  such  creditor,  since  the  deposit  is  answerable 
only  for  the  appearance  of  the  accused  at  the  trial  and  for  any  fine  that  may 
be  imposed  as  a  result  thereof. 

People  v.  Gould,  38  Misc.  505;  111  St.  Rep.  1067;  77  Supp.  1067. 

And  an  order  should  not  be  granted  in  proceedings  supplementary  to  exe- 
cution directing  an  officer,  with  whom  was  deposited  by  the  judgment  debtor 
money  in  lieu  of  bail  in  a  criminal  action  against  him,  to  pay  over  a  por- 
tion of  such  money  to  the  judgment  creditor. 

McShane  v.  Pinkham,  22  Civ.  Pro.  173;  46  St.  Rep.  65;  19  Supp.  969. 
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HEWETT  v.  COOK 

[75  App.  Div.  239;  112  St.  Rep.  2;  78  Supp.  *.] 

{Supreme   Court,   Appellate   Division,    Third   Department,   September  8, 

1902.) 

1.  Motion — Costs — How  Collected. 

Plaintiff's  application  to  postpone  trial  was  granted  on  condition  simply 
that  he  pay  defendant  the  costs  of  the  term.  At  the  next  term,  after 
both  parties  had  noticed  the  case  for  trial,  such  costs  not  having  been 

Note. — Terms  on  Postponement  of  Trial. 

a.  In  courts  of  record. — 372. 

1.  Statute.— 372. 

2.  In  general.-— 372. 

3.  Costs  and  disbursement*. — 373. 

4.  Conditions  imposable. — 375. 

5.  How  enforced. — 376. 

6.  Appeal. — 378. 

b.  In  justice's  courts. — 378. 


a*  In  courts  of  record. 
1.  Statute. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  adjourn  a  trial, 
the  payment  to  the  adverse  party  of  a  sum  not  exceeding  ten  dollars  or  in 
the  city  court  of  the  city  of  New  York  a  sum  not  exceeding  five  dollars,  be- 
sides the  fees  of  his  witnesses  and  other  taxable  disbursements  already  made 
or  incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may  be  re- 
quired as  a  condition  of  granting  the  adjournment. 

{  3255,  Code  of  Civil  Procedure. 

2.  In  general. 

The  court  may  in  its  discretion  impose  such  terms  as  it  may  deem  proper 
upon  granting  a  postponement  of  a  trial. 
Booth  v.  Whitby,  5  Hillf  446. 
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paid,  defendant,  obtained  an  order  that  plaintiff  pay  them  within  a 
certain  time,  his  complaint  to  be  dismissed  in  default  thereof.    Held 
error,  not  being  consonant  with  Code  Civ.  Proc.  §  779,  providing  how 
motion  coats  shall  be  collected. 
Fursman,  J.,  dissenting. 

Appeal  from  special  term,  Broome  county. 
Action  by  Harry  A.  Hewett  against  Philo  B.  Cook.     From  a 
judgment  for  defendant,  plaintiff  appeals.     Reversed. 

The  action  is  brought  for  an  accounting  between  partners.  The  answer 
denies  the  partnership.  The  issue  was  upon  the  calendar  for  the  trial  term 
of  the  supreme  court  held  in  Broome  county  commencing  September  16, 

Terms  on  Postponement  of  Trial, — continued. 

Irroy  v.  Nathan,  4  E.  D.  Sm.  68. 

The  usual  condition  imposed  is  the  payment  of  the  taxable  costs. 

Bulkeley  v.  Keteltas,  2  Sandf.  735. 

Bagley  v.  Ostrom,  5  Hill,  516. 

A  referee  has  the  power  to  impose  the  payment  of  costs  as  a  condition  of 
granting  an  adjournment. 

Slocum  y.  Watkins,  1  Den.  631. 

And  either  party  on  applying  for  the  postponement  of  a  hearing  before  a 
referee  must  pay  the  costs  of  his  adversary. 

Van  Rensselaer  v.  Fay,  18  Wend.  509. 

3.  Coats  and  disbursements. 

The  costs  on  postponing  a  trial  are  limited  by  the  statute  to  ten  dollars 
and  taxable  disbursements. 

Kennedy  v.  Wood,  54  Hun,  14;  26  St.  Rep.  34;  7  Supp.  90. 

Lawson  v.  Hill,  66  Hun,  288;  49  St.  Rep.  251;  20  Supp.  904. 

Noxon  v.  Bentley,  6  How.  Pr.  418. 

This  limitation  applies  to  the  postponement  of  a  trial  from  one  term  to 
another,  as  well  as  to  a  later  day  in  the  same  term. 

Lawson  v.  Hill,  66  Hun,  288;  49  St.  Rep.  251;  20  Supp.  904. 

The  court  has  no  power  to  impose  a  gross  sum  as  a  condition. 

Kennedy  v.  Wood,  54  Hun,  14;  26  St.  Rep.  34;  7  Supp.  90. 

Where  a  trial  is  adjourned  to  a  later  day  in  the  term  and  before  that  day 
arrives  the  judge  is  taken  sick  and  the  case  is  not  tried  at  that  term  on  ac- 
count of  his  ill  health,  the  party  obtaining  the  adjournment  need  pay  only 
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1901,  and  when  regularly  reached  upon  the  call  of  the  calendar  plaintiff 
made  an  application  for  a  postponement  of  the  trial,  and  the  trial  was  post- 
poned by  the  court  upon  condition  that  the  plaintiff  pay  to  the  defendant 
the  costs  of  the  term.  No  formal  order  was  entered,  but  the  costs  were  sub- 
sequently taxed  at  $10.  The  costs  were  not  paid,  and  on  December  23,  1001, 
both  plaintiff  and  defendant  noticed  the  case  for  trial  at  the  Broome  trial 
term  to  convene  January  6,  1902,  which  notices  were  accepted.  The  defend- 
ant thereupon  served  upon  the  plaintiff  an  affidavit  stating  the  above  facts, 
*  and  a  notice  of  motion  for  the  Broome  special  term  for  an  order  dismissing 
plaintiff's  complaint  with  costs.  The  order  of  January  6,  1902,  described 
in  the  notice  of  appeal,  was  at  said  special  term  granted,  and  subsequently 
the  further  order  described  in  the  notice  of  appeal  and  the  judgment  ap- 
pealed from  were  entered. 

Terms  on  Postponement  of  Tbial, — continued. 

the  costs  of  the  first  postponement,  and  not  the  costs  of  putting  the  case 
over  the  term. 

Mix  v.  Brisban,  2  Wend.  286. 

Bagley  v.  Ostrom,  5  Hill,  516. 

The  disbursements  taxable  are  only  such  as  have  been  already  made  or  in- 
curred and  have  been  rendered  ineffectual  by  the  postponement. 

Inderlied  v.  Whaley,  26  St.  Rep.  7;  7  Supp.  74. 

Kennedy  v.  Wood,  64  Hun,  14,  26  St.  Rep.  34;  7  Supp.  90. 

Lawson  v.  Hill,  66  Hun,  288;  49  St.  Rep.  251;  20  Supp.  904. 

The  purpose  of  the  statute  is  to  indemnify  a  party  for  the  disbursements 
incurred  by  him  in  preparing  the  case  for  trial  at  the  time  when  the  post- 
ponement is  granted. 

Inderlied  v.  Whaley,  26  St  Rep.  7;  7  Supp.  74. 

To  authorize  an  allowance  for  witness  fees  it  must  be  shown  by  affidavit 
that  the  witnesses  named  were  subpoenaed,  their  residences,  the  distance 
traveled  by  each,  that  the  party  had  paid  out  or  become  liable  for  the  fees 
claimed,  and  that  they  were  rendered  ineffectual  by  the  postponement. 

Inderlied  v.  Whaley,  26  St.  Rep.  7;  7  Supp.  74. 

Lawson  v.  Hill,  66  Hun,  288;  49  St.  Rep.  251;  20  Supp.  904. 

Failure  of  witnesses  to  attend  the  court  in  obedience  to  subpoenas  does 
not  necessarily  deprive  a  party  of  the  right  to  include  in  his  disbursements 
fees  actually  paid  them. 

Inderlied  v.  Whaley,  26  St.  Rep.  7;  7  Supp.  74. 

If  such  fees  cannot  be  recovered  back  they  are  properly  taxed. 

Id. 

Fees  paid  for  exemplifications  of  records  and  official  certificates  to  be 
used  as  evidence  cannot  be  included  as  a  part  of  the  disbursements. 

Morell  v.  Gould,  5  Hill,  553. 
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Argued  before  Parkeb,  P.  J".,  and  Kellogg,  Smith,  Chase, 
and  Fxtbsman,  JJ. 

T.  B.  &  L.  M.  Merchant,  for  appellant 

C.  H.  Hitchcock,  for  respondent. 

Chase,  J.  When  a  party  to  an  action  asks  a  favor,  the  court, 
as  a  condition  of  granting  the  favor,  may  impose  any  reasonable 
terms.     The  terms  being  known,  the  party  asking  the  favor  may 

Terms  on  Postponement  of  Trial, — continued. 

As  a  condition  of  granting  a  postponement  of  an  action  in  ejectment,  the 
judge  cannot,  in  addition  to  the  usual  terms,  direct  the  defendant  to  pay 
the  expenses  incurred  by  the  plaintiff  in  making  a  re-surrey  of  the  loca- 
tion of  the  premises  in  dispute,  on  the  ground  that  the  same  had  become 
necessary  in  consequence  of  defendant  improperly  withholding  a  bill  of  a 
former  survey  entrusted  to  him  by  plaintiff. 

Hall  v.  Dwinell,  10  Wend.  628. 

4.  Conditions  imposable. 

Ordinarily  only  the  usual  terms  of  paying  the  taxable  costs  of  the  term 
should  be  imposed  upon  putting  off  a  trial. 

Hall  v.  Dwinell,  10  Wend.  628. 

But  there  may  be  extreme  cases  in  which  stipulations  may  be  required 
for  the  preservation  of  rights  of  a  party  where  such  rights  will  be  endan- 
gered by  the  postponement  of  the  trial. 

Id. 

On  the  application  of  the  defendant  in  an  action  in  tort,  the  judge,  on  its 
appearing  that  the  defendant  is  laboring  under  a  mortal  malady  and  that 
there  is  just  cause  to  apprehend  that  he  may  die  previous  to  the  next  term 
of  court,  is  warranted  in  imposing  as  a  condition  of  the  postponement  that 
he  stipulate  that  the  action  shall  not  abate  if  he  shall  die  before  the  day  to 
which  the  trial  is  postponed. 

Ames  v.  Webbers,  10  Wend.  575. 

Where  defendant's  counsel  applies  for  a  postponement  from  five  o'clock 
until  the  following  morning,  stating  that  he  wishes  to  reserve  calling  de- 
fendant and  has  ten  more  witnesses,  one  coming  from  a  great  distance,  the 
-court  may  require  him  to  stipulate  to  limit  the  number  of  his  witnesses  to 
five. 

Spangehl  v.  Spangehl,  39  App.  Div.  5;  91  St.  Rep.  7;  57  Supp.  7. 
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refuse  to  accept  the  favor  on  the  terms  imposed,  or  he  may  ac- 
cept the  favor,  in  which  case  he  is  bound  to  comply  with  the 
conditions.  Costs  of  a  term,  imposed  as  a  condition  of  the  post- 
ponement of  a  trial,  are  payable  immediately.  If  the  costs  are 
not  paid  immediately,  the  party  desiring  to  proceed  with  the 
trial  may  do  so  at  once.  When  a  party  not  only  asks  to  have 
the  trial  of  the  action  postponed,  but  also  asks  for  time  to  pay 
the  costs  imposed  as  a  condition  of  the  postponement,  it  is  not 
uncommon  practice  to  grant  such  further  favor  on  condition 
that,  if  the  costs  are  not  paid  within  the  time  specified,  the  com- 
plaint shall  be  dismissed,  or  ihe  answer  stricken  out,  as  the  case 
may  be,  on  proof  of  the  default.  In  this  case  the  plaintiff  did 
not  ask  for  time  in  which  to  pay  the  costs  imposed  upon  him, 
and  the  defendant  did  not  insist  upon  the  costs  being  paid  im- 

Tebms  on  Postponement  of  Trial, — continued. 

The  court  may  make  the  condition  of  granting  a  postponement  until  the 
next  term  that  if  the  costs  imposed  are  not  paid  within  twenty  days,  the  ad- 
verse party  may  take  judgment. 

Booth  v.  Whitby,  5  Hill,  446. 

A  justice  of  the  marine  court  of  the  city  of  New  York  (which  has  been 
abolished  and  its  functions  since  exercised  by  the  city  court  of  the  city  of 
New  York)  had  the  power  to  require  a  party  applying  for  a  postponement 
on  the  ground  of  the  want  of  a  material  witness  to  disclose  what  he  in- 
tended to  prove  by  the  absent  witness. 

Irroy  v.  Nathan,  4  E.  D.  Sm.  68. 

5.  How  enforced. 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed  by  an  order 
to  be  paid,  are  not  paid  within  the  time  fixed  for  that  purpose  by  the  order, 
or  if  no  time  is  so  fixed  within  ten  days  after  the  service  of  a  copy  of  the 
order,  an  execution  against  the  personal  property  only  of  the  party  required 
to  pay  the  same,  may  be  issued  by  any  party  or  person  to  whom  the  said 
costs  or  sum  of  money  is  made  payable  by  said  order,  or  in  case  permission 
of  the  court  shall  be  first  obtained  by  any  party  or  person  having  an  in- 
terest in  compelling  payment  thereof,  which  execution  shall  be  in  the  same 
form,  as  nearly  as  may  be,  as  an  execution  upon  a  judgment,  omitting  the 
recitals  and  directions  relating  to  real  property;  and  all  proceedings  on  the 
part  of  the  party  required  to  pay  the  same  except  to  review  or  vacate  the 
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mediately,  as  he  could  have  done  if  he  had  desired.  No  condi- 
tion relating  to  the  future  payment  of  the  costs  was  imposed 
by  the  court,  or  accepted  by  the  plaintiff.  Whether  the  plain- 
tiff would  have  accepted  a  further  condition  relating  to  the  non- 
payment of  costs  does  not  appear.  Section  779  of  the  Code  of 
Civil  Procedure  provides  how  motion  costs  shall  be  collected. 
The  orders  on  which  the  judgment  herein  is  based  were  made,, 
not  as  a  condition  for  a  favor  asked  by  the  plaintiff,  but  they 
were  made  months  after  the  trial  term  at  which  the  trial  was 
postponed,  and  after  both  parties  had  again  noticed  the  case  for 
trial.  They  constitute  an  unusual  and  unauthorized  way  of  col- 
lecting motion  costs. 

Orders  reversed,  with  $10  costs  and  disbursements,  and  mo- 
tions denied,  with  $10  costs,  and  the  judgment  set  aside  and 
vacated.     All  concur,  except  Fubsman,  J.,  dissenting. 

Teems  on  Postponement  op  Trial, — continued. 

order,  are  stayed,  without  further  direction  of  the  court,  until  the  payment 
thereof.  But  the  adverse  party  may,  at  his  election,  waive  the  stay  of 
proceedings.  Where  the  order  directs  that  the  costs  of  a  motion  abide  the 
event  of  the  action,  or  where  costs  of  a  motion,  awarded  by  an  order,  have 
not  been  collected,  when  final  judgment  is  entered,  they  may  be  taxed  as 
part  of  the  costs  of  the  action,  or  set  off  against  costs  awarded  to  the 
adverse  party,  as  the  case  requires.  But  nothing  herein  contained  shall  be 
so  construed  as  to  relieve  a  party  or  person  from  punishment  as  for  con- 
tempt of  court  for  disobedience  to  an  order  in  any  case  when  the  remedy 
of  enforcement  by  such  proceedings  now  exist. 

Section  779,  Code  of  Civil  Procedure. 

If  a  party  fails  to  comply  with  the  conditions  imposed,  his  adversary- 
may  proceed  with  the  trial. 

Bagley  v.  Ostrom,  5  Hill,  516. 

Bulkeley  v.  Eeteltas,  2  Sandf.  735. 

Gamble  v.  Taylor,  43  How.  Pr.  375. 

Jackson  v.  Larroway,  2  Johns.  Caa.  114. 

Kirby  v.  Sisson,  1  Wend.  83. 

The  court  will  award  a  precept  against  a  party  for  the  costs  imposed  by 
a  referee  as  a  condition  of  granting  a  postponement,  where,  instead  of  pay- 
ment at  the  time,  his  attorney  stipulated  that  he  would  pay  them. 

Slocum  t.  Watiuns,  1  Den.  631. 
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6.  Appeal. 

An  appeal  will  lie  to  the  general  term  from  the  imposition  of  illegal 
terms  as  the  condition  of  granting  a  postponement. 

Kennedy  v.  Wood,  54  Hun,  14;  26  St.  Rep.  34;  7  Supp.  90. 

The  right  to  such  appeal  is  not  waived  by  a  compliance  with  such  il- 
legal terms  by  the  aggrieved  party  under  protest  to  prevent  a  dismissal 
of  his  complaint. 

Id. 

b.  In  justice's  courts. 

Where  an  application  is  made  for  a  second  or  subsequent  adjournment 
of  the  trial  of  an  action,  brought  in  a  justice's  court  of  the  city  of  Brook- 
lyn, after  it  has  been  once  adjourned,  the  justice  may,  in  his  discretion, 
require  payment  to  the  adverse  party  of  a  sum  not  exceeding  five  dollars, 
besides  disbursements,  as  a  condition  of  granting  the  application. 

Section  3132,  Code  of  Civil  Procedure. 

A  justice  may  impose  the  payment  of  the  adverse  party's  witness  fees 
as  a  condition  of  granting  an  adjournment. 

Newman  v.  Woodcock,  16  Misc.  142;  74  St.  Rep.  547;  38  Supp.  957. 

Where,  on  the  return  of  a  summons,  a  venire  is  awarded  at  the  instance 
of  the  plaintiff  and  the  cause  is  adjourned,  the  justicve  cannot,  on  the 
adjourned  day,  refuse  to  grant  defendant  an  adjournment,  unless  he  pay 
the  constable's  fees  on  the  venire  and  the  jurors'  fees. 

Hemstract  v.  Youngs,  9  Johns.  363. 

A  defendant  is  entitled  to  a  second  adjournment  on  showing  due  diligence 
in  procuring  the  attendance  of  his  witness,  and  a  justice  has  no  right  to 
annex  as  a  condition  the  payment  of  all  the  extra  costs. 

Beekman  v.  Wright,  11  Johns.  491. 


WATERTOWN  CARRIAGE  CO.  v.  HALL. 

[75  App.  Div.  201;  HI  St.  Rep.  102%;  77  Supp.  1028.1 

{Supreme    Court,   Appellate   Division,    Third   Department.    September  S, 

1902.) 

1.  Bankruptcy — Discharge — Demand  fob  Conversion. 
Bankruptcy  Act  1898,  $  17,  provides  a  discharge  in  bankruptcy  shall  re- 
lieve a  bankrupt  from  all  his  provable  debts  save  judgments  for  fraud 
and  false  representations,  or  wilful  and  malicious  injuries  to  person 
or   property,  debts   created   by  fraud,  defalcation,  etc.,  in  a  fiduciary 
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capacity,  and  those  not  duly  scheduled.  Section  63a,  enumerating 
provable  debts,  does  not  specify  a  demand  on  account  of  goods  taken, 
converted,  etc  Section  63,  subd.  "b,"  provides  for  the  liquidation  of 
unliquidated  claims,  as  did  Act  1867,  §  5067.  Held,  that  a  claim  for 
conversion  not  being  mentioned  as  a  provable  debt,  the  provisions  of 
section  63b,  referring  to  provable  debts  not  made  certain  as  to  amount, 
and  a  contention  that  the  exceptions  of  section  17  indicated  an  inten- 
tion to  make  other  debts  provable  than  those  in  section  63a  being  of  no 
merit,  a  demand  for  conversion  is  not  defeated  by  a  discharge  in  bank- 
ruptcy.* 

Appeal  from  special  term,  Saratoga  county. 

Action  by  the  Watertown  Carriage  Company  against  Edwin 
L.  Hall.  From  a  judgment  for  plaintiff  on  demurrer  to  the 
answer,  defendant  appeals.     Affirmed. 

The  complaint  alleges,  in  substance,  the  incorporation  of  the  plaintiff; 
that  prior  to  the  commencement  of  the  action  the  plaintiff  was  the  owner, 
and  entitled  to  the  immediate  possession,  of  the  sum  of  $65;  "that  there- 
tofore, and  between  the  thirteenth  day  of  February,  1899,  and  the  date  of 
the  commencement  of  this  action,  the  defendant  did  wrongfully,  fraudu- 
lently, and  unlawfully  convert,  misappropriate,  and  embezzle  said  property, 
to  wit,  said  sum  of  sixty-five  dollars,  the  same  being  lawful  money  of  the 
United  States  of  America."  The  complaint  further  alleges  that  before  the 
commencement  of  the  action  the  plaintiff  duly  demanded  the  said  property, 
hut  the  defendant  refused  to  deliver  the  same,  to  the  plaintiff's  damage 
•"of  the  sum  of  sixty-five  dollars,  with  interest  from  the  date  of  said  con- 
version, misappropriation,  and  embezzlement."  In  his  third  defense  de- 
fendant alleges  a  discharge  in  bankruptcy.  To  this  defense  the  plaintiff 
demurred,  as  insufficient  in  law  upon  the  face  thereof.  The  demurrer  was 
by  the  special  term  sustained,  and  from  the  judgment  entered  upon  the 
decision  this  appeal  is  taken. 

Argued  before  Pabker,  P.  J.,  and  Smith,  Kellogg,  Chase, 
and  Fubsman,  JJ. 

Levi  H.  Brown,  for  plaintiff. 

W.  J.  Miner  (<7.  H.  Sturg?3,  Counsel),  for  defendant. 


•For  notes  on  "Debts  Barred  by  Discharge  in  Bankruptcy,"  see  8  Ann. 
Oas.  281-289,  and  10  Ann.  Cas.  410-414. 
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Smith,  J.  This  case  is  now  before  us  upon  a  reargument 
ordered.  The  case,  as  first  decided,  is  reported  in  66  App.  Div. 
84;  106  St  Kep.  466;  72  Supp.  466.  In  the  briefs  presented 
upon  that  argument,  it  was  stated  that  the  bankruptcy  law  of 
1898  was  a  substantial  re-enactment  of  the  act  of  1867,  and  in 
the  decision  this  fact  was  assumed.  Upon  a  motion  for  reargu- 
ment, portions  of  the  act  of  1898  were  called  to  our  attention 
materially  differing  from  the  provisions  of  the  act  of  1867,  and 
which,  upon  consideration,  call  for  a  reversal  of  the  decision 
which  we  then  made,  and  the  affirmance  of  the  decision  of  the 
court  below.  By  section  17  of  the  act  of  1898  it  is  provided 
that  a  discharge  in  bankruptcy  shall  release  a  bankrupt  from  all 
of  his  provable  debts,  except  certain  debts  specified.  By  sec- 
tion 63  is  defined  what  are  provable  debts.  Under  that  section 
there  are  five  classes  of  debts  which  may  be  proved  against  a 
bankrupt  and  allowed  against  his  estate:  (1)  A  fixed  liability, 
as  evidenced  by  a  judgment  or  an  instrument  in  writing,  etc 
(2,  3)  Certain  sums  due  as  taxable  costs.  (4)  Debts  founded 
upon  an  open  account,  or  upon  a  contract  express  or  implied. 
(5)  Judgments  upon  provable  debts  obtained  after  the  filing  of 
the  petition,  and  before  the  consideration  of  the  bankrupt's  ap- 
plication for  a  discharge.  In  none  of  these  subdivisions  is  in- 
cluded the  claim  set  forth  as  a  cause  of  action  in  the  plain- 
tiff's complaint  herein.  Under  section  5067,  Rev.  St  U.  S. 
1875,  which  was  a  part  of  the  bankruptcy  law  of  1867,  among 
the  provable  debts  were  included  "all  demands  against  the  bank- 
rupt for  or  on  account  of  any  goods  or  chattels  wrongfully  taken, 
converted,  or  withheld  by  him."  Under  that  act  it  is  clear,  as 
was  held,  that  a  cause  of  action  for  conversion  was  released  by 
a  discharge  in  bankruptcy.  In  the  present  statute,  however, 
this  provision  nowhere  appears,  and  a  demand  for  a  conversion 
of  property  as  such  is  no  longer  a  provable  debt>  and  therefore 
no  longer  released  by  a  discharge  in  bankruptcy.  Subdivision 
"b,"  §  63,  provides  for  the  liquidation  of  unlaquidated  claims, 
but  the  unliquidated  claims  there  referred  to  are  claims  specified 
in  subdivision  "a"  of  the  section  as  provable  debts.  They  are 
those  provable  debts  which  have  not  been  so  far  liquidated  as  to 
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make  certain  the  amount  which  should  be  allowed  against  the 
bankrupt  This  would  seem  to  be  indicated  by  comparison  with 
the  former  bankruptcy  law(Ilev.  St§  5067), above  cited,  where 
similar  provision  is  found.  It  is  not  necessary  here  to  discuss 
what  would  be  the  situation  if  in  the  complaint  the  plaintiff  had 
chosen  to  waive  the  tort  It  has  not  so  elected.  See  Coll. 
Bankr.  p.  399. 

Appellant  argues  that  the  exceptions  specified  in  section  17 
indicate  an  intention  to  make  provable  other  debts  than  those 
specified  in  subdivision  "a"  of  section  63.  To  this  we  disagree. 
The  specification  in  section  63,  subd.  a,  of  what  are  provable 
debts  is  clear,  and  will  not  be  extended,  except  by  necessary  im- 
plication. The  discharge  in  bankruptcy  constituted  no  defense 
to  plaintiff's  complaint,  and  the  demurrer  was  properly  sus- 
tained. 

Judgment  affirmed,  with  costs,  with  usual  leave  to  amend 
upon  payment  of  costs.     All  concur. 


VAN  BUKEN  v.  VAN  BUEEN. 

[App.  Div.;  112  St.  Rep.  2S;  78  Supp.  23.] 

{Supreme   Court,    Appellate   Division,    Third   Department.    September  9, 

1902.) 

1.  Divorce — Custody  op  Child— Education. 
A  decree  in  divorce  gave  the  custody  of  a  five  year  old  child  to  the 
mother,  who  resided  in  New  York  city,  except  during  the  summer  va- 
cation season  and  Christmas  holidays,  when  the  father,  without  the 
city,  was  to  have  the  custody.  A  modification  of  the  decree  required 
the  boy  to  stay  with  his  mother  one  half  the  year,  and  with  his  father, 
at  the  home  of  the  child's  paternal  grandfather,  without  the  city,  the 
other  half.  Held,  on  appeal  from  the  order  modifying  the  decree,  that 
while  it  appeared  that  the  paternal  grandfather's  home  would  be  most 
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advantageous  to  the  child,  the  decree,  as  modified,  would  so  interfere 
with  the  child's  schooling  as  to  warrant  reversal.* 

Appeal  from  special  term. 

Suit  by  Mai  Leroy  Van  Buren  against  George  L.  Van  Buren. 
From  an  order  modifying  a  decree  in  plaintiff's  favor,  concern- 
ing the  custody  of  her  child,  plaintiff  appeals.     Reversed. 

Argued  before  Pakker,  P.  J.,  and  Kellogg,  Smith  and 
Chase,  J  J. 

Emanuel  M.  Friend,  for  appellant. 

« 
Conover  &  Fisher,  for  respondent. 

Per  Curiam.  It  is  to  be  regretted  that  we  cannot,  upon  thi* 
appeal,  award  the  custody  of  this  child  to  his  paternal  grand- 
father, but  as  we  must  either  reverse  or  affirm  the  order  from 
which  this  appeal  is  taken,  we  are  confined  to  a  choice  between, 
the  decree  as  originally  entered,  and  as  it  stands  in  its  modified 
form.  That  neither  of  its  parents  is  a  proper  person  to  care 
for  and  bring  up  a  son  is  very  apparent,  and  while  the  record 
before  us  presents  no  criticism  upon  the  character  of  its  mother'^ 
parents,  nor  upon  their  love  for  the  child,  and  willingness  to  af- 
ford it  all  the  advantages  and  proper  instruction  within  their 
power,  yet  it  is  clear  that  its  father's  father  has  more  abundant 
means  and  better  surroundings  with  which  to  educate  and  rear 
it  to  manhood.  The  decree,  as  originally  made,  gave  the  cus- 
tody of  the  child  to  the  mother,  "except  during  the  summer  va- 
cation season"  and  "except  during  the  Christmas  holiday  vaca- 
tion" when  the  father  was  allowed  to  have  the  custody  thereof.. 

•For  note  on  "Custody  of  Children  after  Divorce  or  Separation,"  see  7 
Ann.  Cafl.  300-308. 

See  Mersereau  v.  Mersereau,  51  App.  Div.  461;  OS  St  Rep.  635;  64  Supp.. 
635. 

People  v.  Winston,  65  App.  Div.  231;  106  St.  Hep.  456;  72  Supp.  456. 

Israel  v.  Israel,  38  Misc.  335;  111  St.  Rep.  912;  77  Supp.  912. 
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This  practically  operated  to  place  the  child,  who  was  a  boy  about 
five  years  of  age,  with  the  mother's  parents  in  the  city  of  New 
York  during  that  portion  of  the  year  when  the  schools  were  in 
session,  and  placed  him  with  his  paternal  grandfather  during 
his  vacations.  The  decree,  as  modified,  requires  the  boy  to- 
stay  with  the  mother  one  half  of  the  year,  and  to  remain  with 
the  father,  at  the  home  of  his  father,  the  other  half.  Such  a 
division  of  the  year  disregards  entirely  the  child's  opportunities* 
for  schooling.  He  is  now  approaching  an  age  when  a  systematic 
and  regular  attendance  at  school  is  most  important,  and  it  can- 
not be  had  if  the  year  is  to  be  divided  between  New  York  city 
and  Montgomery  county,  as  the  order  appealed  from  requires. 
We  think  that  in  this  respect  the  modification  of  the  decree  is 
a  serious  disadvantage  to  the  interests  of  the  child.  The  addi- 
tional three  months  that  it  is  thereby  allowed  to  spend  with  its 
grandfather  in  Montgomery  county  does  not  overcome  this  dis- 
advantage. No  particular  improvement  in  the  condition  of  the 
boy  is  to  be  expected  from  such  an  arrangement. 

We  think  the  order  should  be  reversed,  with  $10  costs  and 
disbursements. 

Order  reversed,  with  $10  costs  and  disbursements,  and  mo- 
tion denied. 

MATTER  OF  DAKE. 

[75  App.  Div.  408;  112  St.  Rep.  29;  78  Sup  p.  $9.] 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    September  $0, 

1902.) 

1.  Wills — Revocation — Declaration  of  Testator. 

A  declaration  by  testator  that  a  later  will,  not  produced,  revoked  his  for- 
mer wills,  did  not  furnish  sufficient  evidence  of  its  contents  to  comply 
with  the  rule  that  a  former  will  cannot  be  revoked  except  by  another 
will  declaring  such  revocation,  or  thoroughly  contradictory  with  the 
first  one. 

2.  Sake — Execution  at  End. 

A  codicil  consisting  of  two  sheets  transposed,  the  one  bearing  the  testa- 
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tor's  signature  being  first  in  the  package  of  papers,  is  not  executed  at 
the  end  as  required  by  the  statute,  where  there  is  nothing  to  show  that 
the  displacement  was  inadvertent  and  no  connection  between  the  two 
sheets  is  certainly  indicated  by  the  handwriting  or  the  continuity  of 
language,  where  one  ends  and  the  other  begins.* 

3.  Same — Accompanying  Paper — Relationship  to  Will. 

The  mere  fact  that  a  sheet  of  paper,  executed  as  a  codicil,  was  one  of  the 
same  bundle  of  papers  as  a  will,  is  not  sufficient,  in  the  absence  of  all 
other  evidence,  to  show  that  it  related  to  or  changed  such  will. 

Spring,  J.,  dissenting  in  part. 

Appeal  from  surrogate's  court,  Livingston  county. 

Application  by  Fanny  M.  Dake  for  the  probate  of  the  will  of 
Jonathan  M.  Date,  deceased.  From  a  decree  admitting  the 
will  and  two  codicils  to  probate,  the  heirs  appeal.     Modified. 

Argued  before  Adams,  P.  J.,  and  McLennan,  Spring,  Wil- 
liams, and  Hiscock,  J  J. 

Jacob  Stern,  for  appellants. 
Fletcher  C.  Peck,  for  respondents. 

Hiscock,  J.  We  think  that  the  decree  appealed  from  should 
be  affirmed  in  so  far  as  it  admits  to  probate  the  original  will 
made  by  the  deceased,  and  should  be  reversed  in  so  far  as  it  ad- 
mits to  probate  the  two  alleged  codicils  thereto.  Jonathan  M. 
Dake  died  in  February,  1900,  being  a  resident  of  Livingston 
county.  He  was  over  80  years  old  at  death,  and  seems  to  have 
developed  a  quite  well  defined  predilection  for  writing  wills  and 
codicils  and  other  communications  to  be  published  post  mortem. 
He  had  been  married  four  times.  He  was  survived  by  his  last 
wife  and  one  child  of  that  union,  and  also  by  descendants  by 

•For  notes  on  "Testator's  Subscription  at  End  of  Will,"  see  4  Ann.  Cas. 
261-265  and  8  Ann.  Cas.  366-368. 

See  also  Matter  of  Brand,  10  Ann.  Cas.  381;  68  App.  Div.  225;  107  St 
Bep.  1073;  73  Supp.  1073. 
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■each  of  his  previous  marriages.  At  and  for  some  time  prior 
to  his  death  he  resided  with  his  last  wife  and  child,  and  apart 
from  his  children  by  former  marriages.  Up  to  a  short  time  be- 
fore his  death  he  had  been  possessed  of  considerable  property. 
After  his  death  it  appeared  that  he  had  executed  various  pur- 
ported transfers  of  a  large  portion  of  the  same  to  his  widow. 
Shortly  after  his  death  said  widow  proposed  for  probate  by  the 
.surrogate  of  Livingston  county  a  purported  last  will  and  testa- 
ment dated  February  5,  1894,  and  also  two  purported  codicils 
thereto,  dated,  respectively,  February  20,  1898,  and  November 
7,  1898.  The  son  by  her  marriage  with  the  deceased  joined  in 
the  efforts  to  secure  probate  of  these  instruments.  The  chil- 
dren and  grandchildren  of  the  deceased  by  his  former  marriages 
opposed  the  same.  Originally  various  reasons,  including  lack 
of  testamentary  capacity  and  undue  influence,  were  urged  by 
contestants  why  said  purported  last  will  and  testament  and  codi- 
cils, which  favored  the  widow  and  her  son,  should  not  be  ad- 
mitted to  probate.  Upon  the  hearing,  however,  and  upon  this 
Appeal,  the  objections  were  and  are,  in  substance,  reduced  to 
the  following:  (1)  That  said  original  will  contained  material 
interlineations  and  alterations,  which  avoided  it  (2)  That 
after  its  execution,  and  in  1896,  another  will  was  executed  by 
the  testator,  which  operated  as  a  revocation  and  annulment  of 
the  will  proposed.  (3)  That  the  first  proposed  codicil  was  void 
and  ineffectual,  because  of  failure  upon  the  part  of  the  testa- 
tor to  properly  and  sufficiently  observe  the  statute  governing  the 
execution  of  wills.  (4)  That  said  second  purported  codicil  was 
not  in  any  proper  and  sufficient  way  so  connected  with  or  made 
Applicable  to  the  original  will  as  to  be  admitted  as  a  codicil 
thereto.  We  shall  consider  the  objections  in  the  order  stated. 
The  original  will  did  contain  two  or  more  material  alterations 
by  way  of  interlineation.  These  interlineations,  however,  like 
the  body  of  the  will,  are  in  the  handwriting  of  the  testator.  An 
attempt  was  made  by  the  contestants  to  demonstrate  by  the  evi- 
dence of  an  expert  witness  that  the  ink  of  the  clauses  inserted 
was  so  different  from  the  ink  used  in  the  body  of  the  will  as  to 
indicate  that  the  alterations  were  made  at  a  different  and  subee- 
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quent  time  from  that  at  which  the  will  itself  was  written.  The 
proponents,  upon  the  other  hand,  gave  evidence  tending  to  show 
that  the  body  of  the  will  and  the  inserted  clauses  were  all  writ- 
ten at  the  same  time.  The  surrogate,  both  by  his  findings  and 
by  his  refusals  to  find,  by  implication,  at  least,  adopted  the  the- 
ory of  the  proponents,  and  refused  to  aocept  that  of  the  con- 
testants that  the  said  interlineations  were  made  after  the  will 
had  been  executed.  In  view  of  his  findings  and  refusals  to  find, 
and  under,  all  of  the  circumstances  of  this  particular  case,  we 
are  unwilling  to  hold  or  presume  that  said  changes  were  made 
in  said  will  after  the  same  had  been  executed.  We  think,  upon 
the  other  hand,  that  it  is  more  reasonable  to  assume  that  the 
same  were  made  by  the  testator  in  the  course  of  the  preparation 
of  the  instrument,  and  before  its  execution.  Matter  of  Potter 
(Sup.)  33  St  Eep.  936;  12  Supp.  105;  Grossman  v.  Crossman, 
95  N.  Y.  145. 

In  support  of  their  claim  that  the  proposed  will  had  been  re- 
voked by  the  acts  of  the  testator,  contestants  gave  evidence  tend- 
ing to  prove  that  he  had  made  another  and  later  will  some  time 
in  the  latter  part  of  the  year  1896.  The  evidence  as  to  the  date 
and  details  of  the  execution  of  this  alleged  later  will  wasgivenby 
the  subscribing  witnesses  thereto.  It  was  not  entirely  clear  and 
definite  in  all  respects,  especially  as  to  the  time  of  execution. 
It  may  probably  be  assumed  with  safety,  however,  that  such  will 
was  made.  The  acting  surrogate,  while  refusing  to  find  as  fully 
as  requested  by  the  contestants  upon  this  subject,  has  still  found 
somewhat  in  favor  of  their  claim.  This  later  will  was  not  pro- 
duced upon  the  hearing,  and  no  evidence  whatever  was  given 
as  to  its  contents,  except  that  the  witnesses  stated  that  when  the 
testator  asked  them  to  witness  the  will  he  stated,  in  substance, 
that  it  revoked  his  other  will  or  wills.  Assuming  that  execu- 
tion of  this  last  will  was  proved,  we  do  not  think  that  all  of  the 
evidence  bearing  upon  that  subject  is  sufficient  to  sustain  a  find- 
ing that  thereby  the  proposed  will  was  revoked.  The  statute 
bearing  upon  that  subject  provides : 

"No  will  in  writing  except  in  the  cases  hereinafter  mentioned  or  any 
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part  thereof  shall  be  revoked  or  altered  otherwise  than  by  some  other  will 
\n  writing  or  some  other  writing  of  the  testator  declaring  such  revocation 
or  alteration,  and  executed  with  the  same  formalities  with  which  the  will 
itself  was  required  by  law  to  be  executed/'  etc 

It  may  also  be  accepted  that  a  former  will  may  be  revoked 
or  annulled  by  a  subsequent  one  which  is  thoroughly  and  radi- 
cally contradictory  of  or  inconsistent  with  the  provisions  of  the 
first  one.  Both  of  these  rules  impose  upon  the  party  seeking  to 
establish  such  a  revocation  of  a  former  will  the  burden  of  show- 
ing that  the  later  instrument,  either  by  its  express  terms  or  by 
necessary  implication,  operated  as  a  revocation.  That  evidence 
•s  wanting  in  this  case.  The  testimony  of  the  witnesses  Gurnee 
and  O'Connell  that  the  testator  declared  that  the  will  of  1896 
revoked  his  former  wills,  even  if  it  had  been  accepted  and  be- 
lieved by  the  acting  surrogate,  did  not  furnish  sufficient  evi- 
dence of  the  contents  of  the  later  will  to  comply  with  the  re- 
quirements of  the  rules  adverted  to.  Even  if  it  should  be  held 
that  the  statement  of  the  testator  as  to  the  contents  of  his  will 
was  proper  proof,  we  should  hold  that  the  declaration  in  this 
case  claimed  to  have  been  made  was  nothing  more  than  the  ex- 
pression by  the  testator  of  his  opinion  as  to  the  legal  effect  of  his 
later  act  1  Jarm.  Wills  (5th  ed.)  p.  338.  Matter  of  Williams, 
34  Misc.  748;  104  St  Rep.  1055;  70  Supp.  1055. 

We  pass  finally  to  the  consideration  of  the  two  purported 
codicils  to  the  foregoing  will,  and  in  the  admission  of  which  to 
probate  the  learned  acting  surrogate,  in  our  judgment,  commit- 
ted error.  These  two  alleged  instruments,  as  before  stated,  are 
dated,  respectively,  February  20,  1898,  and  November  7,  1898. 
They  are  both  in  the  handwriting  of  the  testator.  As  presented 
to  the  court,  they  were  part  of  a  parcel  of  papers  pasted  to- 
gether, and  consisting,  in  the  order  named,  of  a  communication, 
covering  two  sheets  of  foolscap,  addressed  by  the  testator  appar- 
ently to  his  son  Moses ;  the  later  of  the  purported  codicils,  cover- 
ing one  page  of  foolscap ;  the  earlier  purported  codicil,  written 
upon  two  pages  of  distinct  sheets  of  foolscap ;  the  will  in  ques- 
tion, upon  which  are  found  certain  detached  declarations  in  the 
handwriting  of  the  testator,  in  substance  that  he  had  been  free 
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from  any  undue  influence,  etc  It  is  urged  against  the  codicil  of 
February  20th  that  it  is  invalid,  because  it  does  not  comply  with 
those  provisions  of  the  statute  which  require  a  will  to  be  sub- 
scribed by  the  testator  at  the  end  thereof.  This  claim  substan- 
tially based  upon  the  fact  that,  as  the  codicil  was  presented  in 
the  bunch  of  papers  above  described,  the  final  sheet>  containing 
the  signature  of  the  testator  and  the  witnessing  clause,  comes 
first,  while  the  alleged  other  and  first  sheet,  containing  mate- 
rial provisions,  comes  last.  If  we  were  to  assume  that  the  tes- 
tator designedly  and  in  some  effective  way  executed  this  pur- 
ported codicil  in  the  form  now  presented,  with  his  signature  at 
the  commencement  instead  of  at  the  end  thereof,  it  would  be  a 
violation  of  the  requirements  of  the  statute.  Upon  the  other 
hand,  without  holding  it,  we  may  grant  for  the  purposes  of  this 
case  that,  if  a  will  were  presented  which  beyond  question  had 
been  executed  in  a  valid  manner,  and  in  which,  by  inadvertence, 
the  final  sheet,  containing  the  testator's  signature,  had  been 
transposed  to  some  other  place  in  the  order  of  pages,  the  court 
would  find  it  possible  to  avoid  the  results  of  this  accident.  The 
objection  to  this  proposed  codicil  involves  more  than  a  mere  in- 
advertent displacement  of  pages.  The  question,  in  our  opinion, 
presented  is  whether,  upon  the  facts  appearing,  we  should  say 
that  the  two  sheets  of  paper  were  legally  executed  as  one  codi- 
cil, and  then,  by  transposing  their  position,  bring  them  within 
the  provisions  of  the  statute,  and  give  them  the  indorsement  of 
regularity  and  validity.  It  will  be  well  to  consider  briefly  some 
of  the  facts  which  bear  most  potently  upon  the  answer  to  be 
given  to  this  question.  In  favor  of  an  affirmative  answer  there- 
to, we  have  the  evidence — somewhat  indefinite,  to  be  sure — 
that  a  codicil  or  will  was  executed  by  the  testator  at  the  date 
of  this  alleged  one,  that  both  pages  are  in  the  handwriting  of 
the  testator,  and  that  there  is  nothing  in  the  substance  of  the 
provisions  thereof  which  prevents  them  from  being  read  together 
with  intelligible,  consistent  results ;  also  that  the  pages  are  num- 
bered in  such  order  as  conforms  with  proponent's  theory,  and 
that  by  or  in  behalf  of  the  parties  interested  in  proving  the 
same  it  is  testified  that  they  were  found  in  the  order  presented 
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to  the  court  in  a  private  box  of  the  testator  after  his  death.  As 
against  these  considerations  it  is  settled  that  the  mere  number- 
ing of  pages  will  not  necessarily  overcome  the  other  objections. 
Matter  of  Andrews,  162  N.  Y.'l;  56  N.  E.  529;  48  L.  R.  A. 
662;  76  Am.  St  Rep.  294;  30  Civ.  Pro.  377.  There  is  noth- 
ing in  the  handwriting  or  physical  appearance  of  the  two  sheets 
which  indicates  with  any  degree  of  certainty  whatever  that  they 
were  written  at  the  same  time,  or  that  they  belong  together,  or 
that,  taken  together,  they  constitute  an  entire  instrument  All 
of  the  documents  presented  to  us,  although  composed  at  differ- 
ent dates,  are  in  the  handwriting  of  the  testator,  and  therefore 
the  fact  that  these  two  sheets  are  in  his  handwriting  does  not 
tend  to  prove  that  they  were  prepared  at  the  same  time.  There 
is  nothing  in  the  condition  of  the  paper  or  the  ink  which  throws 
any  light  upon  this  subject  An  inspection  readily  discloses 
that  either  sheet,  in  the  respects  specified,  bears  as  close  a  re- 
semblance to  the  main  will,  executed  years  before,  as  it  does 
to  its  alleged  companion  sheet  While,  as  stated,  there  is  noth- 
ing repugnant  in  the  provisions  upon  the  two  sheets,  there  is, 
upon  the  other  hand,  no  such  connection  in  the  contents  thereof 
as  binds  the  two  together.  There  is  no  express  reference  or 
statement  in  either  sheet  which  indicates  that  it  belongs  to  the 
other.  Upon  the  contrary,  the  only  statement  upon  this  sub- 
ject is  repellant  of  such  idea  or  conclusion.  In  the  attestation 
clause  found  upon  the  first  sheet  in  order  of  physical  arrange- 
ment is  the  expression,  "the  above  instrument  containing  one 
sheet  at  the  date  thereof  signed  and  sealed,"  etc.  In  addition 
there  is  a  lack  of  connection  between  the  final  words  upon  what 
we  are  asked  to  regard  as  the  first  part  and  the  first  words  upon 
the  alleged  second  page,  which  might  be  readily  cured  by  an  in- 
tervening sheet  which  has  now  been  dropped  out  Outside  of 
the  present  attachment  by  mucilage,  it  appears  by  inspection 
that  the  two  sheets  are  entirely  distinct,  separate,  and  discon- 
nected. It  may  be  conceded,  as  strenuously  argued  by  the  re- 
spondents, that  there  is  no  law  which  fixes  the  number  of  sheets 
upon  which  a  will  may  be  written,  or  which  requires  that  at  the 
time  of  execution  they  be  fastened  together  in  any  particular 
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way,  or  in  any  manner.  It  must,  however,  be  regarded  as  well 
settled  that,  if  a  testator  desires  to  execute  as  a  will  or  codicil 
several  sheets  of  paper,  they  must  be  all  present  at  the  time  of 
execution.  He  cannot  have  a  valid  execution  based  upon  the 
presence  of  one  or  two  sheets  which  are  thereafter  taken  else- 
where and  attached  to  others,  Neither,  if  he  legally  executes 
several  sheets  as  a  complete  and  single  instrument,  can  he  fail 
to  destroy  the  validity  of  the  whole,  if  some  of  the  sheets  are 
subsequently  dropped  out,  and  the  remaining  ones  attached  to- 
gether in  a  purported  entire  instrument  We  have  looked  in 
vain  through  the  testimony  of  the  subscribing  witnesses  to  this 
purported  codicil  and  elsewhere  for  any  evidence  which  should 
adequately  support  the  burden  imposed  upon  proponents  of  es- 
tablishing by  a  fair  preponderance  of  reliable  evidence  that 
these  two  sheets  of  paper  were  executed  together  as  the  entire 
component  parts  of  one  and  the  same  instrument  As  against 
a  lack  of  desirable  evidence  upon  this  point,  and  as  against  a 
lack  of  connection  and  consistency  between  the  two  sheets,  we 
are  compelled,  if  at  all,  to  base  a  decision  that  they  were  exe- 
cuted together  as  a  complete  and  entire  codicil  very  largely  upon 
the  mere  fact  that  they  are  produced  in  court  years  after  the 
date  of  the  alleged  execution,  pasted  together  in  an  unnatural 
order,  and  as  part  of  a  bundle  of  miscellaneous  documents.  We 
are  unwilling  to  do  this.  It  is  possible  that  they  were  executed 
as  claimed,  and  that  the  will  of  the  testator  is  being  defeated. 
We  think  it  better,  however,  that  the  purpose  should  fail  of  one 
who  carelessly  or  ignorantly  has  omitted  to  comply  with  the  very 
simple  provisions  covering  the  execution  of  wills,  than  that  the 
door  should  be  opened  through  which  may  enter  conjecture  and 
speculation  and  uncertainty  and  fraud  in  other  cases  to  thwart 
the  care  and  pervert  the  intentions  of  those  who  have  with  intel- 
ligence and  pains  observed  the  law  upon  this  subject  There  is 
no  difficulty  in  executing  a  will  in  such  physical  form  and  shape 
as  will  leave  no  doubt  where  it  begins  and  ends  and  what  consti- 
tutes it.  The  court  should  not  be  required  to  select  from  a  med- 
ley of  paper  sheets  which  may  or  may  not  be  related  to  each 
other,  transpose  and  rearrange  them,  and  finally  construct   for 
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the  testator  a  valid  instrument.  If  a  testator  chooses  to  execute 
his  will  upon  loose,  detached  sheets,  before  probate  is  allowed 
either  the  sheets  themselves,  by  their  contents  or  other  manifest 
relationship,  or  some  other  competent  proof,  should  adequately 
establish  that  they  were  executed  as  and  constitute  a  single,  en- 
tire will.  It  is  urged  against  the  validity  of  the  purported  codi- 
cil of  November  7,  1898,  that  there  is  nothing  in  the  codicil  it- 
self or  in  the  evidence  outside  of  its  mere  physical  attachment  to 
the  will  in  question,  to  show  that  it  had  relation  to  such  will. 
This  is  true.  So  far  as  the  codicil  discloses  upon  its  face,  it 
might  have  had  relation  to  the  will  probated,  or  to  any  one  of  the 
several  others  which  the  testator  is  said  to  have  executed ;  at  least 
one  of  them  coming  in  point  of  time  between  this  codicil  and  the 
will  now  proposed.  There  is  nothing  in  the  evidence  of  the  sub- 
scribing witnesses  which  establishes  this  connection,  and  there- 
fore, in  the  case  of  this  instrument,  the  question  is  presented 
whether  a  sheet  of  paper  executed  as  a  codicil,  in  the  absence  of 
all  other  evidence,  is  to  be  held  to  relate  to  and  change  a  prior 
will  simply  because,  when  presented  to  the  court,  it  is  one  of  the 
same  bundle  of  papers  as  said  will.  We  do  not  think  we  should 
so  hold.  We  think  it  is  not  going  too  far  to  hold  that  a  pur- 
ported codicil  to  a  will,  either  by  reference  in  the  body  thereof 
to  such  will  or  by  other  convincing  evidence,  must  be  shown  to 
relate  to  the  will  as  against  which  it  is  offered  in  probate. 

The  conclusions  reached  by  us  as  heretofore  expressed  render 
it  unnecessary  to  consider  the  various  objections  to  evidence 
urged  by  appellants. 

These  views  lead  us  to  the  conclusion  that  the  decree  appealed 
from  should  be  affirmed  in  so  far  as  it  admits  to  probate  the  will 
of  February  6,  1894,  and  should  be  reversed  in  so  far  as  it  ad- 
mits to  probate  the  two  codicils  of  February  20,  1898,  and  No- 
vember 7,  1898,  respectively.  It  is  possible  that  upon  a  new 
hearing  as  to  said  codicils  further  evidence  may  be  produced 
bearing  upon  the  objections  now  urged  to  their  probate. 

Decree  of  surrogate's  court  affirmed  in  so  far  as  it  admits  to 
probate  the  last  will  and  testament,  dated  February  5,  1894,  and 
reversed  in  so  far  as  it  admits  to  probate  the  two  purported  codi- 
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cils  thereto  dated  respectively,  February  20,  1898,  and  "No- 
vember 7,  1898,  and  proceedings  remitted  to  surrogate's  court  of 
Livingston  county  for  a  new  hearing  and  such  further  proceed- 
ings as  to  said  codicils  as  may  be  proper.  All  concur,  except 
Adams,  P.  J.,  not  voting,  and  Spbing,  J.,  who  dissents  as  to  that 
part  which  reverses  the  surrogate's  decree  as  to  codicil. 


JONES  v.  WALLACE. 

[75  App.  Div.  401;  112  St.  Rep.  85;  78  Sup  p.  85.] 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    September  S0r 

1902.) 

1.  Justices — Summons — Service: — Time. 
Laws  1881,  c.  414,  authorizing  entry  of  judgment  in  justice  court  on  a 
•  verified  complaint,  requires  the  summons  and  complaint  to  be  served 
on  defendant  personally  "not  less  than  six  nor  more  than  twelve  day* 
before  the  return  day  thereof."  Code  Civ.  Proc.  §  2878,  relative  to> 
service  in  causes  in  justice  court,  provides  that  service  of  a  summons 
must  be  at  least  six  days  before  the  time  of  appearance.  Held,  that 
service  of  a  summons  and  complaint  on  November  29th,  the  return  day 
being  on  December  5th,  was  sufficient.* 

Appeal  from  Wayne  county  court 

Action  by  Lawrence  Jones  against  James  S.  Wallace.  From 
a  judgment  reversing  a  judgment  of  a  justice  for  plaintiff,  and 
ordering  a  new  trial  before  the  justice,  plaintiff  appeals.  Re- 
versed. 

Argued  before  Adams,  P.  J.,  and  McLennan,  Spbing,  Wil- 
liams, and  Hiscock,  J  J. 

*This  case  well  illustrates  the  mischief  done  by  not  embracing  all  mat- 
ters of  procedure  in  civil  actions  within  the  Code  of  Civil  Procedure  by 
amendments  drawn  with  due  regard  to  the  text  of  that  statute. 

The  case  is  of  value  as  settling  one  point  arising  out  of  a  slight  dis- 
crepancy in  two  independent  statutes  relating  to  the  same  matter. 
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Charles  P.  Williams,  for  appellant 

E.  W.  Hamm,  for  respondent* 

Spbing,  J,  The  summons,  with  a  verified  complaint  at- 
tached, was  issued  by  the  justice  of  the  peace  on  the  29th  day  of 
November,  1901,  returnable  on  the  5th  day  of  December,  and  it 
was  duly  served  on  the  day  it  was  issued.  Proper  proof  of  the 
service  of  the  summons  and  complaint  was  made,  and  judgment 
was  entered  on  the  verified  complaint  for  the  sum  demanded ;  the 
defendant  not  appearing.  The  judgment  was  reversed,  on  the 
ground  that  sufficient  time  did  not  intervene  the  date  of  the  serv- 
ice and  the  return  day  of  the  summons.  It  is  a  rule  of  construc- 
tion well  settled,  regulating  the  service  of  process,  that  either  the 
day  of  its  issue  or  its  return  day  is  to  be  excluded  in  the  compu- 
tation of  the  time.  Both  days  are  not  to  be  counted.  19  Enc. 
PL  &  Prac  p.  602;  Statutory  Construction  Law  (Laws  1892,  c* 
677)  §  27 ;  People  v.  Burgess,  153  N.  Y.  561,  572,  573 ;  47  N. 
E.  889 ;  Aultman  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54 ;  57  N.  E. 
168;  79  Am.  St  Eep.  565;  30  Civ.  Pro.  334.  If  the  specified 
event  is  to  occur  a  certain  number  of  days  after  a  definite  day, 
then  that  day  is  to  be  excluded.  If  it  is  to  be  a  certain  number  of 
days  before  a  day  certain,  then  the  last  day  is  to  be  included,  and 
the  first  day  counted.  The  pith  of  this  arbitrary  rule  is  the  in- 
clusion of  one  day  and  the  exclusion  of  the  other,  unless  the  stat- 
ute governing  a  particular  case  unmistakably  regulates  the  mat- 
ter otherwise.  The  authority  for  entering  judgment  in  justice'* 
court  on  a  verified  complaint  is  chapter  414,  Laws  1881.  Sec- 
tion 1  of  this  act  requires  that  the  summons  and  complaint  be 
served  on  the  defendant  personally  "not  less  than  six  nor  more 
than  twelve  days  before  the  return  day  thereof."  Following  out 
the  rule  of  construction  referred  to,  the  return  day  is  the  one 
specified,  and  must  be  excluded  from  the  reckoning,  and  the  date 
of  the  issuance  of  the  summons  included ;  and  we  thus  have  the 
six  days  essential  to  obtaining  jurisdiction  of  the  defendant,  and 
to  authorize  the  entry  of  judgment  on  the  complaint.  Section. 
2878  of  the  Code  of  Civil  Procedure  prescribes  the  manner  and 
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time  of  service  of  the  summons  in  the  justice's  court,  and  con- 
cededly  the  service  in  the  present  case  gave  the  neceesary  six 
days,  in  compliance  with  that  section.  If,  by  the  chapter  men- 
tioned, it  was  intended  to  depart  from  this  long-recognized  rule, 
we  should  expect  to  find  definite  phraseology  manifesting  that 
intention.  The  service,  to  be  effective  by  the  Code  section,  must 
be  six  days  before  the  time  of  the  appearance,  and  by  the  act  re- 
ferred to,  the  same  number  of  days  before  the  return  day  of  the 
summons.  In  each,  one  day  is  to  be  excluded,  according  to  the 
canon  of  interpretation  respecting  the  service  of  the  process. 
The  difference  in  the  language  employed  is  not,  therefore,  of  suf- 
ficient moment  to  require  a  construction  varying  the  practice 
from  that  long  settled.  The  judgment  of  the  county  court 
should  be  reversed,  with  the  costs  and  disbursements  of  this  ap- 
peal, and  that  of  the  justice's  court  affirmed,  with  costs. 

Judgment  of  county  court  reversed,  with  the  costs  and  dis- 
bursements of  this  appeal,  and  that  of  the  justice's  court  af- 
firmed, with  costs.  All  concur,  except  Adams,  P.  J.,  not  vot- 
ing. 


EAGAN  v.  NEW  YORK  TRANSP.  CO.  et  at 

[—  Misc.  — ;  112  St.  Rep.  209;  78  Supp.  209.] 
(Supreme  Court,  Special  Term,  Queens  County.    October,  1902.) 

1.  Action — Personal  Injuries — Injuries  to  Person  ax  Property. 
Injury  to  the  person  and  injury  to  personal  property  by  the  same  wrong- 
ful act  constitute  two  causes  of  action. 

2.  Same — Joinder. 

Code  Civ.  Proc.  §  484,  subd.  2,  permits  the  joining  of  causes  of  action  for 
personal  injuries,  and  subdivision  6  permits  joinder  of  causes  of  ac- 
tion for  injuries  to  personal  property.  Subdivision  9  provides  that 
causes  of  actions  on  claims  arising  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  subject  of  action,  and  not  in- 
cluded in  one  of  the  foregoing  subdivisions,  may  be  united.  Held,  that 
a  cause  of  action  for  personal  injuries  and  one  for  injuries  to  plain- 
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Eagan  v.  New  York  Tranap.  Go. 

tiff's  vehicle,  both  caused  by  a  negligent  act  of  defendant,  were  prop- 
erly united.* 

Action  by  Patrick  Eagan  against  the  New  York  Transporta- 
tion Company  and  others.  Demurrer  to  the  complaint  for  im- 
proper joinder  of  causes  of  action.     Overruled. 

The  first  cause  of  action  is  for  damage  for  injuries  to  the  per- 
son and  the  second  for  damage  for  injuries  to  personal  property, 
both  caused  at  the  same  time  by  the  same  tortious  act  of  the  de- 
fendants, viz.,  negligently  running  a  vehicle  into  the  plaintiff's 
vehicle  in  the  street  and  injuring  the  plaintiff  in  his  body  and 
also  injuring  his  vehicle. 

Lyman  A.  Spaulding,  for  plaintiff. 

Alexander,  Walriss  &  Polk,  for  defendants. 

Gaynob,  J.  It  is  now  set  at  rest  in  this  state  by  the  decision 
in  Keilly  v.  Sicilian  Asphalt  Paving  Co.,  170  N.  Y.  40;  62  N. 
E.  772,  that  injury  to  the  person  and  injury  to  personal  prop- 
erty by  the  same  tortious  act  constitute  two  causes  of  action. 
But  may  they  not  be  united  in  the  same  complaint  ?  By  subdi- 
vision 2  of  section  484  of  the  Code  of  Civil  Procedure,  causes 
of  action  for  personal  injuries  may  be  united,  and  by  subdivi- 
sion 6  causes  of  action  for  injuries  to  personal  property  may  be 
united.  This  would  prevent  the  different  causes  mentioned  in 
these  two  subdivisions  from  being  united.  But  subdivision  9 
provides  that  causes  of  action  "upon  claims  arising  out  of  the 
same  transaction,  or  transactions  connected  with  the  same  sub- 
ject of  action,  and  not  included  within  one  of  the  foregoing  sub- 
divisions of  this  section,"  may  be  united.  The  word  "claims" 
as  here  used  is  shown  by  the  context  not  to  be  restricted  to  con- 
tract claims,  but  extends  to  torts.  In  the  present  action  both 
causes  are  upon  claims  arising  out  of  the  same  transaction.  The 


♦For  note  on  "Joinder  of  Causes  of  Action  Growing  out  of  the  Same 
Transaction,"  see  3  Ann.  Cas.  304-307. 
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words,  "and  not  included  within  one  of  the  foregoing  subdivi- 
sions," are  not  restrictive,  and  do  not  stand  in  the  way.  They 
are  obscure  in  meaning  at  first.  The  true  meaning  is  that 
causes  arising  out  of  the  same  transaction  may  be  united,  though 
not  both  or  all  included  within  any  previous  subdivision  and 
therein  allowed  to  be  united.  Where  they  are  included  within 
any  of  such  subdivisions,  they  do  not  need  the  help  of  subdivi- 
sion 9  in  order  k>  be  united. 

Nor  does  the  concluding  provision  of  the  section,  that  "it 
must  appear  upon  the  face  of  the  complaint  that  all  of  the  causes- 
of  action  so  united  belong  to  one  of  the  foregoing  subdivisions  of 
this  section,"  stand  in  the  way,  for  the  two  causes  united  in  thia 
complaint  belong  to  one  of  such  subdivisions,  viz.,  to  subdivision 
9. 

The  demurrer  is  overruled. 
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MATTEE  OF  GORDEN  et  aL 

[172  V.  Y.  25;  64  V.  E.  753.] 

(Court  of  Appeals.    October  7,  1902.) 

1.  Wnj^-CoNsraucnow— Right  of  Widow  to  Do  web. 

Testator  devised  all  his  real  property,  comprising  the  bulk  of  his  estate, 
to  trustees,  until  the  coming  of  age  of  his  youngest  child, — about  one 
year  old, — and  directed  that  one-third  of  the  income  should  be  paid  to 
the  widow,  and  the  other  two-thirds  expended  for  the  support  and  edu- 
cation of  his  children,  and  further  that,  on  the  expiration  of  the  trust. 
one-third  of  the  property  should  be  conveyed  to  the  widow  during  her 

Note. — Provisions  in  Lieu  of  Doweb. 

a.  Statute.— 397. 

b.  Testamentary  provisions. — 398. 
c  Ante-nuptial  contracts.'— 404. 

d.  Jointures.— 405. 

e.  Provisions  in  separation  agreements.— 405. 

f.  Surrogate's  jurisdiction.— 406. 

g.  Abatement  of  legacies  in  lieu  of  dotcer.—40Q. 


a.  Statute. 


"Where  an  estate  in  real  property  is  conveyed  to  a  person  and  his  in- 
tended wife,  or  to  the  intended  wife  alone,  or  to  a  person  in  trust  for  them 
or  for  the  intended  wife  alone,  for  the  purpose  of  creating  a  jointure  for 
her,  and  with  her  assent,  the  jointure  bars  her  right  or  claim  of  dower  in 
all  the  lands  of  the  husband.  The  assent  of  the  wife  to  such  a  jointure  is 
•evidenced,  if  she  be  of  full  age,  by  her  becoming  a  party  to  the  conveyance 
by  which  it  is  settled ;  if  she  be  a  minor,  by  her  joining  with  her  father  or 
guardian  in  that  conveyance." 

Laws  1896,  chap.  547,  sec.  177. 

"Any  pecuniary  provision,  made  for  the  benefit  of  an  intended  wife  and 
in  lieu  of  dower,  if  assented  to  by  her  as  prescribed  in  the  last  section  bars 
iier  right  or  claim  of  dower  in  all  the  lands  of  her  husband." 

Laws  1896,  chap.  547,  sec.  178. 


398  VOLUME  XL 


Court  of  Appeals.  [Oct 


life  or  widowhood,  and  the  other  two-thirds  to  his  children,  and  au- 
thorized the  trustees  to  sell  the  real  estate  of  which  the  testator  died 
seised  and  possessed,  and  to  reinvest  it  in  such  other  real  estate  or 
profitable  securities  as  should  seem  best  for  carrying  out  the  purpose* 
of  the  trust.  Held,  that  the  widow  was  not  entitled  to  dower  in  addi- 
tion to  the  provisions  made  for  her  in  the  will. 

Appeal  from  supreme  court,  appellate  division,  second  depart- 
ment 

In  the  matter  of  the  accounting  of  Joseph  Gorden  and  others,, 
trustees  under  the  will  of  William  Gorden.  Application  by 
Susan  Gorden  on  such  accounting  for  admeasurement  of  dower. 
From  an  order  of  the  surrogate  allowing  dower,  affirmed  by 
the  appellate  division  (68  App.  Div.  388;  108  St  Eep.  259; 
74  Supp.  259),  the  executors  and  certain  beneficiaries  appeal. 
Modified. 

William  Gorden,  a  resident  of  the  borough  of  Brooklyn,  died 

Provisions  in  Lieu  of  Doweb, — continued. 

b.  Testamentary  provisions. 

Unless  repugnant  to  or  inconsistent  with  any  other  provision  contained 
in  a  will,  a  provision  for  the  widow,  except  where  so  expressly  stated  there* 
in,  will  not  be  considered  as  in  lieu  of  dower. 

Larrabee  v.  Van  Alstyne,  1  Johns.  306,  307. 

Jackson  v.  Churchill,  7  Cowen,  287. 

Adsit  vr  Adsit,  2  Johns.  Ch.  448. 

Vernon  v.  Vernon,  7  Lans.  492. 

Kennedy  v.  Mills,  13  Wend.  553. 

Lewis  v.  Smith,  9  N.  Y.  502,  511. 
>    Cole  v.  Cole,  2  How.  Pr.  (N.  S.)  516. 

Bull  v.  Church,  5  Hill,  206. 

Lasher  v.  Lasher,  13  Barb.  106. 

White  v.  Kane,  19  J.  &  S.  295;  7  Civ.  Pro.  267. 

Konvalinka  v.  Schlegel,  104  N.  Y.  125,  129;  5  St.  Rep.  562;  9  N.  E.  868 

Schult  v.  Moll,  132  N.  Y.  122;  43  St.  Rep.  484;  30  N.  E.  377. 

Savage  v.  Burnham,  17  N.  Y.  561. 

Tobias  v.  Ketchum,  32  N.  Y.  319. 

Gray  v.  Gray,  5  App.  Div.  132;  39  Supp.  57. 

Ferris  v.  Ferris,  10  Misc.  320,  322 ;  63  St.  Rep.  237 ;  30  Supp.  982. 

Jurgens  v.  Rogge,  16  Misc.  100;  72  St.  Rep.  529;  37  Supp.  249. 
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in  January,  1899,  leaving  him  surviving  a  widow,  12  children, 
and  several  grandchildren,  the  issue  of  a  deceased  daughter. 
Seven  of  his  children  were  infants,  and  one  was  of  unsound 
mind.  He  left  real  estate,  unincumbered,  worth  about  $240,- 
000,  and  personal  property  which,  aside  from  that  specifically 
bequeathed,  was  worth  about  $10,000.  By  his  will,  dated  De- 
cember 30,  1898,  after  some  bequests  of  minor  importance,  he 
gave  to  his  wife  the  household  furniture  in  his  homestead,  the 
implements,  tools,  and  chattels  upon  his  farm,  and  all  his  do- 
mestic animals,  wagons,  and  vehicles.  All  the  rest  of  his  estate, 
both  real  and  personal,  of  which  he  should  die  "seised  and  pos- 
sessed," he  gave  to  his  executors  in  trust  to  collect  the  rents  and 

Provisions  in  Lieu  of  Doweb, — continued. 

Closs  v.  Eldert,  16  Misc.  104;  72  St  Rep.  742;  37  Supp.  353. 

Weeks  v.  Froet,  7  St.  Rep.  487. 

Koezly  v.  Koezly,  31  Misc.  397;  99  St.  Rep.  613;  65  Supp.  613. 

Matter  of  Grotrian,  30  Misc.  23 ;  96  St.  Rep.  996 ;  62  Supp.  996. 

Horstman  v.  Flege,  32  Misc.  665;  100  St.  Rep.  446;  66  Supp.  446. 

Dower  is  favored 

Konvalinka  v.  Schlegel,  104  N.  T.  125,  129;  5  St.  Rep.  562;  9  N.  E.  868. 

The  presumption  is  that  the  bequest  to  a  wife  was  intended  as  a  bounty, 
unless  the  contrary  appears,  expressly,  or  by  necessary  implication. 

Konvalinka  v.  Schlegel,  104  N.  Y.  125;  5  St.  Rep.  562;  9  N.  E.  868. 

Lasher  v.  Lasher,  13  Barb.  106,  109. 

In  general  if  the  husband  make  a  testamentary  provision  for  his  wife, 
either  in  money  or  lands  saying  nothing  about  dower,  she  will  not  be  put 
to  elect  between  the  two,  but  may  take  both;  for  the  presumption  is  that 
the  provision  was  intended  as  a  gratuity. 

Bull  v.  Church,  5  Hill,  206. 

Where  the  husband  made  a  will  leaving  both  real  and  personal  estate, 
after  the  payment  of  debts  and  certain  specific  legacies,  to  his  executors  to 
sell  and  dispose  of  the  same  and  divide  the  proceeds  equally  between  his 
"wife  and  children  share  and  share  alike"  it  was  held  the  widow  was  not 
put  to  her  election. 

Konvalinka  v.  Schlegel,  104  N.  Y.  125;  5  St.  Rep.  562;  9  X.  E.  868. 

A  husband  devised  certain  articles  and  money  to  his  wife  "in  lieu  and 
stead  of  every  other  claim  and  pretension  on  his  estate,"  and  it  was  held, 
that  this  legacy  and  bequest,  did  not  bar  the  wife's  right  to  dower. 

Larrabee  v.  Van  Alstyne,  1  Johns.  306. 
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profits,  pay  the  expenses,  and  keep  the  buildings  insured  and  in 
repair,  until  his  youngest  child,  an  infant  of  tender  years, 
should  attain  his  majority.  He  directed  his  trustees  to  pay  one- 
third  of  the  net  income  to  his  widow,  and  to  pay  and  apply  in 
their  discretion  the  remaining  two-thirds  to  the  support,  main- 
tenance, and  education  of  his  children,  with  a  limitation  in  the 
case  of  his  incompetent  daughter  to  an  annual  expenditure  of 
not  exceeding  $500.  Upon  the  termination  of  the  trust  he  re- 
quired his  trustees  to  retain  one-third  of  the  corpus  of  the  estate 
for  the  use  of  his  widow  during  her  life,  or  so  long  as  she  should 
remain  unmarried,  and  upon  her  decease  or  marriage  said  third 
was  to  be  distributed  as  hereinafter  mentioned.     He  directed 

Provisions  in  Lieu  of  Dower, — continued. 

A  devise  or  bequest  to  the  widow,  in  lieu  of  dower,  and  which  is  ac- 
cepted by  her,  is  a  bar  to  the  enforcement  of  her  dower  right. 

Jackson  v.  Churchill,  7  Cow.  287. 

Where  a  testator  possessed  of  a  large  real  and  personal  estate,  be- 
queathed to  his  wife  his  household  furniture,  etc.,  and  "her  comfortable 
support  and  maintenance  out  of  his  estate  to  be  from  time  to  time  ren- 
dered and  paid  to  her  by  his  executors  and  the  use  of  one  room  in  his  dwell- 
ing house  during  all  such  time  as  she  should  continue  to  be  his  widow,  and 
no  longer;"  and  after  a  legacy  to  a  grand-daughter,  he  devised  the  rest  of 
his  estate  equally  between  his  two  daughters;  it  was  held  that  though 
the  charge  of  a  "comfortable  support  and  maintenance"  might  fall  upon  the 
real  as  well  as  the  personal  estate,  it  did  not  affect  the  widow's  right  of 
4ower,  there  being  no  express  declaration  on  the  subject  by  the  testator  nor 
anything  inconsistent  in  tho  two  claims. 

Smith  v.  Kniskern,  4  Johns.  Ch.  9. 

A  devise  of  the  testator's  whole  estate  to  his  widow  for  life,  with  re- 
mainders over,  is  not  a  provision  in  lieu  of  dower,  unless  such  intention  be 
implied  from  other  terms  of  the  will ;  and  the  widow  may  take  one  third  of 
the  estate  as  doweress  and  the  residue  as  devisee. 

Lewis  v.  Smith,  9  N.  Y.  502. 

A  devise,  for  life  to  the  wife,  of  all  testator's  estate,  is  not  in  itself  incon- 
sistent with  a  claim  for  dower. 

Lewis  v.  Smith,  9  N.  Y.  602,  511. 

Where  a  husband  gave  to  his  wife  by  will,  in  lieu  of  dower,  a  decent  and 
comfortable  support  and  maintenance  out  of  his  estate  in  sickness  and  in 
health  during  her  lifetime,  leaving  the  residue  of  his  property  to  his  two 
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that  the  remaining  two-thirds  should  be  conveyed  to  his  chil- 
dren, except  that  his  trustees  were  required  to  set  aside  an 
amount  large  enough  to  secure  an  income  sufficient  to  pay  an 
annuity  of  not  more  than  $500,  to  be  expended  for  the  support 
of  his  incompetent  child,  and  upon  her  decease,  if  it  should  not 
occur  until  after  the  main  distribution  had  been  made,  the  prin- 
cipal and  accumulated  income  were  to  revert  back  to,  and  be  dis- 
tributed among,  his  other  children.  The  children  of  any  de- 
ceased child  were  to  take  the  parent's  share.  He  gave  his  trus- 
tees full  power  to  sell,  mortgage,  and  convey  all  or  any  part  of 
his  estate,  real  or  personal,  and  directed  them  to  reinvest  the 
proceeds  of  any  sale  in  such  other  real  property  or  profitable  se- 

Peovisions  in  Lieu  of  Dower, — continued. 

children,  it  was  held  that  the  income  from  the  estate  might  be  considered 
in  fixing  the  allowance. 

Tolley  v.  Greene,  2  Sand.  Ch.  91. 

Where  a  testator  directed  that  his  wife  should  receive  half  yearly  such 
sum  out  of  his  estate  as  the  trustees  and  executors  of  his  will  from  time  to 
time  should  think  proper  and  necessary  for  her  reasonable  support;  it  was 
held  that  her  reasonable  support  was  not  to  be  determined  by  the  amount 
necessary  for  her  bare  subsistence;  but  regard  must  be  had  to  the  extent 
and  income  of  the  estate  and  the  propriety  of  her  living  with  her  children. 

Thompson  v.  Carmichael,  3  Sand.  Ch.  120% 

Where  the  will  after  directing  the  payment  of  debts  etc.  gave  to  the  wife 
the  "rents,  income,  interest,  use,  and  occupancy"  of  aU  his  estate,  real  and 
personal,  upon  condition  that  she  keep  the  buildings  and  personal  prop- 
erty insured,  pay  all  taxes  and  assessments,  and  keep  said  estate  in  good 
repair;  it  was  held  that  the  provision  was  inconsistent  with  the  assertion 
of  a  dower  right,  and  so  must  be  construed  in  lieu  of  dower. 

Matter  of  Zahrt,  94  N.  T.  605. 

And  where  the  will  gave  to  the  wife  the  use  and  income  of  the  husband's 
real  estate  during  life,  the  same  to  be,  as  stated,  "enjoyed,  accepted  and  re- 
ceived by  her  in  lieu  of  dower,  and  in  addition  to  what  she  would  have  as 
doweress  if  this  devise  was  not  so  made  to  her;"  it  was  held  that  the  devise 
was  in  lieu  of  dower. 

Nelson  v.  Brown,  144  N.  Y.  384;  63  St.  Rep.  697;  39  N.  E.  355. 

Where  a  testator,  after  devising  to  his  wife  a  parcel  of  land,  directed 
that  "said  tract  or  parcel  of  land  be  freed  and  discharged  by  my  said  execu- 
trix and  executor,  as  soon  as  may  be  after  my  decease,  of  and  from  any  and 
XI.  N.  Y.  A.  C.  26 
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curities  as  they  should  deem  proper  for  the  preservation  of  the 
estate  and  the  carrying  into  effect  of  the  trust  created.  He  ap- 
pointed four  trustees,  including  his  wife  and  one  of  his  sons. 
On  the  30th  of  March,  1900,  the  widow  began  an  action  in  the 
supreme  court  for  the  admeasurement  of  her  dower  in  the  real 
estate,  and  the  action  was  still  pending  when  the  decree  appealed 
from  was  made.  Upon  the  accounting  of  the  trustees  before  the 
surrogate,  he  decreed  that  they  should  retain  in  their  possession 
one-third  of  the  rents  and  profits  of  the  real  estate  to  await  the 
final  determination  of  said  action,  and  adjudged  that  the  widow 
was  entitled  to  dower  in  addition  to  the  provisions  made  for  her 

Provisions  m  Lietj  of  Do  web, — continued. 

every  claim  and  lien  whatsoever,  existing  thereon  at  the  time  of  my  said  de- 
cease" and  by  a  subsequent  clause  of  the  will  that  this  and  other  disposi- 
tions in  favor  of  his  wife,  contained  in  the  will,  were  to  be  in  lieu  of  his- 
wife's  dower  j  and  where  subsequently  the  testator  conveyed  the  land  to  his 
wife  by  a  warranty  deed  subject  to  the  lien  of  a  $50,000  mortgage;  it  wa» 
held  that  the  mortgage  must  be  paid  by  the  executors. 

De  Graaf  v.  Cochrane,  21  App.  Div.  381;  81  St.  Rep.  502;  47  Supp.  502. 

The  acceptance  by  a  widow  of  an  estate  given  to  her  by  the  will  of  her 
husband,  in  lieu  of  dower,  is  a  bar  at  law  as  well  as  in  equity  to  her  right 
of  dower  in  other  lands  whereof  her  husband  died  seized. 

Kennedy  v.  Mills,  13  Wend.  553. 

Where  a  husband  conveyed  real  estate  in  fee,  without  his  wife's  joining 
and  afterwards  by  will  bequeathed  to  his  wife  a  third  of  the  remainder  of 
his  real  and  personal  estate  "as  and  for  her  right  of  dower  during  her  life" 
which  provision  was' accepted  by  her;  it  was  held  that  it  was  a  relinquish- 
ment of  her  claim  for  dower  out  of  the  realty  which  had  been  conveyed  by 
the  husband  alone,  as  well  as  of  the  lands  whereof  the  husband  was  seized 
at  the  time  of  making  the  will. 

Steele  v.  Fisher,  1  Edwards,  435. 

In  case  of  a  devise  to  the  widow  of  the  testator  of  the  entire  estate 
charged  generally  with  debts,  the  will  not  declaring  that  the  devise  was  in 
lieu  of  dower,  the  widow  is  not  called  on  to  elect. 

White  v.  Kane,  19  J.  &  S.  295;  7  Civ.  Pro.  267. 

An  estate  for  life,  or  during  widowhood  of  the  grantee,  is  a  base  or  de- 
terminable freehold;  and  if  an  adult  actually  accepts  such  an  estate  in  lieu 
of  dower,  it  will  constitute  a  legal  bar. 

McCartee  v.  Teller,  2  Paige,  511. 
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benefit  by  the  will.  Two  of  the  trustees  and  several  of  the  chil- 
dren appealed  to  the  appellate  division  of  the  supreme  court, 
where  the  decree  of  the  surrogate  was  unanimously  affirmed. 
The  appellants  below  now  appeal  to  this  court 

William  P.  Pickett,  for  appellant  Joseph  Gorden. 

Edward  L.  Somerville,  for  appellant  Stephen  M.  Hoye. 

George  W.  McKenzie  and  Oeorge  P.  Bcebc,  for  respondent. 

Vann,  J.  (after  stating  the  facts).  The  only  question  argued 

Provisions  in  Lieu  of  Dower, — continued. 


A  devise  of  all  the  testator's  real  and  personal  estate  to  a  trustee,  to  be 
sold  and  converted  into  money,  and  to  pay  the  widow  an  annuity  out  of  the 
income,  is  not  of  itself  sufficient  to  show  that  the  testator  intended  this  pro- 
vision to  be  in  lieu  of  dower,  so  as  to  compel  her  to  elect  between  such  an- 
nuity and  her  dower  in  the  real  estate. 

Wood  v.  Wood,  5  Paige,  596. 

In  Lewis  v.  Smith,  9  N.  Y.  502,  511,  it  is  said:  "Where  there  is  no  di- 
rect expression  of  intention  that  the  provision  shall  be  in  lieu  of  dower, 
the  question  always  is,  whether  the  will  contains  any  provision  inconsist- 
ent with  the  assertion  of  a  right  to  demand  a  third  of  the  lands,  to  be  set 
out  by  metes  and  bounds." 

Where  a  testamentary  provision  is  made  for  the  widow,  which  is  in- 
tended to  be  in  lieu  of  dower,  she  has  her  choice — she  may  take  the  pro- 
vision in  the  will,  or  her  dower,  but  she  cannot  have  both. 

Kennedy  v.  Mills,  13  Wend.  553,  555. 

It  was  held  in  Jurgens  v.  Rogge,  16  Misc.  100;  72  St.  Rep.  529;  37  Supp. 
249,  that  a  provision  in  a  will  giving  the  entire  estate  to  the  widow  so  long 
as  she  remains  such,  and  directing  that  in  case  she  remarries  she  may  re- 
tain one  third  of  the  estate  is  inconsistent  with  a  claim  of  dower  and  puts 
the  widow  to  her  election. 

And  in  Closs  v.  Eldert,  16  Misc.  104;  72  St  Rep.  742;  37  Supp.  353,  it 
was  held  that  a  devise  of  the  residue  equally  to  the  widow,  son  and  daugh- 
ter, "share  and  share  alike"  is  inconsistent  with  the  right  of  the  widow  to 
claim  dower,  and  puts  her  to  her  election  as  to  the  residuary  estate. 

Upon  appeal  this  ruling  was  reversed. 
.     Closs  v.  Eldert,  30  App.  Div.  338;  85  St.  Rep.  881;  51  Supp.  881. 
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before  us  is  whether  the  widow  of  the  testator  is  entitled  to  the 
provision  made  for  her  by  her  husband  in  his  will  in  addition  to 
dower  in  his  real  estate.  If  she  was  put  to  her  election,  she 
made  it  by  commencing  an  action  for  the  admeasurement  of  her 
dower.  Laws  1896,  c.  547,  §  180;  2  Scrib.  Dower  (2d  Ed.) 
511.  While  dower  is  favored  by  the  law,  the  right  to  both 
dower  and  the  benefit  of  a  testamentary  provision  must  yield  to 
the  intention  of  the  testator,  when  expressly  stated  or  clearly 
implied.  If  there  is  reasonable  doubt,  the  widow  takes  both, 
but,  when  the  intent  to  limit  is  clear,  she  is  put  to  her  election. 
This  intent  must  appear  from  the  will  itself,  read  in  the  light  of 
existing  facts.     "The  claim  of  dower,"  said  Chancellor  Kent, 

Provisions  in  Lieu  of  Dower,— continued. 

Where  a  testator  gives  to  a  widow,  in  lieu  of  dower,  the  income  during 
life  of  a  trust  fund,  the  widow  is  entitled  to  interest  from  the  death  of  the 
testator. 

Matter  of  Barnes,  7  App.  Div.  13;  40  Supp.  494. 

A  testator  may  make  the  execution  of  a  power  in  trust,  for  the  benefit  of 
others,  dependent  upon  the  relinquishment  by  the  widow  of  her  right  of 
dower  in  his  real  estate. 

Hawley  v.  James,  5  Paige,  318. 

A  provision  in  lieu  of  dower  may  be  in  form  of  a  trust  reposed  in  execu- 
tors or  trustees. 

Hathaway  v.  Hathaway,  37  Hun,  265. 

c.  Ante-nuptial  contracts. 

In  ante-nuptial  contracts  where  the  intended  wife  agrees  to  surrender 
her  prospective  dower  rights  it  is  necessary  that  there  be  a  pecuniary  con- 
sideration in  property  or  money. 

Graham  v.  Graham,  143  N.  Y.  573;  62  St  Rep.  784;  38  N.  E.  722. 

Marriage  alone  is  not  a  sufficient  consideration  to  support  such  provision. 

Graham  v.  Graham,  143  N.  Y.  573,  576;  62  St.  Rep.  784;  38  N.  B.  722. 

The  presumption  seems  to  be  against  the  validity  of  an  ante-nuptial  con- 
tract releasing  the  right  of  dower. 

Pierce  v.  Pierce,  71  N.  Y.  154. 

An  ante-nuptial  agreement,  by  which  the  intended  wife  was  to  enjoy  ex- 
clusively property  derived  as  the  widow  of  a  former  husband,  and  which 
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"must  be  inconsistent  with  the  will,  and  repugnant  to  its  dispo- 
sitions, or  some  of  them."  Adsit  v.  Adsit,  2  Johns.  Ch.  448, 
451 ;  7  Am.  Dec.  539.  The  language  of  learned  judges  in  lay- 
ing down  the  rule  upon  the  subject  varies  somewhat  in  form, 
and,  for  convenience  in  making  comparison,  we  repeat  it  as 
stated  in  the  leading  cases  in  this  court.  It  was  laid  down  in  an 
early  case  as  follows :  "Where  there  is  no  direct  expression  of 
intention  that  the  provision  shall  be  in  lieu  of  dower,  the  ques- 
tion always  is  whether  the  will  contains  any  provision  inconsist- 
ent with  the  assertion  of  a  right  to  demand  a  third  of  the  lands, 
to  be  set  out  by  metes  and  bounds. "  Lewis  v.  Smith,  9  N.  Y. 
502,  511 ;  61  Am.  Dec.  706.  The  next  time  the  subject  was  be- 
fore the  court,  it  was  held  that  the  wife  is  not  put  to  her  election 
"unless  it  clearly  appears  from  the  will  that  the  provision  made 
for  her  was  intended  as  a  substitute  for  that  to  which  she  is  en- 

Pbo  vision  s  in  Lieu  of  Do  web, — continued. 

was  not  expressed  to  be  in  lieu  of  dower,  is  no  bar  to  a  claim  of  dower  in 
the  lands  of  the  second  husband. 

Swaine  v.  Perine,  5  Johns.  Ch.  482,  489. 

d.  Jointures, 

Under  the  statute  the  jointure  or  other  provision  made  for  the  wife  in 
lieu  of  dower  must  be  a  provision  in  which  she  has  a  beneficial  interest;  a 
mere  power  in  trust  for  the  sole  benefit  of  others  is  not  sufficient ;  although 
such  power  in  trust  is  declared  by  the  will  of  the  testator  to  be  in  lieu  of 
dower. 

Hawley  v.  James,  6  Paige,  318. 

A  legal  jointure  settled  upon  an  infant  before  marriage  is  a  legal  bar  of 
her  dower. 

McCartee  v.  Teller,  2  Paige,  511. 

Assent  by  the  wife  will  not  make  a  jointure  a  bar  of  dower,  unless  within 
the  act,  whether  such  jointure  is  made  before  or  after  marriage. 

McCartee  v.  Teller,  8  Wend.  267,  275. 

e.  Provisions  in  separation  agreements. 

Where  a  husband  and  wife  agreed  to  separate,  and  articles  of  separation 
executed  by  them,  and  also  by  a  trustee;  which  articles  contained  m 
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titled  by  law.  The  intention  need  not  be  declared  in  express 
words.  It  may  be  implied,  if  the  claim  of  dower  would  be 
plainly  inconsistent  with  the  will."  Savage  v.  Burnham,  17  N. 
Y.  561,  577.  In  Tobias  v.  Ketchum,  32  K  Y.  319,  324,  the 
test  given  is  that  the  devise  of  the  will  "be  so  repugnant  to  the 
claim  of  dower  that  they  cannot  stand  together."  In  Vernon  v. 
Vernon,  53  N.  Y.  351,  357,  361,  it  was  declared  that  dower  is 
not  barred  "unless  the  claim  of  dower  is  inconsistent  with  some 
other  disposition  of  or  arrangement  made  by  the  testator  in  re- 
spect to  his  property,  thereby  showing  an  intention  to  substitute 
the  testamentary  gift  for  the  provision  which  the  law  makes  for 
her."  The  court  then  repeated  with  apparent  approval  the  fol- 
lowing declaration  of  Lord  Redesdale  in  Birmingham  v.  Kir- 
wan,  2  Schoales  &  L.  444,  452 :  "The  result  of  all  the  cases  of 
implied  intention  seems  to  be  that  the  instrument  must  contain 

Provisions  in  Lieu  of  Doweb, — continued. 

provision  for  the  payment  of  an  annuity  to  the  wife  during  her  life,  as  ali- 
mony, in  consideration  of  which  she  agreed  to  release  her  right  to  dower  in 
the  estate  of  her  husband;  and  afterwards  the  husband  made  his  will,  and 
therein  directed  his  executors  to  sell  his  real  estate,  and  to  invest  one  third 
part  of  the  net  proceeds  of  the  sale  at  interest;  and  to  pay  such  interest  to 
his  wife  during  her  life,  which  provision  he  declared  should  be  in  full  rec- 
ompense for  and  a  bar  of  her  dower  in  such  real  estate;  it  was  held  that 
the  wife  was  entitled  to  the  provision  secured  to  her  in  the  articles  of  sep- 
aration and  also  to  the  provision  made  in  her  favor  in  the  will  of  her 
husband. 

Carson  v.  Murray,  3  Paige,  483. 

f .  Surrogates  jurisdiction. 

A  surrogate,  on  objection  to  the  final  settlement  of  the  accounts  of  exec- 
utors, has  jurisdiction  to  determine  the  question  of  the  widow's  right  to 
dower  in  addition  to  the  benefit  of  provisions  of  the  will  in  her  favor,  if 
such  determination  relates  to  the  accounts  of  the  executors. 

Matter  of  Gorden,  68  App.  Div.  388;  108  St.  Rep.  259;  74  Supp.  259. 

g.  Abatement  of  legacies  in  lieu  of  dower. 

Legacies  in  lieu  of  dower  do  not  abate  as  other  legacies. 
Pittman  v.  Johnson,  15  Abb.  N.  C.  472. 
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some  provision  inconsistent  with  the  assertion  of  a  right  to  de- 
mand a  third  of  the  lands,  to  be  set  out  by  metes  and  bounds." 
In  Matter  of  Zahrt,  94  N.  Y.  605, 609,  the  court  adopted  the  rule 
as  laid  down  by  Lord  Kedesdale,  ipsissimis  verbis.  In  Konva- 
linka  v.  Schlegel,  104  N.  Y.  125,  129;  9  N.  E.  868,  869;  58 
Am.  Kep.  494;  5  St.  Eep.  562,  language  was  used  which  seems 
to  have  produced  confusion  in  the  minds  of  the  learned  judges 
below.  We  then  said  that,  in  the  absence  of  express  words, 
"there  must  be  upon  the  face  of  the  will  a  demonstration  of  the 
intention  of  the  testator  that  the  widow  shall  not  take  both  dower 
and  the  provision.  The  will  furnishes  this  demonstration  only 
when  it  clearly  appears,  without  ambiguity  or  doubt,  that  to  per- 
mit the  widow  to  claim  both  dower  and  the  provision  would  in- 
terfere with  the  other  dispositions,  and  disturb  the  scheme  of 
the  testator,  as  manifested  by  his  will.  *  *  *  We  repeat, 
the  only  sufficient  and  adequate  demonstration  which,  in  the  ab- 
sence of  express  words,  will  put  the  widow  to  her  election,  is  a 
clear  incompatibility,  arising  on  the  face  of  the  will,  between  a 
-claim  of  dower  and  a  claim  to  the  benefit  given  by  the  will." 
This  is  simply  a  restatement  of  the  old  rule  in  somewhat  differ- 
ent language,  as  appears  in  Asche  v.  Asche,  113  N.  Y.  232,  235 ; 
22  St.  Eep.  799 ;  21  N.  E.  70,  71,  where  it  was  declared  that 
•dower  is  excluded  when  "there  is  a  manifest  incompatability  be- 
tween such  provision  and  dower,"  and  the  Konvalinka  case  is 
eited,  among  others,  to  support  the  principle.  This  is  the  latest 
utterance  by  the  court  upon  the  subject  to  which  our  attention 
has  been  called. 

We  do  not  think  that  the  rule  has  been  extended  or  essentially 
varied  during  the  past  50  years,  for  a  manifest  incompatibility 
must  exist  whenever  the  will  contains  provisions  so  inconsistent 
with  the  right  of  dower  that,  if  the  widow  had  the  benefit  of 
both,  it  would  defeat  the  intention  of  the  testator.  The  ques- 
tion now  before  us,  therefore,  is  whether  there  is  a  manifest  in- 
compatibility between  the  provisions  of  Mr.  Gorden's  will  and 
the  claim  of  dower  by  his  widow.  Where  a  valid  trust  is  cre- 
ated, covering  all  the  real  estate  of  the  testator,  we  have  always 
held  it  to  be  inconsistent  with  the  right  of  the  widow  to  manage 
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or  control  any  part  of  the  realty.  Thus  in  Savage  v.  Burnham 
it  was  said :  "In  this  case  the  testator  devised  and  bequeathed 
all  his  estate,  real  and  personal,  to  trustees, — the  real  estate 
upon  trust  to  sell  after  the  death  of  his  wife.  During  her  life 
she  was  to  have  one-third  of  the  clear  rents  and  profits,  and  the 
other  two-thirds  were  to  go  into  the  general  trust  fund  for  dis- 
tribution. The  entire  estate,  with  all  its  income,  except  the  one- 
third  of  the  rents  and  profits  of  the  land,  is  given,  in  the  clearest 
possible  terms,  to  the  testator's  children  and  the  children  of  his 
daughters.  It  is  therefore  impossible  for  her  to  reoeive  any 
part  of  it,  except  what  is  there  expressly  given  to  her,  without 
subverting  the  will  to  that  extent.  If  no  provision  had  been 
made  for  her,  she  would  have  been  entitled  to  have  one-third  of 
the  real  estate  set  off  to  her  during  life,  and  in  this  she  would 
have  held  the  legal  estate.  Inconsistently  with  this,  the  wiD 
gives  the  legal  estate  in  all  the  lands  to  trustees,  and  directs  that 
she  shall  have  one-third  of  the  rents ;  the  other  two-thirds  to  go 
into  a  personal  fund  for  distribution.  A  claim  of  dower  in  the 
same  lands  cannot  stand  with  these  provisions,  and  we  must 
therefore  hold  that  the  widow  was  bound  to  elect  whether  she 
would  take  her  dower,  or  the  provision  in  her  favor  made  by  the 
will."  Page  577.  In  Tobias  v.  Ketchum  the  testator  em- 
powered his  executors  to  rent,  lease,  repair,  and  insure  his  real 
estate,  until  sold  or  divided,  and  out  of  the  rents  and  profits  to 
pay  the  provision  made  for  the  widow ;  and  it  was  held  a  devise 
to  them  of  the  legal  estate  in  trust,  and  inconsistent  with  the 
claim  of  dower  therein.  The  widow  was  accordingly  put  to  her 
election.  In  Vernon  v.  Vernon  the  same  learned  judge  who 
wrote  the  opinion  in  the  Konvalinka  case  said :  "The  testator 
devised  to  his  wife  in  fee  a  portion  of  the  lands  of  which  she  was 
dowable.  He  devised  all  his  remaining  lands  (except  his  re- 
versionary interest  in  Scotland  House)  to  trustees,  charged  with 
the  payment  to  her  of  an  annuity  for  life  out  of  the  rents  ana 
profits,  to  pay  which  requires  more  than  the  income  from  the 
property ;  and  he  declares  that  the  annuity  is  given  to  her  for  her 
maintenance  and  the  education  and  maintenance  of  her  chil- 
dren.    It  is  not  necessary  in  this  case  to  decide  whether  these 
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circumstances  conjoined  show  the  'manifest  intend  requisite  to 
bar  the  widow  of  her  dower.  *  *  *  The  provision  that  the 
executors  may  sell  the  stores  at  a  price  fixed  by  him  in  the  will, 
or  take  a  conveyance  from  his  brother  Thomas,  of  the  moiety 
owned  by  him,  at  the  same  price,  in  the  adjustment  of  the  testa- 
tor's interest  in  the  firm  of  Vernon  Bros.  &  Co.,  clearly  indi- 
cates that  the  power  intended  to  be  given  by  the  testator  to  his 
executors  was  a  power  to  transfer,  in  case  of  sale,  the  whole  title 
free  from  any  claim  of  dower.  This  provision  is  inconsistent 
with  the  widow's  claim  of  dower,  and  she  was  put  to  her  elec- 
tion." Page  3C2.  In  the  Zahrt  case  the  obligation  to  keep  the 
buildings  and  personal  property  insured,  and  pay  all  taxes  and 
keep  the  estate  in  good  repair,  was  held  inconsistent  with  the  as- 
sertion of  a  dower  right.  In  the  Konvalinka  case,  the  widow 
was  not  put  to  her  election  because  the  devise  to  the  executors 
was  void  as  a  trust,  although  valid  as  a  power  in  trust,  and  the 
lands  vested  in  the  heirs  subject  to  the  execution  of  the  power. 
The  trustees  had  neither  title  nor  control.  It  was  declared  that 
the  execution  of  the  power  was  not  inconsistent  with  the  dower 
interest,  as  a  sale  could  be  made  subject  thereto.  There  was  no 
disposition  of  the  income,  and  this  feature  was  relied  upon  to 
distinguish  the  case  from  Savage  v.  Burnham  and  Tobias  v. 
Ketchum. 

While  a  mere  power  of  sale,  to  be  promptly  exercised  for  the 
purpose  of  distribution,  does  not  put  the  widow  to  her  election, 
the  vesting  of  title  in  trustees  not  only  with  power  to  sell  and  re- 
invest, but  with  special  directions  as  to  control  and  management 
and  the  payment  over  of  the  annual  income  to  the  widow  and 
children,  during  the  term  of  the  trust,  we  regard  as  sufficient* 
Thus,  in  the  latest  case  decided  by  us,  we  held  that  the  creation 
of  a  trust  and  the  vesting  of  title  to  the  realty  in  trustees  was  in- 
consistent with  an  implied  right  upon  the  part  of  the  widow  to 
manage  and  control  any  part  of  the  estate.  Asche  v.  Asche, 
supra.  When  a  testator  devises  all  his  real  property,  constitut- 
ing the  bulk  of  his  estate,  to  trustees  until  his  youngest  child, 
about  one  year  old,  shall  become  of  age,  and  directs  that  one- 
third  of  the  net  income,  after  paying  expenses,  including  insur- 
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ance  and  repairs,  be  paid  to  the  widow,  and  the  other  two-thirds 
expended  for  the  support  and  education  of  his  children,  and, 
upon  the  expiration  of  the  trust,  one-third  to  be  conveyed  to  the 
widow  during  her  life  or  widowhood,  and  the  other  two-thirds 
to  his  children,  there  is  a  manifest  incompatibility  between  the 
provisions  of  the  will  and  a  claim  of  dower.  By  allowing  the 
latter,  the  scheme  of  the  will  would  be  defeated,  for  that  intrusts 
the  control  and  management  of  the  entire  estate  to  trustees, 
while  tho  right  to  dower  carries  with  it  the  control  and  manage- 
ment of  one-third  of  the  realty  during  the  life  of  the  dowager. 

The  right  to  mortgage  and  to  sell  and  reinvest,  as  given  by  the 
will  before  us,  is  inconsistent  with  the  claim  of  dower.  The 
trustees  were  authorized  to  sell  all  the  real  estate  of  which  the 
testator  died  "seised  and  possessed,"  and  to  reinvest  the  proceeds 
"in  such  other  real  estate  or  profitable  securities  as  to  them  shall 
seem  proper  for  the  preservation  of  said  estate  and  the  carrying 
into  effect  of  the  trusts  herein  created."'  He  thus  necessarily 
contemplated  the  conveyance  of  the  entire  title,  and  the  keeping 
together  of  the  whole  estate  for  the  benefit  of  the  trust  As  was 
said  in  the  Asche  case:  "The  absolute  power  of  sale  conferred 
upon  the  executors  was  evidently  not  intended  to  be  limited  or 
impaired  by  an  inability  on  their  part  to  convey  a  good  title  to 
the  whole  of  such  real  estate,  and  the  purposes  of  the  will  re- 
quired such  sale  to  be  made,  unhampered  by  obstructions  which 
might  be  interposed  by  conflicting  interests  in  the  property." 
Page  235,  113  N.  Y.,  and  page  71,  21  K  E.  See  also,  Le 
Fevre  v.  Toole,  84  N.  Y.  95.  Furthermore,  the  direction  "to 
keep  the  real  estate  in  repair  and  to  insure  against  loss  by  fire" 
manifestly  meant  the  entire  estate,  not  two-thirds  thereof,  for 
no  division  in  the  management,  possession,  or  control  was  in  con- 
templation. As  we  said  in  Tobias  v.  Ketchum,  supra,  of  the 
widow  there,  so  we  may  say  of  the  widow  here,  that  "her  claim 
of  dower,  if  allowed,  would  inevitably  defeat  the  scheme  of  the 
will,  for  it  would  prevent  the  trustees  from  holding  the  legal 
title  of  the  whole  estate,  and  receiving  the  entire  rents  and 
profits  for  the  purpose  of  paying  assessments,  interest,  repairs, 
and  insurance,  and  ascertaining  the  net  income,  of  which  one- 
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third  is  to  be  paid  to  the  widow,  and  the  residue  ultimately  to 
the  other  beneficiaries."  Page  327.  Then,  again,  the  limita- 
tion by  the  testator  of  the  expenditure  for  the  benefit  of  his  un- 
fortunate child  to  a  sum  not  exceeding  $500  indicates  that  he  ex- 
pected and  intended  that  her  proportion  of  the  income  should 
be  at  least  that  sum,  which  could  hardly  be  the  case  if  the  claim 
•of  dower  is  sustained. 

In  our  opinion,  it  is  manifest,  from  the  carefully  devised  plan 
to  invest  the  trustees  with  the  continuous  management  of  all  the 
real  estate  for  a  long  term  of  years,  that  the  testator  did  not  in- 
tend that  one-third  of  his  estate  should  be  placed  in  the  posses- 
sion and  under  the  control  of  the  widow,  and  at  the  same  time 
that  she  should  receive  one-third  of  the  income  derived  from 
the  two-thirds  then  remaining.  He  did  not  intend  that  five- 
ninths  of  the  income  should  go  to  her,  while  only  one  twenty- 
seventh  went  to  each  of  his  12  children.  Such  a  construction 
would  be  in  contradiction  of  the  will,  and  would  disappoint  the 
intention  of  the  testator.  We  think  that  the  dispositions  of  the 
will  cannot  "be  fulfilled  consistently  with  the  operation  of  the 
•claim  of  dower/'  and,  therefore,  so  much  of  the  order  of  the 
appellate  division  and  the  decree  of  the  surrogate  as,  in  effect, 
allowed  the  widow  one-third  of  the  rents  and  profits  of  the  es- 
tate, should  be  reversed,  and  the  proceedings  remitted  to  the 
surrogate,  with  instructions  to  modify  and  readjust  his  decree 
accordingly,  with  one  bill  of  costs  to  the  appellants  against  the 
respondent  in  all  courts. 

Parker,  C.  J.,  and  Gray,  O'Brien,  Haight,  Cullen,  and 
Werner,  JJ.,  concur. 

Ordered  accordingly. 
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OTTAWAY  v.  LOWDEK 

[172  N.  7.  129;  64  N.  E.  812.] 

(Court  of  Appeals.    October  7,  1902.) 

Physicians — Defective  Registration — Cubattve  Act. 
A  physician  coming  from  another  state,  possessing  all  the  qualifications 
required  by  statute  for  the  practice  of  medicine  in  the  state,  omitted 
accidentally,  on  his  registration  in  1886,  to  file  with  his  affidavit  the 
indorsement  of  a  medical  school  in  the  state,  as  required  by  Laws  1880, 
c  513,  §  4,  then  in  force,  which  omission  rendered  his  registration  im- 
perfect. In  1899,  under  Public  Health  Law  (Laws  1893,  c.  661)  §  148, 
a  regents'  certificate  curing  the  defect  was  issued.  Held  to  validate 
the  original  registration  from  the  date  of  its  filing,  so  as  to  render 
legal  contracts  of  employment  made  by  him.* 

.Appeal  from  supreme  court,  appellate  division,  fourth  de- 
partment. 

Action  by  John  E.  Ottaway  against  Mary  Ann  Lowden. 
From  a  judgment  of  the  appellate  division  (8  Ann.  Cas.  301 ;  55 
App.  Div.  410;  100  St  Rep.  952;  66  Supp.  952)  affirming  a 
judgment  for  defendant,  plaintiff  appeals.     Reversed. 

Plaintiff  brings  this  action  to  recover  the  value  of  certain 
services  rendered  by  him,  as  a  physician  and  surgeon,  in  behalf 
of  defendant  Plaintiff  was  graduated  from  the  University  of 
Michigan,  at  Ann  Arbor,  in  1886,  and  received  a  diploma  from 
that  institution,  bearing  date  the  1st  day  of  July  in  that  year. 
Shortly  thereafter  he  removed  to  this  state,  and  commenced 
practicing  at  Penn  Yan,  in  Yates  county.  On  October  8,  1886, 
he  filed  with  the  county  clerk  an  affidavit  stating  his  age,  resi- 
dence, place  of  birth,  and  authority  for  practicing,  as  required 
by  section  2,  c  513,  Laws  1880.     But  he  omitted  to  accompany 

•For  note  on  "Registry  of  Physician  as  Prerequisite  to  Compensation," 
see  8  Ann.  Cas.  190-196. 
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such  affidavit  with  the  indorsement  of  the  faculty  of  a  medical 
school  of  this  state,  required  by  section  4  of  the  same  chapter,  in 
consequence  of  which  the  affidavit  was  confessedly  insufficient. 
In  1889  plaintiff  removed  to  Charlotte,  in  Monroe  county,  and 
•on  the  18th  day  of  November  in  that  year  he  presented  to  the 
•county  clerk  a  certified  copy  of  the  affidavit  filed  by  him  with 
the  clerk  of  Yates  county,  with  these  words  indorsed  thereon: 
"Registered  also  in  the  county  of  Monroe."  The  services  sued 
for  here  were  rendered  in  1894.  In  1899,  plaintiff,  having  dis- 
covered that  his  former  registration  was  imperfect*  applied  to 
the  board  of  regents  for  a  certificate  which  should  cure  such  im- 
perfection. This  application  was  granted,  and  on  February  14, 
1899,  a  regents'  certificate  was  filed  in  the  clerk's  office  of  Mon- 
roe county.  This  certificate,  which  was  based  upon  the  recom- 
mendation of  the  state  board  of  medical  examiners,  bearing  date 
January  17, 1899,  reads  as  follows,  viz. : 

"The  regents  of  the  University  of  the  State  of  New  York 
hereby  certify  that  John  E.  Ottaway,  of  the  village  of  Charlotte, 
N.  Y.,  did  in  the  year  1886  present  to  the  county  clerk  of 
Yates  county,  N.  Y.,  an  M.  D.  diploma  issued  to  said  Ottaway 
by  the  University  of  Michigan,  July,  1886,  and  that  he  made 
the  affidavit  before  the  said  clerk  then  required  of  persons  who 
applied  for  licenses  to  practice  medicine,  and  that  said  affidavit 
was  duly  filed  in  the  office  of  the  clerk  of  Yates  county ;  that 
thereafter,  on  the  18th  day  of  November,  1889,  the  said  John 
E.  Ottaway  presented  to  the  clerk  of  the  county  of  Monroe,  N. 
Y.,  a  certified  copy  of  the  affidavit  filed  by  him  with  the  clerk  of 
Yates  county,  who  indorsed  thereon  the  words,  ^Registered  also 
in  the  county  of  Monroe;'  that  said  attempted  registration  of 
Dr.  Ottaway  in  each  of  the  said  counties  was  invalid  for  the  rea- 
son that  he  had  not  exhibited  his  diploma  to  the  faculty  of  some 
duly  incorporated  medical  school  or  college  in  this  state,  and  re- 
ceived from  them  an  indorsement  of  approval,  and  has  not  pre- 
sented his  diploma,  with  such  indorsement,  to  the  county  clerk 
of  Yates  county ;  that  such  omission  was  wholly  unintentional. 
We  further  certify  that  Dr.  Ottaway  had  all  the  other  require- 
ments prescribed  by  law  at  the  time  of  his  imperfect  registra- 
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tion,  and  would  have  been  entitled  to  be  legally  registered.  We 
also  certify  that  proof  of  the  foregoing  facts  have  been  sub- 
mitted to  the  state  board  of  medical  examiners,  and  that  they 
have  unanimously  recommended  that  the  imperfect  registration 
of  said  John  E.  Ottaway  in  the  counties  of  Yates  and  Monroe 
,  be  made  valid.  In  witness  whereof  the  seal  of  the  University  of 
the  State  of  New  York  is  hereunto  affixed  this  2nd  day  of  Feb- 
ruary, 1899.     James  Rus3ell  Parsons,  Jr.,  Deputy  Secretary. 

[1..  8.] 

"Certified  by  Herbert  J.  Hamilton,  Examiner." 
This  certificate  was  issued  pursuant  to  section  148,  chap.  661, 
Laws  1893,  known  as  the  "Public  Health  Law."  The  trial 
court  granted  a  nonsuit,  which  was  affirmed  at  the  appellate  di- 
vision, and  from  that  judgment  the  plaintiff  appeals  to  thi& 
court. 

Patrick  J.  Dobson,  for  appellant, 

John  Desmond,  for  respondent 

Pabkeb,  C.  J.  (after  stating  the  facts).  The  question- 
which  divided  the  court  below  is  a  very  close  one  indeed ;  involv- 
ing the  inquiry  whether  section  148,  chap.  661,  Laws  1893,  is 
retroactive  in  its  operation.  The  statute  provides,  among  other 
things,  that:  "On  receiving  from  a  state  board  an  official  re- 
port that  an  applicant  has  successfully  passed  the  examinations 
and  is  recommended  for  license,  the  regents  shall  issue  to  him, 
if  in  their  judgment  he  is  duly  qualified  therefor,  a  license  to 
practice  medicine.  *  *  *  If  any  person,  whose  registra- 
tion is  not  legal  because  of  some  error,  misunderstanding  or  un- 
intentional omission,  shall  submit  satisfactory  proof  that  he  had 
all  requirements  prescribed  by  law  at  the  time  of  his  imperfect 
registration  and  was  entitled  to  be  legally  registered,  he  may, 
on  unanimous  recommendation  of  a  state  board  of  medical  ex- 
aminers receive  from  the  regents  under  seal  a  certificate  of  the 
facts  which  may  be  registered  by  any  county  clerk  and  shall 
make  valid  the  previous  imperfect  registration."     The  query  is 
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whether  the  effect  of  the  registration  of  such  a  regents'  certifi- 
cate, curing  defects  in  an  imperfect  registration,  validates  the 
original  registration  from  the  date  of  its  filing,  or  from  the  date 
of  the  filing  of  the  later  certificate.  If  the  former  be  its  legal 
effect,  it  wipes  out  all  liability  to  prosecution  for  misdemeanors 
committed  by  one  practicing  during  the  time  of  imperfect  regis- 
tration, and  renders  legal  the  practitioner's  contracts  of  employ- 
ment If  the  latter  construction  be  the  true  one,  his  practice  is 
legal  only  from  the  date  of  the  filing  of  the  later  certificate,  and 
he  remains  liable  to  be  punished  for  such  misdemeanors,  for  the 
statute  provides  that  to  practice  without  such  registration  as  it 
calls  for  is  to  commit  a  misdemeanor.  The  facts  of  this  case,  so 
far  as  we  need  consider  them,  are  that  plaintiff  attempted  to 
make  registration  as  required  by  the  statute,  and  failed ;  but,  as- 
suming that  he  was  correctly  registered,  he  proceeded  with  the 
practice  of  medicine,  in  the  course  of  which  he  rendered  serv- 
ices to  defendant,  to  recover  the  value  of  which  this  action  is 
brought.  A  short  time  thereafter  he  obtained  from  the  regents 
a  certificate  which  both  the  majority  and  minority  opinions  be- 
low assume  (and  correctly,  as  we  think)  made  valid  the  pre- 
vious imperfect  registration.  We  are  persuaded  that  the  stat- 
ute operated  to  give  life  to  the  imperfect  certificate  from  the 
date  of  its  filing,  and  hence  authorized  the  plaintiff  to  recover 
for  all  services  rendered  after  its  filing,  and  freed  him  from  the 
various  misdemeanors  as  well.  The  object  of  the  comprehen- 
sive statutes  of  which  the  section  quoted  from  forms  a  part  is 
not  to  provide  a  trap  for  the  bona  fide  and  competent  physician 
who,  through  inadvertence  or  ill  advice,  fails  to  secure  a  perfect 
registration,  but  to  shut  out  from  the  practice  of  medicine  those 
whose  lack  of  knov/ledge  of  the  human  body  and  ignorance 
touching  methods  of  treatment  render  their  attempts  to  make 
diagnosis  and  prescribe  treatment  a  menace  to  society.  Not 
only  is  the  standard  very  high  for  those  who  are  admitted  to  the 
practice  of  the  profession  by  the  authorities  of  this  state,  but  the 
statutes  attempt  to  guard  against  any  practicing  in  this  state  by 
unskillful  and  improper  practitioners  coming  from  sister  states  ;. 
and  to  that  end  it  is  required  that,  if  a  practitioner  holds  a  di- 
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ploma  issued  to  him  by  a  medical  school  without  the  state,  he 
shall  exhibit  the  same  to  the  faculty  of  some  medical  school  of 
this  state,  with  satisfactory  evidence  of  his  good  moral  char- 
acter, and  such  other  evidence  of  his  qualifications  as  a  physi- 
cian or  surgeon  as  said  faculty  may  require,  and,  if  approved, 
they  shall  indorse  the  diploma,  which  makes  it  the  same  as  if  is- 
sued by  them.  Section  4,  chap.  513,  Laws  1880.  And  a  later 
statute  provided  for  such  approval  and  indorsement  by  the  re- 
gents on  recommendation  of  a  board  of  medical  examiners  of 
this  state.  Section  2,  chap.  647,  Laws  1887.  These  acts  and 
later  ones  (chapter  500,  Laws  1890;  chap.  661,  Laws  1893), 
amending  the  law  in  some  respects,  show  throughout  an  intent 
on  the  part  of  the  legislature  to  protect  the  people  from  imposi- 
tion by  the  unlearned  and  unskillful  who  may  nevertheless  ob- 
tain from  institutions  in  other  states  diplomas  purporting  to  as- 
sure competency.  To  that  end  the  certificate  of  the  board  of  re- 
gents, based  upon  the  unanimous  recommendation  of  a  board  of 
medical  examiners,  is  exacted,  and  the  requirements  of  license 
and  registration  are  insisted  upon,  and  not  for  the  purpose  of 
bringing  within  the  penalties  of  the  statutes  a  physician  com- 
ing from  another  state,  possessed  of  all  the  qualifications  which 
the  statutes  require. 

As  experience  teaches  that  mistakes  are  sometimes  made  in 
attempting  to  comply  with  statutes, — especially  by  those  whose 
training  may  be  in  other  directions  than  the  law, — the  legisla- 
ture has  undertaken  to  provide  a  method  by  which  imperfect 
registration  may  be  corrected  by  the  same  authorities  who  acted 
in  the  first  instance ;  and  as  the  object  of  the  section  authorizing 
the  correction  is  only  to  make  such  corrections  as  are  due  to 
"some  error,  misunderstanding  or  unintentional  omission," 
there  is  no  good  reason  why  the  legislature  should  not  provide 
that  the  correction  shall  operate  as  of  the  date  when  the  "imper- 
fect registration"  took  effect,  thus  wiping  out  the  penalties 
which  the  statute  imposed  to  better  secure  its  enforcement  If 
such  was  not  the  intention  of  the  legislature,  a  much  shorter  and 
differently  worded  section,  authorizing  him  to  again  take  the 
steps  which  the  statute  required  in  the  first  instance,  would  un- 
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doubtedly  have  been  enacted.  Instead  of  that,  as  we  have  seen 
from  a  reading  of  the  section,  the  legislature  seems  to  have  pro- 
vided for  so  correcting  the  imperfect  registration  as  to  give  it 
the  same  effect  as  if  it  had  been  perfect  in  the  first  instance.  It 
speaks  as  of  the  time  when  the  imperfect  registration  was  made, 
for  it  requires  the  applicant  for  correction  to  submit  "satisfac- 
tory proof  that  he  had  all  the  requirements  prescribed  by  law." 
When  t  Not  at  the  time  of  the  application  for  correction,  but 
^'at  the  time  of  his  imperfect  registration."  And  it  requires 
him  to  show,  not  that  he  is  now  entitled  to  be  legally  registered, 
but  that  he  was  so  entitled  at  the  time  of  the  filing  of  the  imper- 
fect registration.  And  then  the  portion  of  the  section  covering 
that  subject  concludes  with  the  provision  that  upon  this  proof, 
and  upon  receiving  from  the  regents,  under  seal,  a  certificate  of 
the  facts,  based  upon  the  unanimous  recommendation  of  the 
state  board  of  medical  examiners,  which  certificate  may  be  reg- 
istered by  any  county  clerk,  it  "shall  make  valid  the  previous 
imperfect  registration."  This  phrase,  as  it  seems  to  us,  when 
•considered  in  connection  with  the  general  scheme  of  the  statute, 
and  the  fact  that  all  of  the  applicant's  proofs  must  go  to  show 
that  he  was  entitled  to  be  registered  at  the  time  of  his  imperfect 
registration,  means  that  that  which  was  once  imperfect  and  in- 
valid shall  become  perfect  and  valid  as  of  the  beginning. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

O'Brien,  Bartlett,  Martin,  Vann,  Culler,  and  Werner, 
JJ.,  concur. 

XI.  N.  T.  A.  C  27 
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HILL  v.  BALTIMORE  &  N.  Y.  RY.  CO. 

[75  App.  Div.  S25;  112  St.  Rep.  1S4;  78  Bupp.  «*.] 

(Supreme   Court,  Appellate   Division,   Second  Department.    October   10, 

1902.) 

1.  Negligence — Infants — Sui  Juris — Presumption. 

A  child  under  12  years  of  age  is  presumed  to  be  non  sui  juri*. 

2.  Same— Question  fob  Jury. 

The  question  whether  a  child  under,  12  years  is  sui  juris  is  for  the  jury. 

3.  Same — Ejecting  Trespasses  from  Train. 

Where  a  brakeman  on  a  railroad  train,  in  order  to  eject  one  stealing  m 
ride,  uses  ah  unreasonable  method,  calculated  to  increase  the  trespass- 

Note. — Presumption  of  Now  Sui  Juris. 

The  question  as  to  the  age  at  which  an  infant  is  presumed  in  civil  case* 
to  be  non  sui  juris  is  not  fully  settled. 

In  Stone  v.  Dry  Dock,  £.  B.  &  B.  R.  Co.,  115  N.  Y.  104;  23  St.  Rep.  551; 
21  N.  £.  712,  it  was  held  to  be  a  question  of  fact  for  the  jury.  In  thia 
case  the  court  says,  "It  cannot  be  asserted  as  a  proposition  of  law  that  a 
child  just  past  seven  years  of  age  is  sui  juris,  so  as  to  be  chargeable  with 
negligence.    The  law  does  not  define  when  a  child  becomes  sui  juris." 

In  Tucker  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  124  N.  Y.  308;  36  St.  Rep.  272;  26 
N.  £.  916,  it  was  held  that  in  the  absence  of  evidence  tending  to  show  that 
a  boy  twelve  years  of  age  was  not  qualified  to  understand  the  danger  and 
appreciate  the  necessity  for  observing  the  degree  of  caution  in  crossing  a 
railroad  track  an  adult  would,  he  must  be  deemed  sui  juris  and  chargeable 
with  the  same  measure  of  caution  as  an  adult. 

And  in  Mangam  v.  Brooklyn  R.  Co.,  38  N.  Y.  455,  it  is  held  that  where 
there  is  any  doubt  as  to  a  child  being  of  such  age  and  capacity  that,  in  law,, 
he  should  be  held  sui  juris,  it  should  be  left  to  the  jury. 

The  same  is  held  in 

Byrne  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  83  N.  Y.  620. 

Dowling  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  90  N.  Y.  670. 

Ryder  v.  New  York,  18  J.  &  S.  220. 

Mallard  v.  Ninth  Ave.  R.  Co.,  15  Daly,  376;  27  St.  Rep.  801 ;  7  Supp.  666* 
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er's  danger,  and  such  action  is  the  proximate  cause  of  an  injury,  the 
railroad  is  liable. 

4.  Sahb— Negligence— Question  fob  Juby. 
Where  one  attempting  to  steal  a,  ride  on  a  moving  train  had  caught  the 
handles  on  a  car,  and  swung  himself  clear  of  the  ground,  when  a  brake- 
man  threw  a  lump  of  coal  at  him,  and  in  dodging  he  lost  his  hold,  and 
was  injured,  it  was  for  the  jury  to  say  whether  the  brakeman's  act  was 
a  reasonable  and  proper  method  of  ejecting  the  trespasser,  and  whether 
the  act  was  the  proximate  cause  of  the  injury. 

Appeal  from  trial  term,  Kichmond  county. 
Action  by  Jacob  Hill,  by  his  guardian  ad  litem,  against  the 
Baltimore  &  New  York  Railway  Company.     From  a  judgment 

Presumption  of  Non  Sui  Juris, — continued. 

Kenyon  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  5  Hun,  479. 

Hickey  v.  Taaffe,  32  Hun,  7. 

Block  v.  Harlem  Bridge,  M.  &  F.  R.  Co.,  28  St.  Rep.  495;  9  Supp.  164. 

Baird  v.  Richardson,  4  St.  Rep.  648. 

Jonaschv.  Standard  Gas  Co.,  56  Super.  447;  21  St.  Rep.  464;  4  Supp. 
542. 

Moebus  v.  Hermann,  38  Hun,  370. 

Muller  v.  Brooklyn  Heights  R.  Co.  18  App.  Div.  177;  79  St.  Rep.  954;  45 
Supp.  954. 

Tholen  v.  Brooklyn  City  R.  Co.,  10  Misc.  283;  63  St.  Rep.  269;  30  Supp. 
1081. 

Lhowe  v.  Third  Ave.  R.  Co.,  14  Misc.  612;  71  St.  Rep.  451;  36  Supp.  463. 

Connolly  v.  Knickerbocker  Ice  Co.,  114  N.  Y.  104;  21  N.  E.  101;  22  St. 
Rep.  675. 

Oelerich  v.  New  York  Condensed  Milk  Co.,  24  St.  Rep.  699;  6  Supp.  127; 
2  Silv.  8.  Ct  563. 

Garoni  v.  Compagnie  Nationale,  etc.,  39  St.  Rep.  63;  14  Supp.  797. 

Jones  v.  Utica  &  Black  River  R.  Co.,  36  Hun,  115. 

Collis  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  71  Hun,  504;  55  St.  Rep.  82;  24  Supp. 
1090. 

Kitchell  v.  Brooklyn  Heights  R.  Co.,  6  App.  Div.  99;  39  Supp.  741. 

Zwack  v.  N.  Y.  Lake  Erie  &  W.  R.  R.  Co.,  160  N.  Y.  362;  54  N.  E.  785. 

In  Cosgrove  v.  Ogden,  49  N.  Y.  255,  it  was  held  that  there  was  no  pre- 
sumption that  a  child  six  years  of  age  was  incapable  of  protecting  himself 
on  a  street  or  highway. 

And  in  McMahon  v.  New  York,  33  N.  Y.  642,  647,  it  was  held  that  there 
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for  defendant,  and  from  an  order  denying  a  new  trial,  plaintiff 
appeals.     Reversed. 

Argued  before  Goodrich,  P.   J.,  and  Bartlbtt,  Jexks,  ' 
Woodward.,  and  Hikschbebg,  JJ. 

Gilbert  D.  Lamb,  for  appellant 

Richard  Reid  Rogers,  for  respondent 

IIirschberg,  J.  The  plaintiff,  then  an  infant  11  years  9 
months  and  7  days  old,  was  injured  on  the  22d  day  of  March, 

Presumption  of  Non  Sui  Juris, — continued. 

was  no  presumption  of  law  that  a  boy  eleven  years  of  age  was  non  sui 
juris. 

The  court  in  Stone  v.  Dry  Dock  E.  B.  &  B.  R.  Co.,  115  N.  Y.  104,  110;  23 
St.  Rep.  551;  21  N.  £.  712,  says:  "We  are  inclined  to  the  opinion  that  in 
an  action  for  an  injury  to  a  child  of  tender  years,  based  on  negligence,  who 
may  or  may  not  have  been  sui  juris  when  the  injury  happened,  and  the 
fact  is  material  as  bearing  upon  the  question  of  contributory  negligence, 
the  burden  is  upon  the  plaintiff  to  give  some  evidence  that  the  party  in- 
jured was  not  capable,  as  a  matter  of  fact,  of  exercising  judgment  and  dis- 
cretion. ...  In  the  present  case  the  only  fact  before  the  jury  bearing 
upon  the  capacity  of  the  child  whose  death  was  in  question  was  that  she 
was  a  girl  seven  years  and  three  months  old.  This,  we  think,  did  not  jus- 
tify an  inference  that  the  child  was  incapable  of  exercising  any  degree  of 
care." 

Where  the  infant  was  a  sprightly  boy  of  the  age  of  six  or  seven  years 
the  case  was  regarded  so  near  the  border  line  that  it  was  held  proper  to 
submit  the  case  to  the  jury  to  decide  whether  or  not  the  infant  was  sui 
juris. 

Honegsberger  v.  Second  Ave.  R.  Co.,  1  Keyes,  570. 

Where  the  infant  was  of  the  age  of  five  years  the  court  expressed  doubt 
as  to  whether  the  court  should  hold  as  a  matter  of  law  that  the  infant  was 
non  sui  juriB. 

Ryder  v.  New  York,  18  J.  &  S.  220. 

A  child  three  years  and  two  months  old  was  held  to  be  non  sui  juris. 

Ihl  v.  Forty  Second  St.  etc.,  R.  Co.,  47  N.  Y.  317. 

In  an  opinion  by  Parker,  Ch.  J.,  in  Costello  v.  Third  Ave.  R  Co.,  161  N. 
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1897,  while  attempting  to  board  a  moving  coal  train  of  the  de- 
fendant He  had  caught  hold  of  the  handles  of  the  car,  and  had 
swung  his  feet  clear  from  the  ground,  in  the  attempt  to  board 
the  train,  when  one  of  the  defendant's  brakemen  threw  a  piete 
of  coal  at  him,  and  in  endeavoring  to  dodge  it  he  lost  his  hold, 
fell  under  the  car,  and  had  his  leg  cut  off.  The  dismissal  of  the 
complaint  was  before  the  plaintiff's  case  was  rested,  and  was 
based  by  the  learned  trial  justice  upon  the  ground  that  the 
plaintiff  was  sui  juris,  and  that  his  negligence  in  attempting 
to  board  the  moving  train  barred  a  recovery  as  matter  of  law. 
The  court,  referring  to  the  plaintiff,  stated  that,  "If  he  was  non 
sui  juris,  that  makes  another  case,"  to  which  the  plaintiff's  coun- 
sel responded,  "It  is  for  the  jury  to  pass  upon  that"  After 
some  additional  evidence  had  been  given,  the  court  said,  "The 
only  point  in  the  case  is  whether  this  boy  is  sui  juris.  I  think 
he  was.  I  am  going  to  hold  that  he  was.  *  *  *  I  dismiss 
it  upon  your  opening  and  upon  my  own  examination  of  the 
plaintiff,  which  has  convinced  me  that  he  was  sui  juris.     Mr. 

Presumption  of  Non  Sui  Juris,— continued. 

T.  317,  323;  55  N.  E.  897,  it  is  said  that  the  law  presumes  that  a  child 
eight  years  of  age  is  non  sui  juris. 

In  Wendell  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  91  N.  Y.  420,  the  plaintiff  was  a 
child  seven  years  of  age  and  the  court  held  that  there  was  no  presumption 
of  non  sui  juris  because  of  his  years. 

And  in  Keubler  v.  New  York,  39  St  Rep.  520;  15  Supp.  187,  the  court 
dismissed  the  complaint  because  the  plaintiff,  a  boy  nine  years  and  six 
months  old,  did  not  show  himself  to  be  free  from  contributory  negligence. 

In  an  action  for  injury  by  reason  of  negligence  the  court  in  Schmidt  v. 
Cook,  4  Misc.  85;  53  St.  Rep.  84;  23  Supp.  799;  30  Abb.  N.  C.  285,  held 
that  the  plaintiff  a  child  eleven  years  old,  and  not  of  infirm  or  inferior 
faculties,  was  sui  juris. 

In  Huerzeler  v.  Central  Crosstown  R.  Co.,  139  N.  Y.  490;  54  St.  Rep. 
836;  34  N.  E.  1101,  it  was  held  that  a  child  five  years  old  is  non  sui  juris. 

A  child  six  or  eight  years  of  age  is  presumed  to  be  non  sui  juris. 

Kennedy  v.  Hills  Bros.  Co.,  54  App.  Div.  29;  100  St.  Rep.  280;  66  Supp. 
280. 

A  boy  thirteen  or  fourteen  years  of  age  is  sui  juris. 

Malsky  v.  Schumacher,  7  Misc.  8;  56  St.  Rep.  840;  27  Supp.  331. 
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Lamb :  I  make  the  usual  motion  to  set  aside  the  direction,  and 
to  go  to  the  jury.  (Motion  denied.  Exception  by  plaintiff.)" 
It  vvas  error  to  hold  that  the  plaintiff,  an  infant  under  12  years 
of  age,  was  sui  juris  as  matter  of  law.  The  question  was  for  the 
jury  to  determine,  and,  if  they  found  him  to  be  sui  juris,  he 
would,  of  course,  have  been  properly  held  liable  for  the  conse- 
quences of  his  negligence,  provided  the  jury  should  find  that 
such  negligence  was  the  proximate  cause  or  a  contributing  cause 
of  his  injury.  If,  however,  he  was  not  sui  juris,  he  could  not 
be  lawfully  made  to  suffer,  even  as  a  trespasser,  by  reason  of  the 
affirmative  act  of  negligence  on  the  defendant's  part  in  throwing 
coal  at  him  while  he  was  engaged  in  the  hazardous  act  of  board- 
ing the  car.  The  fact  that  he  had  not  yet  secured  a  position  of 
safety  upon  the  car  can  make  no  difference  in  principle,  pro- 
vided a  jury  should  find  that  he  was  too  young  to  appreciate  in 
law  the  negligent  nature  of  his  act,  and  that  no  negligence  was 
chargeable  to  his  parents  or  guardian.  There  is  no  case  in  this 
state  to  which  our  attention  has  been  called  which  holds  that  an 

Presumption  of  Non  Sui  Juris, — continued. 

Zlotovsky  v.  Twenty-third  St  R.  Co.,  8  Misc.  463;  59  St.  Rep.  581;  28 
Supp.  661. 

Goff  v.  Akers,  1  Misc.  468;  49  St.  Rep.  615;  21  Supp.  454. 

The  question  whether  a  boy  between  seven  and  eight  years  of  age  is  sui 
juris  is  one  of  fact. 

Finkelstein  v.  Brooklyn  Heights  R.  Co.,  51  App.  Div.  287;  98  St.  Rep. 
915;  64  Supp.  915. 

A  lad  of  about  eight  years  of  age  was  said  to  be  sui  juris  in  Baker  v. 
Rochester  City  and  Brighton  R.  Co.,  24  Week.  Dig.  119. 

A  girl  twelve  years  of  age  is  sui  juris  as  a  matter  of  law. 

Noonan  v.  Obermeryer  &  Liebmann  Brewing  Co.,  50  App.  Div.  377;  97 
St.  Rep.  1066;  63  Supp.  1066. 

Leaiy  v.  Fitchburg  R.  Co.  53  App.  Div.  52;  99  St.  App.  699;  65  Supp. 
699. 

And  a  girl  between  nine  and  ten  was  held  to  be  sui  juris  in  Robertson  v. 
New  York,  7  Misc.  645;  58  St.  Rep.  391;  28  Supp.  13. 

In  Hicks  v.  Nassau  Electric  R.  Co.,  47  App.  Div.  479;  96  St.  Rep.  597; 
62  Supp.  597,  the  court  charged  the  jury  that  a  girl  nine  years  of  age  was 
sui  juris  and  it  was  held  no  error. 
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infant  under  12  years  of  age  is  sui  juris  as  matter  of  law.  It 
is  true  that  in  Wendell  v.  N.  Y.  C.  &  H.  E.  Railroad  Co.  91 
N.  Y.  420,  the  plaintiff's  infant  decedent  was  only  seven  years 
of  age,  but,  as  Chief  Judge  Ruger  pointed  out  at  page  425,  "the 
•case  was  tried  upon  the  assumption  by  the  court  and  both  par- 
ties that  the  deceased  was  sui  juris,  and  that  his  parents  were 
not  chargeable  with  negligence  in  permitting  him  to  be  in  the 
place  where  he  was  injured.  So,  in  the  case  of  McCarthy  v. 
N.  Y.  C.  &  H.  R.  Railroad  Co.  37  App.  Div.  187;  89  St  Rep. 
1013 ;  55  Supp.  1013,  the  case  was  tried  upon  the  assumption 
that  the  plaintiff  was  sui  juris,  and  it  was  therefore  held  that  the 
nonsuit  was  proper.  In  that  case  the  infant  plaintiff  was  seven 
years  and  two  months  old,  but  the  court  said  (page  191,  37  App. 
Div.,  page  1016,  55  N.  Y.  Supp) :  "It  does  not  appear  that 
any  request  was  made  to  have  the  question  of  the  plaintiff's  re- 
sponsibility submitted  to  the  jury,  nor  that  any  express  excep- 
tion was  taken  to  the  decision  of  that  question  by  the  court" 
Here,  however,  the  question  was  the  only  one  considered  by  the 
court  upon  the  trial.  The  plaintiff's  counsel  insisted  explicitly 
that  it  should  be  submitted  to  the  jury.  Upon  an  adverse  deci- 
sion by  the  court,  he  moved  for  leave  to  go  to  the  jury,  and  upon 
a  denial  of  the  motion  filed  an  exception  to  the  ruling.  The 
question  of  the  correctness  of  the  ruling  would,  therefore,  seem 
to  be  plainly  presented  on  this  appeal. 

In  Tucker  v.  N.  Y.  C.  &  H.  R.  Railroad  Co.  124  N.  Y.  308 ; 
26  N.  E.  916 ;  21  Am.  St.  Rep.  670 ;  36  St  Rep.  272  it  was  held 
that  the  question  at  what  age  an  infant's  responsibility  for  neg- 
ligence may  be  presumed  to  commence  is  not  one  of  fact,  but  of 
law;  and  in  analogy  to  the  provision  of  section  19  of  the  Penal 
Code,  to  the  effect  that  a  child  under  the  age  of  12  years  would 
be  presumed  to  be  incapable  of  crime,  it  was  suggested  that  12 
years  was  the  age  at  which  the  presumption  of  capacity  to  ap- 
preciate danger  and  to  exercise  caution  should  commence.  The 
presumption  in  either  case — that  is,  of  incapacity  below  the  age 
of  12  and  of  capacity  at  that  age — may,  of  course,  be  overborne 
by  evidence.     But,  as  was  said  by  the  court  of  appeals  in  the 
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recent  case  of  Zwack  v.  N.  Y.,  Lake  Erie  &  W.  Railroad  Co* 
160  N.  Y.  362,  365;  54  N.  E.  785,  786: 

"The  reasoning  of  the  court  in  the  case  of  Tucker  v.  N.  Y.  C.  &  H.  R. 
Railroad  Co.,  124  N.  Y.  308;  26  N.  E.  916;  21  Am.  St.  Rep.  670;  36  St.  Rep. 
272,  is  to  the  effect  that  an  infant  under  the  age  of  twelve  years  is  presumed 
to  be  nan  sui  juris,  so  that  the  question  with  respect  to  his  capacity  at  that 
age  becomes  one  of  fact.  It  is  true  that  an  infant,  even  of  more  tender 
years,  may  be  shown  to  be  sui  juris.  The  fact  must,  in  such  cases,  depend 
upon  the  capacity  and  intelligence  of  the  child;  and  hence  becomes  a  ques- 
tion for  the  consideration  of  the  jury  in  connection  with  all  the  facts  and 
circumstances  of  the  case." 

In  the  present  state  of  the  law  these  two  cases  must  be  re- 
garded as  authority  for  the  proposition  that  the  legal  presump- 
tion of  non  sui  juris  lasts  until  the  infant  has  reached  the  age 
of  12  years,  especially  in  view  of  the  f r.ct  that  no  authoritative 
decision  exists  for  the  entertaining  of  a  contrary  presumption 
at  an  earlier  age. 

But,  even  if  a  jury  should  find  the  plaintiff  in  this  case  to  be 
sui  juris,  and  therefore  chargeable  with  negligence,  it  does  not 
necessarily  follow  that  the  defendant  would  be  relieved  from 
liability  for  the  brakeman's  act  in  throwing  the  coal  in  order 
to  prevent  him  from  securing  a  position  of  safety  upon  the  car. 
The  rule  is  well  settled  that  even  to  a  trespasser  the  duty  exists 
of  refraining  from  overt  acts  of  violence  calculated  to  occasion 
injury.  It  may  be  conceded  that  the  brakeman,  acting  in  the 
discharge  of  his  duty  to  his  master,  would  be  justified  in  pre- 
venting the  plaintiff  from  boarding  the  train  by  such  means  as 
would  not  subject  the  latter  to  extra  and  unnecessary  hazards. 
As  was  said  in  a  somewhat  similar  case  (Clark  v.  N.  Y.,  Lake 
Erie  &  W.  Eailroad  Co.  40  Hun,  605,  610;  2  St  Rep.  249,  af- 
firmed in  113  N.  Y.  670;  23  St  Rep.  994;  21  N.  E.  1116), 
where  a  child  stealing  a  ride  was  attempting  to  alight  from  the 
car  while  in  motion,  and  was  injured  in  consequence  of  an  em- 
ployee of  the  defendant  throwing  water  in  his  face  for  the  pur- 
pose of  removing  him  from  the  car : 

"That  the  defendant's  employees  on  the  train  had  the  right,  and  it  was 
within  the  scope  of  their  authority,  to  remove  the  plaintiff  from  the  car 
in  a  lawful  and  proper  manner,  was  not  questioned,  but  was  assumed  at 
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the  trial ;  and  the  right  of  the  plaintiff  to  recover  was,  by  the  charge,  made 
dependent  upon  the  use  of  unreasonable  and  improper  means  for  that  pur- 
pose. And  although  the  act  of  getting  upon  the  train  while  in  motion  waa 
dangerous,  and  known  to  the  plaintiff  to  be  so,  it  cannot  be  said  to  be  the 
proximate  cause  of  the  injury,  and  does  not  furnish  imputation  of  contrib- 
utory negligence." 

See  also  Kenyon  v.  N.  Y.  C.  &  H.  R.  Railroad  Co.  5  Hun, 
479;  Lang  v.  N.  Y.,  Lake  Erie  &  W.  Railroad  Co.  51  Hun, 
603;  22  St  Rep.  110;  4  Supp.  565,  affirmed  in  123  N.  Y.  656; 
33  St.  Rep.  1030 ;  25  N.  E.  955 ;  Meisch  v.  Rochester  Electric 
Railway  Co.  72  Hun,  604;  55  St  Rep.  146;  25  Supp.  244; 
Lang  v.  N.  Y.,  Lake  Erie  &  W.  Railroad  Co.  80  Hun,  275 ;  61 
St  Rep.  850;  30  Supp.  137;  McKeon  v.  Steinway  Railway 
Co.  20  App.  Div.  601;  81  St  Rep.  374;  47  Supp.  374;  Weitz- 
man  v.  Nassau  Electric  Railroad  Co.  33  App.  Div.  585 ;  87  St 
Rep.  905 ;  53  Supp.  905 ;  Rounds  v.  Delaware,  L.  &  W.  Rail- 
road Co.  64  N.  Y.  129;  21  Am.  Rep.  597;  Distler  v.  Long 
Island  Railroad  Co.  151  N.  Y.  424;  45  N.  E.  937;  35  L.  R.  A. 
762;  Girvin  v.  N.  Y.  C.  &  H.  R.  Railroad  Co.  166  N.  Y.  289; 
59  N.  E.  921. 

In  an  opinion  written  by  the  learned  trial  justice  on  the  de- 
nial of  the  motion  for  a  new  trial  it  is  stated : 

"Had  the  brakeman  hit  him  [the  plaintiff]  with  the  coal,  and  injured 
him,  another  question  would  be  presented;  but  what  he  did  now  only  pre- 
sents the  question  whether  it  can  be  deemed  negligent  in  the  brakeman  to 
by  any  effective  means  induce  the  boy  to  desist  from  his  foolhardy  purpose. 
No  jury  could  be  permitted  to  say  that  such  a  course  involved  a  greater 
risk  of  injury  to  the  boy  than  would  have  done  the  unmolested  prosecution 
of  his  dangerous  purpose." 

It  seems  to  us  that  the  questions  here  considered  are  questions 
of  f  act>  and  not  of  law.  Giving  the  plaintiff  the  benefit  of  the 
favorable  inferences  to  which  he  is  entitled  from  the  evidence, 
it  is  established  that  he  h?d  swung  his  feet  clear  from  the 
ground  in  the  act  of  stepping  upon  the  car  at  the  time  the  coal 
was  thrown.  His  act,  of  course,  was  a  dangerous  and  unlawful 
one,  and  the  defendant  would  not  be  liable  for  any  injury  re* 
suiting  from  it     The  defendant  owed  him  no  duty  of  care  or 


426  VOLUME  XL 


Appellate  Division.  [Oct. 


vigilance  under  the  circumstances,  and  was  justified  in  frus- 
trating the  accomplishment  of  his  unlawful  purpose  by  every 
reasonable  and  proper  means.  Whether  to  throw  coal  at  him 
while  he  was  engaged  in  his  dangerous  act  was  a  reasonable  and 
proper  means,  and  whether  it  involved  greater  risk  of  injury 
than  the  plaintiff  had  voluntarily  incurred,  are  questions  for  the 
consideration  and  determination  of  the  jury.  If  they  should 
find  that  the  means  employed  were  unnecessary,  improper,  un- 
reasonable, and  fraught  with  certain  and  imminent  peril  to  the 
plaintiff,  enhanced  by  the  very  fact  of  the  dangerous  position 
in  which  he  had  placed  himself,  and  that  otherwise  the  injury 
inflicted  could  have  been  wholly  avoided,  such  means  might  well 
be  regarded  as  constituting  the  proximate  cause  of  the  accident ; 
and  in  that  view,  under  the  authorities,  a  recovery  might  be  had 
notwithstanding  the  negligence  on  the  plaintiff's  part,  which 
would  not  be  necessarily  regarded  as  contributory  in  a  legal 
sense.  It  seems  to  be  conceded  that  liability  would  attach  to 
the  defendant  if  the  coal  had  actually  hit  the  plaintiff,  and  so 
broken  his  hold  and  caused  his  injuries;  and  it  is  difficult  to 
see  why  any  materially  different  principle  is  presented  when 
the  same  effect  has  been  accomplished  by  the  assault,  notwith- 
standing the  fact  that  the  brakeman  missed  his  aim.  The  judg- 
ment and  order  should  be  reversed. 

Judgment  and  order  reversed,  and  new  trial  granted;  costs 
to  abide  the  event.     All  concur. 
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MATTER  OF  SMITH. 

[75  App.  Div.  339;  112  St.  Rep.  ISO;  78  Supp.  ISO.] 

iBupreme   Court,   Appellate  Division,   Second   Department.    October   10, 

1902.) 

I.  Executors — Erection    of    Monument* — Wishes    of   Testator — Evi- 
dence. 

Where,  on  the  accounting  of  an  executor,  a  residuary  legatee  claimed  a 
monument  erected  by  the  executor  had  been  unwarranted,  in  view  of 
the  meager  nature  of  the  estate,  in  determining  the  wishes  of  the  tes- 
tator, the  language  of  the  will  being  unambiguous,  it  was  error  to  ad- 
mit other  evidence  as  to  statements  of  the  testator,  etc 

Note. — Propriety  of  Expenditures  bt  Executors  and  Administrators 
fob  Monuments. 

The  expression  "funeral  expenses"  includes  a  reasonable  charge  for  a 
•suitable  headstone. 

§  2749,  Code  of  Civil  Procedure. 

No  arbitrary  rule  has  been  or  can  be  laid  down  establishing  the  question 
of  reasonableness  of  expenditures  for  monuments,  but  each  case  must  be 
•determined  from  its  own  particular  circumstances. 

Matter  of  Beach,  1  Misc.  27;  22  Supp.  1079. 

Matter  of  Erlacher,  3  Redf.  8. 

Matter  of  Howard,  3  Misc.  170;  23  Supp.  836. 

In  determining  what  should  be  allowed  for  the  purchase  of  a  head-stone 
for  a  deceased,  former  decisions  should  not  be  strictly  followed,  as  consid- 
eration should  be  given  to  the  increased  cost  of  such  articles  since  those 
decisions  were  rendered. 

Matter  of  Erlacher,  3  Redf.  8. 

An  administrator  has  a  right  to  contract  for  grave-stones  of  a  character 
suitable  to  the  rank  and  station  in  life  of  the  deceased,  and  to  the  circum- 
stances of  the  estate  left  by  him. 

Ferrin  v.  Myrick,  41  N.  Y.  315. 

Young  v.  Young,  2  Misc.  381;  51  St.  Rep.  587;  21  Supp.  1006. 

In  determining  whether  an  expenditure  is  warranted  or  not  the  executor 
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2.  Same. 

It  was  error  to  admit  the  testimony  of  the  executor  as  to  statements  to 
him  by  the  testator,  such  testimony  being  incompetent,  under  Code 
Civ.  Proc.  §  829,  as  calling  for  a  communication  with  a  decedent. 

3.  Same — Monuments — Unwarranted  Expense. 

Where  an  estate  was  not  worth  over  $2,410,  and  the  will  provided  for  a> 
a  suitable  monument,  the  erection  by  the  executor  of  a  monument  cost- 
ing $1,050  was  unwarranted. 

4.  Same — Claim  bt  Executor. 

Code  Civ.  Proc.  §  2731,  authorizes  an  executor,  on  the  settlement  of  hi* 
account,  to  prove  any  debt  owing  him  by  the  decedent.  Held,  that  an 
allowance  in  favor  of  an  executor  of  a  claim  against  his  testator's  es- 
tate, consisting  of  a  note,  the  only  proof  being  a  verified  claim  by  the 
executor,  was  error,  the  verification  being  incompetent  as  evidence  un- 
der Code  Civ.  Proc.  §  829,  relative  to  testimony  as  to  communications- 
with  a  decedent. 

Appeal  from  surrogate's  court*  Suffolk  county. 

Propriety  of  Expenditures  by  Executors  and  Administrators  fob  Mon- 
uments,—continued. 

is  only  chargeable  with  knowledge  of  the  apparent  condition  of  the  estate. 

Matter  of  Hildebrand,  1  Misc.  245;  23  Supp.  148. 

An  expenditure  for  a  monument  and  enclosure  of  $670,  consisting  of  $350 
for  a  monument,  $54  for  lettering  and  $266  for  enclosing  the  burial  plot 
with  granite  posts,  etc.,  is  excessive  and  should  be  reduced  to  $250,  when 
the  estate  amounts  to  only  $2,625.78. 

Matter  of  Erlacher,  3  Redf.  8. 

Against  an  estate  of  $983.30,  a  charge  of  $78  for  a  grave-stone  was  cut 
down  to  $50. 

Matter  of  Mount,  3  Redf.  9   (note). 

$1,400  is  too  expensive  a  monument  for  an  estate  of  $3,540. 

Miller  v.  Morton,  89  Hun,  574;  69  St.  Rep.  648;  35  Supp.  294. 

When  an  estate,  after  paying  all  debts,  leaves  a  surplus  of  several  thou- 
sand dollars,  a  monument  may  be  erected  at  a  cost  of  $175. 

Allen  v.  Allen,  3  Dem.  524. 

An  expenditure  of  $400  for  a  monument  to  be  placed  at  the  grave  of  a 
testator  leaving  an  estate  of  $8,000  is  not  unreasonable  or  excessive. 

Matter  of  Beach,  1  Misc.  27;  22  Supp.  1079. 
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Proceedings  on  the  accounting  of  Charles  R.  Smith  as  execu- 
tor of  David  C.  Smith,  deceasd.  From  the  decree,  Julia  A. 
Betts,  the  residuary  legatee,  appeals.     Reversed. 

Argued  before  Goodrich,  P.  J.,  and  Babtlett,  Jenks, 
Woodward,  and  Hirschberg,  J  J. 

Walter  H.  Jaycox,  for  appellant. 

Timothy  M.  Griffing,  for  respondent 

Hirschberg,  J.     The  entire  estate  of  the  deceased  amounted 

Propriety  of  Expenditures  by.  Executors  and  Administrators  for  Mon- 
uments,— continued. 

The  sum  of  $200  is  not  an  extravagant  expenditure  for  a  tombstone, 
where  the  personal  estate  amounts  to  $26,000.  • 

Campbell  v.  Purdy,  5  Redf.  434. 

Where  a  will  directs  the  executors  to  expend  a  sum  not  exceeding  $2,000 
in  repair  of  a  cemetery  lot,  the  erection  of  a  sarcophagus  on  the  lot  at  an 
expense  of  $500,  the  exchange  of  a  monument  on  the  lot  for  a  better  one 
and  the  erection  of  head-stones  to  graves  and  the  replacement  of  coping  at 
a  cost  of  $935.05  is  within  the  authority  and  discretion  given  to  the  ex- 
ecutors. 

Matter  of  Frazer,  92  N.  Y.  239. 

A  charge  of  $700  for  a  burial  lot  and  monument  is  excessive,  where  the 
estate  amounts  to  less  than  $2,800. 

Matter  of  Wood,  3  Redf.  9n. 

An  expenditure  of  $500  in  erecting  a  monument  is  extravagant,  where 
the  estate  does  not  exceed  $8,000. 

Owens  v.  Bloomer)  14  Hun,  296. 

Where  the  value  of  the  real  and  personal  estate  of  a  testator  together 
amounts  to  about  $17,000,  an  allowance  to  his  executrix  of  the  sum  of  $2,- 
000  for  the  construction  of  a  vault  and  tomb,  without  express  authority  in 
the  will,  is  too  large,  and  should  be  reduced  to  the  sum  of  $1,000. 

Matter  of  Shipman,  82  Hun,  108;  64  St.  Rep.  161;  31  Supp.  571. 

An  executor  should  be  allowed  $300  for  a  tombstone,  where  the  estate 
amounts  to  over  $6,000,  and  the  rights  of  creditors  are  in  no  manner  im- 
paired by  the  expenditure. 

Matter  of  Howard,  3  Misc.  170;  23  Supp.  836. 

An  expenditure,  by  an  administrator  of  a  $3,540  estate,  of  $1,934.35  for 
funeral  expenses,  burial  lot  and  monument  should  be  reduced  to  $1,000 
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to  only  $2,410,  and  the  executor  has  expended  the  sum  of  $1,050 
for  a  monument  and  the  expenses  incidental  to  lettering,  setting,, 
and  fencing  it  The  excuse  presented  for  this  extravagant  out- 
lay is  that  the  wishes  of  the  testator  as  expressed  in  the  will  and 
during  his  lifetime  could  not  be  carried  out  for  less  money.  la 
determining  the  testator's  wishes  we  are  limited  to  the  language 
of  the  will.  The  will  being  entirely  clear  and  unambiguous  in 
its  terms,  there  was  neither  necessity  nor  justification  for  resort- 
ing to  extrinsic  evidence.  But  on  the  hearing  the  executor  was 
not  only  permitted  to  produce  witnesses  to  testify  that  the  de- 
ceased had  said  in  his  lifeime  that  he  was  going  to  put  the  whole 

Propriety  of  Expenditures  bt  Executors  and  Administrators  fob  Mon- 
•    uments, — continued. 

Miller  v.  Morton,  89  Hun,  574;  69  St.  Hep.  648;  35  Supp.  294. 

An  allowance  of  $2,000  for  a  suitable  monument  is  not  excessive  for  a 
testator  leaving  $340,000. 

Matter  of  Barnes,  7  App.  Div.  13;  40  Supp.  494,  affirmed,  154  X.  Y. 
737;  49  N.  E.  1093;  reargument  denied  154  N.  Y.  761;  49  N.  E.  1093. 

$442  is  a  reasonable  expenditure  for  a  tombstone  or  monument,  where 
the  estate  of  the  deceased  is  valued  at  from  $10,000  to  $15,000. 

Laird  v.  Arnold,  42  Hun,  136;  3  St.  Rep.  376. 

In  an  action  to  construe  a  will  leaving  all  of  an  estate  of  $1,200  to  the 
executor  for  funeral  expenses  and  the  erection  of  a  monument,  the  court 
decided  that  the  testator  intended  to  expend  only  so  much  as  would  be  suit- 
able to  his  condition  of  life,  and  limited  the  amount  to  be  expended  for  a 
monument  to  $150. 

Evans  v.  Hickman,  12  Hun,  425. 

Five  hundred  dollars  is  a  sufficient  sum  to  devote  to  a  head-stone,  in  the 
vase  of  an  estate  inadequate  to  the  payment  of  legacies  in  full. 

Tickel  v.  Quinn,  1  Dem.  425. 

Where  a  will,  disposing  of  a  personal  estate  of  $11,096,  directs  the  exec- 
utor to  erect  a  suitable  monument  at  an  expense  left  to  his  discretion,  a 
contract  for  a  monument  to  cost  $1,465  is  not  within  his  powers,  and  only 
$700  should  be  allowed  him. 

Matter  of  Luckey,  4  Redf.  95. 

In  a  similar  case,  where  the  amount  of  the  personal  estate  for  distribu- 
tion was  less  than  $2,000,  $700,  the  amount  asked  for  by  the  executor,  was 
refused  and  reduced  to  $250. 

Burnett  v.  Noble,  5  Redf.  69. 
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of  his  property  in  a  monument,  but  the  executor  himself  was 
permitted  to  testify  in  his  own  behalf  to  conversations  with  him 
in  which  he  said  that  he  did  not  care  if  his  monument  took  the 
whole  of  his  property;  that  he  wishes  to  astonish  the  people. 
The  evidence  of  the  executor  was  properly  subject  to  the  addi- 
tional objection  taken  by  the  contestant  that  it  was  incompetent 
under  section  829  of  the  Code  of  Civil  Procedure,  and  its  ad- 
mission constituted  reversible  error.  The  language  of  the  will 
was  explicit  The  executor  is  merely  authorized  and  empow- 
ered to  purchase  and  erect  in  the  testator's  burial  plot  a  monu- 
ment of  New  England  granite  of  sufficient  size  to  cut  thereon  a 
dozen  names  mentioned  in  the  will,  with  dates  of  birth  and 
death,  and  also  to  erect  a  suitable  and  proper  fence  around  the 
plot,  with  granite  posts.  There  was  evidence  that  this  could 
have  been  done  at  a  very  considerable  less  expenditure  than  that 
which  has  been  actually  incurred,  and  it  was  the  duty  of  the 
executor  to  see  that  the  work  was  performed  within  the  limits 
for  such  a  purpose  which  the  law  imposes  in  the  case  of  a  small 
estate.  The  use  by  the  testator  of  the  words  "suitable  and 
proper"  indicates  a  comprehension  of  the  propriety  of  limiting 
the  expenditure  to  an  amount  proportionate  to  his  means  and 
station.  It  is  conceded  that  the  charge  made  is  reasonable  for 
the  material  furnished  and  the  work  done,  but  the  objection  is, 
— and  it  appears  on  the  record  to  be  a  valid  one, — that  the  ex- 
penditure has  been  incurred  without  regard  to  the  meager  na- 
ture of  the  estate  and  the  rights  and  interests  of  the  residuary 
legatee.  It  is  unnecessary  to  cite  the  many  decisions  which 
condemn  the  sacrifice  of  the  estate  for  the  purpose  in  question. 
In  Emans  v.  Hickman,  12  Hun,  425,  the  testator  left  his  entire 
estate  to  his  executor  in  express  terms  for  his  funeral  expenses 
and  the  erection  of  a  monument  to  his  memory.  No  other  dis- 
position was  made  of  the  estate  by  the  will.  The  estate 
amounted  to  $1,200,  and  the  general  term  in  this  department 
held  that  it  was  not  the  intention  of  the  deceased  to  devote  his 
entire  estate  to  the  purposes  named,  but  only  that  reasonable 
amount  which  the  law  sanctions  in  view  of  his  position  in  life 
and  the  extent  of  his  property,  and  affirmed  a  decree  fixing  the 


432  VOLUME  XL 


Appellate  Division.  [Oct. 


sum  of  $150  as  the  limit  to  be  expended  for  the  monument  See 
also  Ferrin  v.  Myrick,  41  M".  Y.  315,  318;  Owens  v.  Bloomer, 
14  Hun,  296;  Matter  of  Shipman,  82  Hun,  108,  115;  64  St 
Rep.  161;  31  Supp.  571;  Code  Civ.  Proc.  §  2749. 

The  executor  also  sought  to  prove  on  the  accounting  a  debt 
owing  to  him  by  the  deceased.  This  he  was  entitled  to  do  by 
the  terms  of  section  2731  of  the  Code  of  Civil  Procedure.  The 
greater  part  of  the  debt  consisted  of  a  promissory  note  which 
he  claimed  to  hold  against  the  testator  as  maker.  The  learned 
Surrogate  permitted  the  proof  to  rest  upon  a  copy  of  a  verified 
claim  made  by  the  executor  against  the  estate,  and  found  in  fa- 
vor of  the  claim  upon  the  mere  proof  of  its  presentation.  The 
note  was  not  produced,  the  signature  of  the  deceased  as  maker 
was  not  proven,  nor  was  any  legal  evidence  offered  in  support 
of  the  existence  or  validity  of  this  part  of  the  debt  In  Matter 
of  Humfreville,  6  App.  Div.  535;  39  Supp.  550,  it  was  held 
that  claims  against  the  estate  of  a  decedent,  when  presented  by 
an  executor  or  administrator,  should  not  be  allowed  except  upon 
the  clearest  legal  proof,  and  where  the  facts  upon  which  the 
claim  is  based  are  established  by  very  satisfactory  evidence. 
Here  there  was  no  legal  evidence  whatever,  the  executor's  veri- 
cation  being  incompetent  as  evidence  under  section  829  of  the 
Code  of  Civil  Procedure,  if  for  no  other  reason. 

The  decree  of  the  learned  surrogate  should  be  reversed  in  the 
two  respects  considered,  with  costs  to  be  paid  by  the  respondent, 
and  the  proceedings  remitted  to  the  surrogate  for  further  action. 
All  concur. 
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SANDER  et  al.  v.  SAVAGE  et  al. 

[75  App.  Div.  SSS;  112  St.  Rep.  189;  78  Bupp.  189.] 

(Supreme  Court,  Appellate  Division,   Second  Department.    October  10, 

1902.) 

1.  Lunatics — Contracts — Voidability. 

A  conveyance  of  property  at  less  than  one-tenth  its  value,  procured  from 
a  lunatic  totally  incapable  of  understanding  the  transaction,  by  one 
knowing  of  the  lunacy,  and  taking  advantage  of  it  to  obtain  the  prop- 
erty, is  void. 

2.  Same — Obtaining  Property  from — Tort. 

The  act  of  acquiring  property  from  a  lunatic,  incapable  of  understanding 

Note. — Voidability  of  Contracts  of  Incompetents. 

a.  Before  office  found.— 433. 

1.  Made  in  good  faith. — 435. 

2.  Executory .—437 . 

3.  Within  period  overreached  by  finding.— 439. 

b.  After  judicial  determination  of  incompetency.— HO, 
e.  By  whom  avoided.— 442. 

d.  M arriage.— 443. 

e.  For  necessaries.— 443. 


a.  Before  office  found. 

The  general  rule  is  that  sanity  is  to  be  presumed  until  the  contrary  la 
proved. 

Baldwin  v.  Golde,  88  Hun,  115;  68  St.  Rep.  273;  34  Supp.  587. 

Banker  v.  Banker,  63  N.  Y.  409. 

Therefore  contracts  made  by  incompetent  persons  before  office  found  are 
only  voidable. 

Hughes  v.  Jones,  116  N.  Y.  67;  22  N.  E.  446;  26  St.  Rep.  511. 

Fitzhugh  v.  Wilcox,  12  Barb.  235. 

Baldwin  v.  Golde,  88  Hun,  115;  68  St.  Rep.  273;  34  Supp.  587. 

Jackson  v.  Gumaer,  2  Cow.  552. 
XI.  N.  Y.  A.  C.  28 


434'  VOLUME  XL 


Appellate  Division,  [Oct. 


the  transaction,  by  one  knowing  and  taking  advantage  of  the  lunacy, 
is  tortious. 

3.  Same — Action  by  Committee. 
The  committee  of  a  lunatic  may  maintain  trover  for  the  tortious  taking 
of  property  from  the  lunatic  under  the  guise  of  a  contract,  before  the 
appointment  of  the  committee,  but  within  the  time  for  which  the 
lunatic's  insanity  was  judicially  determined. 

Appeal  from  trial  term,  Kings  county. 

Action  by  Alfred  E.  Sander  and  another,  committee  of  Vic- 
toria Berger,  an  incompetent,  against  Henry  B.  Savage  and  an- 
other. From  a  judgment  dismissing  the  complaint  on  the  open- 
ing (36  Misc.  385;  107  St.  Kep.  695;  73  Supp.  695),  plaintiffs 
appeal.     Reversed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Jenks, 
Woodward,  and  Hirschberg,  JJ. 

Voidability  of  Contracts  of  Incompetents, — continued. 

Wamsley  v.  Darragh,  12  Misc.  199;  33  Supp.  274. 

Reilly  v.  Reilly,  63  App.  Div.  169;  106  St.  Rep.  287;  71  Supp.  287. 

Wagener  v.  Harriott,  20  Abb.  N.  C.  283. 

And  the  burden  of  proof  is  upon  those  who  allege  the  unsoundness  of 
mind  to  establish  the  facts  to  avoid  the  instrument,  and  the  want  of  equity 
in  the  transaction,  and  notice  to  the  party  dealing  with  the  lunatic  of  his> 
mental  condition. 

Baldwin  v.  Golde,  88  Hun,  115;  68  St.  Rep.  273;  34  Supp.  587. 

Merritt  v.  Merritt,  43  App.  Div.  68;  93  St.  Rep.  357;  59  Supp.  357. 

Banker  v.  Banker,  63  N.  Y.  409. 

But  the  party  claiming  under  the  instrument  must  show  his  good  faith 
and  ignorance  of  the  insanity. 

Merritt  v.  Merritt,  43  App.  Div.  68;  93  St.  Rep.  357;  59  Supp.  357. 

If  it  is  satisfactorily  established  that  a  person  is  non  compos  mentis  at 
the  time  of  the  execution  of  a  deed,  such  deed  is  absolutely  void,  although 
no  fraud  is  alleged  and  such  incapacity  had  not  been  legally  or  judicially 
determined  at  the  time  of  or  prior  to  the  execution  of  the  deed. 

Van  Deusen  v.  Sweet,  51  N.  Y.  378. 

A  note  made  by  a  person  known  by  the  payee  to  have  been  insane  at  the 
time  it  was  signed  is  void. 

Westerfield  v.  Jackson,  3  St.  Rep.  353. 
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Alfred  E.  Sander,  for  appellants. 

Albert  B.  Genet,  for  respondents. 

Hirschberg,  J.  The  complaint  was  dismissed  upon  the 
opening  of  the  case  by  counsel.  The  action  is  for  trover.  The 
plaintiffs  sue  as  the  committee  of  Victoria  Berger,  an  incompe- 
tent person,  and  the  complaint  alleges  that  on  the  2 2d  day  of 
October,  1900,  the  defendants  unlawfully  took  and  removed 
from  her  possession  certain  chattels  then  belonging  to  her,  for 
the  value  of  which  judgment  is  demanded.  On  the  opening  of 
the  case  the  counsel  for  plaintiffs  stated  that  the  incompetent 

Voidability  of  Contracts  of  Incompetents, — continued. 

The  fact  that  a  person  has  been  judicially  committed  to  the  insane  asy- 
lum does  not  necessarily,  without  inquisition  found,  avoid  a  voluntary 
transfer  made  by  him  while  in  the  asylum. 

Wagener  v.  Harriott,  20  Abb.  N.  C.  283. 

1.  Made  in  good  faith, 

A  sale  to  a  lunatic  is  void,  when  the  fact  of  lunacy  existing  at  the  time 
of  the  sale  is  established,  whether  the  vendor  had  or  had  not  knowledge  of 
its  existence. 

Johnson  v.  Stone,  35  Hun,  380,  affirmed  103  N.  Y.  687. 

But  this  rule  is  subject  to  the  qualification  that  where  a  sale  is  for  the 
benefit  of  the  lunatic  or  his  estate  and  is  made  in  good  faith,  without 
knowledge  of  his  condition  and  the  party  who  has  made  it  cannot  be  put  in 
statu  quo,  a  court  of  equity  will  not  invalidate  the  transaction. 

Id. 

Loomis  v.  Spencer,  2  Paige,  153. 

Fitzhugh  v.  Wilcox,  12  Barb.  235. 

A  contract  with  an  incompetent  made  before  inquisition  of  lunacy  found 
is  not  void,  where  it  is  executed  for  a  valuable  consideration  received  by 
the  lunatic  and  the  other  party  to  the  contract  has  no  knowledge  of  his 
mental  infirmities. 

Baldwin  v.  Golde,  88  Hun,  115;  68  St.  Bep.  273;  34  Supp.  587. 

Matter  of  Beckwith,  3  Hun,  443. 

Mutual  Life  Ins.  Co.  v.  Hunt,  79.  N.  Y.  541. 

Haines  v.  Scott,  35  App.  Div.  515;  88  St.  Rep.  844;  54  Supp.  844. 

Riley  v.  Albany  Savings  Bank,  36  Hun,  513,  aff'd.  103  N.  Y.  669. 
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had  been  judicially  declared  insane  during  a  period  of  time 
overreaching  the  transaction  in  question ;  that  the  property  had 
been  taken  by  the  defendants  pursuant  to  a  conspiracy  and  un- 
der color  of  a  chattel  mortgage,  which  the  incompetent  had  exe- 
cuted to  secure  a  loan  of  less  than  10  per  cent  of  the  value  of 
the  property;  that  when  she  executed  the  chattel  mortgage  she 
was  "wholly  and  absolutely  insane,  and  unable  to  understand 
the  nature  of  any  business  transaction,  and  that  the  defendants 
knew  this  at  the  time  the  chattel  mortgage  was  executed."  The 
dismissal  of  the  complaint  was  based  upon  the  theory  that  such 
a  mortgage  was  not  absolutely  void,  but  was  subject  to  the  elec- 
tion of  affirmance  or  repudiation  by  the  insane  person  upon  re- 

VOIDABILITY  OF  CONTRACTS  OF  INCOMPETENTS, — continued. 

But  a  lunatic  is  not  liable  upon  any  contract  where  the  other  contract- 
ing party  has  taken  advantage  of  his  lunacy. 

Fitzhugh  v.  Wilcox,  12  Barb.  235. 

Matter  of  Beckwith,  3  Hun,  443. 

An  obligation  entered  into  by  an  insane  person  to  repay  money  loaned,  of 
which  he  had  the  benefit,  is  valid,  where  the  lender  acted  in  good  faith, 
without  fraud  or  unfairness,  and  without  knowledge  of  the  insanity  or  no- 
tice or  information  calling  for  inquiry. 

Mutual  Life  Ins.  Co.  v.  Hunt,  79  N.  Y.  541. 

But  neither  money  advanced  nor  compensation  for  services  can  be  recov- 
ered against  a  lunatic,  if  the  circumstances  were  such  as  to  put  a  person 
upon  inquiry  as  to  his  mental  condition  by  the  reasonable  pursuit  of  which 
his  unsoundness  of  mind  might  have  been  discovered. 

Matter  of  Beckwith,  3  Hun,  443. 

A  bond  and  warrant  of  attorney,  executed  by  a  person  who  is  subse- 
quently found  to  have  been  at  the  time  of  unsound  mind,  and  a  judgment 
entered  thereon  by  confession,  are  not  absolutely  void  and  will  not  be  set 
aside  unconditionally,  where  it  appears  from  the  evidence  that  the  alleged 
lunatic  was  for  several  years  prior  to  the  execution  of  the  bond  and  war- 
rant permitted  by  his  friends  to  exchange  lands,  to  buy  and  sell  real  and 
personal  property  and  to  give  notes,  bonds  and  mortgages,  and  there  is  no 
notice,  fraud  or  want  of  good  faith  alleged  in  the  pleadings. 

Person  v.  Warren,  14  Barb.  488. 

A  bond  and  mortgage,  executed  by  an  insane  person  with  the  aid  of  her 
attorney  to  secure  a  loan  made  in  the  ordinary  course  of  business,  will  be 
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covery,  or  by  the  committee  when  appointed ;  and  that  up  to  the 
time  of  such  election  the  instrument  being  valid  and  binding 
as  to  them,  no  act  of  the  defendants  authorized  by  the  terms  of 
the  mortgage  could  be  regarded  as  tortious.  While  the  authori- 
ties are  not  entirely  harmonious  on  the  question  whether  the 
contracts  of  a  lunatic  are  absolutely  void  or  merely  voidable,  I 
think  it  may  be  said  that,  where  both  insanity  and  the  legal  pre- 
sumption of  insanity  exist,  the  act  of  procuring  the  possession 
of  the  property  of  the  lunatic  by  one  having  full  knowledge  of 
the  actual  existence  of  the  infirmity,  by  inducing  the  execution 
on  the  part  of  the  lunatic  of  a  deed,  mortgage,  or  other  convey- 
ance thereof,  is  a  tortious  act,  which  neither  deprives  the  gran- 

VoiDABrLiTT  of  Contbacts  of  Inoompetents,— continued. 

held  valid,  if  her  mental  unsoundness  was  not  known  to  the  lender  and 
the  parties  cannot  be  put  in  statu  quo. 

Mutual  Life  Ins.  Co.  v.  Hunt,  79  N.  Y.  541. 

Where  the  creditor  of  a  lunatic  on  the  sale  of  goods  to  the  latter  in  good 
faith  has  obtained  a  legal  security,  the  court  will  not  deprive  him  of  such 
security  without  restoring  to  him  so  much  as  the  estate  of  the  lunatic  has 
actually  benfited  by  the  sale. 

Loomis  v.  Spencer,  2  Paige,  153. 

Where  a  deed  executed  by  a  husband  to  his  wife  is  set  aside  on  the 
ground  that  at  the  time  of  its  execution  he  was  in  such  a  mental  condition 
that  he  did  not  understand  the  nature  of  his  act,  a  mortgage  on  the  prem- 
ises executed  by  his  wife  to  a  mortgagee  who  had  no  notice  of  any  fact 
tending  to  impair  her  title,  at  a  time  when  she  was  living  with  her  husband 
in  possession  of  the  premises,  will  be  held  to  be  a  valid  lien. 

Reilly  v.  Reilly,  63  App.  Div.  169;  105  St.  Rep.  287;  71  Supp.  287. 

Payment  on  the  genuine  check  of  an  insane  person,  without  notice  of  the 
insanity,  is  a  valid  payment. 

Riley  v.  Albany  Savings  Bank,  36  Hun,  513,  aff'd  103  N.  Y.  669. 

2.  Executory., 

A  lunatic  can  always  avoid  an  executory  contract  made  by  him  when  in- 
competent. 

Fitzhugh  v.  Wilcox,  12  Barb.  235. 

Loomis  v.  Spencer,  2  Paige,  153. 

But  the  court  may  compel  the  specific  performance  of  contracts  made  by 
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tor  of  title  nor  transfers  it  to  the  grantee.  "The  general  rule 
is  that  sanity  is  to  be  presumed  until  the  contrary  be  proved, 
and  therefore,  by  the  common  law,  a  deed  made  by  a  person  non 
compos  is  voidable  only,  and  not  void."  2  Kent,  Comm.  p.  451. 
The  chancellor  followed  Blackstone  in  this  assertion  (2  Bl. 
Comm.  291),  but  it  has  been  suggested  by  high  authority  that 
the  rule  is  stated  in  broader  terms  than  the  common  law  war- 
ranted. See  Dexter  v.  Hall,  15  Wall.  9,  24;  21  L.  ed.  73.  Be 
this  as  it  may,  it  is  settled  that  after  one  has  been  judicially  de- 
clared a  lunatic  any  contract  he  assumes  to  make  is  absolutely 
void,  and  the  presumption  of  the  continuance  of  the  lunacy  is 

Voidability  op  Contracts  of  Incompetents, — continued. 

a  lunatic  while  he  was  capable  of  contracting,  and  authorize  his  committee 
to  execute  them. 

Fitzhugh  v.  Wilcox,  12  Barb.  235. 

Brown  v.  Miles,  61  Hun,  453;  41  St  Rep.  67;  16  Supp.  251. 

Where  a  lunatic,  before  he  had  been  declared  to  be  such,  executed  a  writ- 
ten agreement  to  convey  certain  real  estate  to  a  purchaser,  who  thereupon 
paid  the  consideration  therefor,  went  into  possession  and  made  improve- 
ments upon  the  premises,  and  after  proceedings  in  lunacy  had  been  had  the 
lunatic  and  his  wife  executed  a  deed  in  pursuance  of  such  agreement,  in  the 
absence  of  proof  of  fraud,  or  that  the  lunatic  was  such  when  he  entered 
into  the  written  agreement,  or  that  the  purchaser  had  not  contracted  in 
good  faith,  he  may  justify  his  possession  under  such  agreement. 

Id. 

Where  a  person  who  has  executed  a  contract  for  the  purchase  of  land  be- 
comes  insane  before  the  time  fixed  for  its  completion,  his  administratrix 
cannot  avoid  such  contract,  in  the  absence  of  evidence  showing  that  his 
mental  condition  at  the  time  of  executing  the  contract  was  such  that  he 
had  not  the  power  to  contract,  or  that  the  other  party  to  the  contract  had 
knowledge  of  any  mental  disturbance,  or  of  the  existence  of  any  facts  suf- 
ficient to  put  him  upon  inquiry,  or  that  the  land  was  worth  less  than  the 
contract  price. 

Haines  v.  Scott,  35  App.  Div.  515;  88  St.  Rep.  844;  54  Supp.  844. 

The  lunacy  of  a  lessor  does  not  discharge  or  affect  his  covenants  in  & 
lease  executed  before  he  was  adjudged  a  lunatic,  and  his  estate  in  the 
hands  of  his  committee  is  liable  for  whatever  damages  his  lessees  have  sus- 
tained because  of  a  breach  of  a  covenant  for  quiet  enjoyment. 

Matter  of  Strasburger,  132  N.  Y.  128;  43  St.  Rep.  553;  30  K.  E.  379. 
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conclusive  as  to  all  dealings  with  him  until  the  inquisition  has 
been  superseded.  Carter  v.  Beckwith,  128  N.  Y.  312;  40  St. 
Rep.  343;  28  N.  E.  582.  And  this  presumption  of  insanity 
attaches  to  the  period  overreached  by  the  finding  of  the  jury  in 
the  lunacy  proceedings,  although  the  presumption  in  that  case 
is  not  conclusive,  but  may  be  overcome  by  satisfactory  evidence 
of  sanity.  Hughes  v.  Jones,  116  N.  Y.  67 ;  22  N.  E.  446 ;  5 
L.  K.  A.  632;  15  Am.  St  Eep.  386;  26  St  Rep.  511.  "Con- 
tracts," said  the  court,  at  page  73,  116  N.  Y.,  and  page  448, 
22  N.  E.,  5  L.  R.  A.  635,  15  Am.  St.  Rep.  386,  "however,  made 
by  this  class  of  persons  before  office  found,  but  within  the  period 
overreached  by  the  finding  of  the  jury,  are  not  utterly  void,  al- 

Voidability  of  Contbacts  or  Incompetents,— continued. 

3.  Within  period  overreached  by  finding. 

Contracts  made  before  the  issuing  of  the  commission  but  within  the  pe- 
riod overreached  by  the  retrospective  finding  of  the  jury  are  presumed  to 
be  void,  until  capacity  to  contract  is  shown  by  satisfactory  evidence. 

Hughes  v.  Jones,  116  N.  Y.  67;  26  St.  Rep.  511;  22  N.  E.  446. 

Under  such  circumstances  proceedings  in  lunacy  are  presumptive  but  not 
conclusive  evidence  of  want  of  capacity. 

Hughes  v.  Jones,  116  N.  Y.  67;  26  St.  Rep.  511;  22  N.  E.  446. 

Banker  v.  Banker,  63  N.  Y.  409. 

Van  Deuaen  v.  Sweet,  61  N.  Y.  378. 

Fitzhugh  v.  Wilcox,  12  Barb.  235. 

L'Amoureux  v.  Crosby,  2  Paige,  422. 

This  presumption  extends  to  all  the  world  and  includes  all  persons, 
whether  they  have  notice  of  the  inquisition  or  not. 

Hughes  v.  Jones,  116  N.  Y.  67;  20  St.  Rep.  511;  22  N.  E.  446. 

Wadsworth  v.  Sharpsteen,  8  N.  Y.  388. 

Banker  v.  Banker,  63  N.  Y.  409. 

Accordingly  a  waiver  of  protest,  by  an  endorser  of  a  bill  of  exchange  who 
had  prior  to  its  maturity  been  found  an  habitual  drunkard,  by  a  written 
instrument  made  after  such  finding  but  before  the  appointment  of  a  com- 
mittee and  while  he  was  sober,  is  void. 

Wadsworth  v.  Sharpsteen,  8  N.  Y.  388. 

Where  mining  stock  was  sold  to  a  lunatic,  within  the  time  he  was 
found  to  have  been  insane  by  a  subsequent  inquisition,  by  persons  ignorant 
of  his  incompetency,  and  the  sale  was  made  in  the  ordinary  course  of  busi- 
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though  they  are  presumed  to  be  so  until  capacity  to  contract  is 
shown  by  satisfactory  evidence.  Van  Deusen  v.  Sweet,  51  N* 
Y.  378;  Banker  v.  Banker,  63  N.  Y.  409."  The  case  of  Van 
Deusen  v.  Sweet,  51  N.  Y.  378,  appears  to  have  been  decided 
upon  the  theory  that  a  deed  executed  by  one  non  compos  mentis 
is  absolutely  void  independently  of  the  nature  of  the  presump- 
tion existing  at  the  time.  It  was  there  held  that,  where  a  de- 
fendant in  an  action  to  recover  the  possession  of  real  property 
claims  under  such  a  deed,  the  fact  of  the  incapacity  of  the  gran- 
tor may  be  shown  by  plaintiff  to  defeat  such  claim,  although  no 
fraud  is  alleged,  and  such  incapacity  had  not  been  legally  or  ju- 
dicially determined  at  the  time  of  or  prior  to  the  execution  of 

Voidability  of  Contracts  of  Incompetents, — continued. 

ness  without  any  attempt  at  deception,  but  the  vendors  knew  that  the  stock 
had  no  market  value  and  that  the  price  paid  therefor  was  greatly  in  ex- 
cess of  its  true  value,  his  committee  may,  on  offering  to  return  the  stock, 
rescind  the  purchase  and  demand  the  repayment  of  the  money  paid  for  the 
stock. 
Johnson  v.  Stone,  35  Hun,  380,  affd.  103  N.  Y.  687. 

b.  After  judicial  determination  of  incompetency. 

The  law  is  well  settled  that  all  contracts  made  by  a  person  after  he  has 
been  judicially  determined  to  be  an  incompetent  are  absolutely  void,  until 
by  permission  of  the  court  he  is  allowed  to  resume  control  of  his  property. 

Hughes  v.  Jones,  116  N.  Y.  67;  26  St.  Rep.  511;  22  N.  E.  446. 

Carter  v.  Beckwith,  128  N.  Y.  312;  28  N.  E.  582. 

Banker  v.  Banker,  63  N.  Y.  409. 

Brown  v.  Miles,  61  Hun,  453;  41  St.  Rep.  67;  16  Supp.  251. 

Fitzhugh  v.  Wilcox,  12  Barb.  235. 

Wadsworth  v.  Sharpsteen,  8  N.  Y.  388. 

L'Amoureux  v.  Crosby,  2  Paige,  422. 

After  a  person  has  by  inquisition  been  found  an  habitual  drunkard,  he 
cannot,  until  it  is  vacated,  even  in  his  sober  intervals,  make  contracts  bind* 
ing  upon  himself  or  property. 

Wadsworth  v.  Sharpsteen,  8  N.  Y.  388. 

A  void  contract  of  an  incompetent  is  void  as  to  both  parties  and  can- 
not be  held  valid  as  to  the  other  contracting  party. 

Fitzhugh  v.  Wilcox,  12  Barb.  235. 

Baldwin  v.  Golde,  88  Hun,  115;  68  St.  Rep.  273;  34  Supp.  587. 
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the  deed.  It  was  further  held  that  the  plaintiff  was  not  obliged 
to  resort  to  an  equity  action  to  set  aside  the  deed.  The  court 
said  (page  384) : 

"The  object  and  tendency  of  the  proof  offered  was  to  show  that  Sweet 
had  not  sufficient  mind  or  mental  capacity,  or,  in  other  words,  as  expressed 
by  the  learned  judge,  was  'totally  and  positively  incompetent'  to  execute  a 
valid  deed  at  the  time  it  was  claimed  to  have  been  executed.  If  that  fact 
was  satisfactorily  established,  the  instrument  never  had  any  existence  as 
a  deed,  and  was  legally  ineffectual  and  inoperative  to  pass  a  title  to  the 
premises.  It  was  not  merely  voidable,  but  absolutely  void.  It  was,  in 
fact,  not  his  deed,  never  having  had  any  legal  existence  or  vitality.  There 
was,  consequently,  nothing  to  be  set  aside  by  the  interposition  of  a  court  of 
.equity,  or  by  recourse  to  an  equitable  action;  but  the  fact  of  its  absolute 

Voidability  of  Contracts  of  Incompetents, — continued. 

The  committee  cannot  by  any  act  in  ratifying  or  adopting  a  void  con- 
tract of  an  incompetent  make  it  valid. 

Fitzhugh  v.  Wilcox,  12  Barb.  235. 

The  presumption  of  the  continuance  of  the  incompetency  is  conclusive 
as  to  all  dealings  with  the  incompetent  after  the  inquisition  and  until  it 
has  been  superseded. 

Carter  v.  Beckwith,  128  N.  Y.  312;  28  N.  E.  582. 

Hughes  v.  Jones,  116  N.  Y.  67;  26  St.  Rep.  511;  22  K.  E.  446. 

Banker  v.  Banker,  63  N.  Y.  400. 

Fitzhugh  v.  Wilcox,  12  Barb.  235. 

Wallace  v.  Frey,  27  Misc.  29;  90  St.  Rep.  1051;  56  Supp.  1051. 

Wadsworth  v.  Sharpsteen,  8  N.  Y.  388. 

And  the  actual  sanity  of  the  adjudged  incompetent  cannot  be  shown  in 
support  of  an  agreement  made  during  that  period. 

Wallace  v.  Frey,  27  Misc.  29;  90  St.  Rep.  1051;  56  Supp.  1051. 

The  inquisition  found  and  the  decree  thereon  are  notice  to  all  the  world. 

Fitzhugh  v.  Wilcox,  12  Barb.  235. 

Hughes  v.  Jones,  116  N.  Y.  67;  26  St.  Rep.  511;  22  N.  E.  446. 

Wadsworth  v.  Sharpsteen,  8  N.  Y.  388. 

Banker  v.  Banker,  63  N.  Y.  409. 

The  court  will  not  inquire  whether  the  incompetency  in  fact  continued 
and  existed  when  the  contract  was  made. 

Carter  v.  Beckwith,  128  N.  Y.  312;  28  N.  E.  582. 

While  the  inquisition  is  in  force,  a  settlement  entered  into  by  a  trans* 
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nullity  was  available  to  overcome  and  avoid  the  defense  set  up  and  inter- 
posed under  it  to  defeat  the  plaintiff's  claim  and  title." 

Commenting  upon  this  decision  in  the  more  recent  case  of 
Aldrich  v.  Bailey,  132  N.  Y.  85;  30  N.  E.  264;  43  St  Eep. 
568,  the  court  said,  at  page  87,  132  N.  Y.,  and  page  264,  30 

N.E.: 

"The  general  term  held  that  under  the  complaint  filed  in  that  action  it 
may  be  found  that  Paine  was  insane  at  the  time  he  executed  the  deed  to 
Noble,  and,  if  he  was,  his  deed  was  absolutely  void,  and  no  title  would  pass, 
under  the  authority  of  Van  Deusen  v.  Sweet,  51  N.  Y.  378.  Assuming,  for 
the  purposes  of  this  case,  that  the  rule  is  there  correctly  stated,  and  that 
4L  deed,  would  be  not  merely  voidable,  but  absolutely  void,  when  executed 

Voidability  of  Contracts  of  Incompetents,— continued. 

feree  with  the  lunatic  pending  the  action  brought  by  his  committee  to  set 
aside  the  transfer  is  void. 

Wallace  v.  Frey,  27  Misc.  29;  90  St.  Rep.  1051;  56  Supp.  1051. 

The  incapacity  of  a  lunatic,  whose  lunacy  has  been  judicially  ascer- 
tained in  lunacy  proceedings,  to  bind  himself  does  not  relieve  his  estate 
from  debts  or  liabilities  incurred  anterior  to  the  lunacy. 

Carter  v.  Beckwith,  128  N.  Y.  312;  28  N.  E.  582. 

c.  By  whom  avoided. 

Only  those  in  privity  with  the  incompetent  can  avoid  his  contracts. 

Ingraham  v.  Baldwin,  9  N.  Y.  45. 

Wamsley  v.  Darragh,  12  Misc.  199;  33  Supp.  274. 

Baldwin  v.  Golde,  88  Hun,  115;  68  St.  Bep.  273;  34  Supp.  587. 

Jackson  v.  Gumaer,  2  Cow.  552. 

Fitzhugh  v.  Wilcox,  12  Barb.  235. 

Wagener  v.  Harriott,  20  Abb.  N.  C.  283. 

No  person  except  one  claiming  an  interest  under  the  mortgagor  can  set 
up  his  insanity  as  a  defense  against  a  title  derived  through  a  mortgage  ex- 
ecuted by  a  lunatic. 

Ingraham  v.  Baldwin,  9  N.  Y.  45. 

The  wife  and  children  of  a  grantor  are  strangers  to  his  title  and  cannot 
allege  as  a  defense  to  an  action  to  eject  them  that  he  was  a  lunatic  at  the 
time  of  the  execution  of  the  deed. 

Baldwin  v.  Golde,  88  Hun,  115;  68  St.  Rep.  273;  34  Supp.  587. 
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by  an  insane  person,  yet  under  the  rule  in  that  case  a  deed  is  absolutely 
void  only  when  it  appears  that  the  person  executing  it  was  at  the  time  so 
-deprived  of  his  mental  faculties  as  to  be  wholly,  absolutely,  and  completely 
unable  to  understand  or  comprehend  the  nature  of  the  transaction." 

It  is  to  be  noted  that  in  the  case  at  bar  the  opening  of  coun- 
sel was  broad  enough  to  include  the  qualification  to  the  rule  in 
Van  Deusen  v.  Sweet  as  expressed  in  Aldrich  v.  Bailey. 

In  the  case  of  Goodyear  v.  Adams  (Sup.)  20  St  Kep.  31; 
•5  Supp.  275,  Van  Deusen  v.  Sweet  appears  to  be  cited  in  sup- 
port of  the  doctrine  that  a  deed  executed  and  acknowledged  by 
an  insane  person  is  absolutely  void  at  law,  and,  if  not  taken  in 
.good  faith,  and  for  a  valuable  consideration,  will  not  be  upheld 
in  equity,  even  in  favor  of  a  mortgagee  of  the  grantee.  This 
■case  was  not  only  unanimously  affirmed  by  the  court  of  appeals 
(119  N.  Y.  650;  23  M".  E.  1149),  but  was  affirmed  on  the  opin- 
ion delivered  at  the  general  term. 

Voidability  op  Contracts  op  Incompetents, — continued. 

A  stranger  has  no  right  to  insist  upon  the  insanity  of  the  mortgagor  to 
-avoid  a  security  executed  by  him. 
Ingraham  v.  Baldwin,  9  N.  Y.  45. 

d.  Marriage, 

A  marriage  is  void  from  the  time  its  nullity  is  declared  by  a  court  of 
•competent  jurisdiction  if  cither  party  thereto: 

2.  Is  incapable  of  consenting  to  a  marriage  for  want  of  understanding. 

I  4,  Domestic  Relations  Law. 

If  a  man  was  rational  when  the  marriage  took  place,  subsequent  in- 
•competency  will  not  invalidate  it. 

Banker  v.  Banker,  63  N.  Y.  409. 

e.  For  necessaries. 

A  contract  by  a  lunatic  for  necessaries,  suitable  to  his  circumstances, 
for  himself  and  family,  is  valid. 
Matter  of  Beckwith,  3  Hun,  443. 
Barnes  v.  Hathaway,  66  Barb.  452. 
Loomia  v.  Spencer,  2  Paige,  153. 

Bicknell  v.  Spear,  38  Misc.  389;  111  St  Rep.  920;  77  Supp.  920. 
Pitzhugh  v.  Wilcox,  12  Barb.  235. 
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In  Brown  v.  Miles,  61  Hun,  453 ;  41  St  Eep.  67 ;  16  Supp- 
251,  the  court  said,  at  page  456,  61  Hun,  and  page  253,  1ft 
Supp. : 

"It  is  insisted  by  the  learned  counsel  for  the  appellant  that  a  deed  made 
by  a  lunatic  is  'voidable  only  and  not  absolutely  void.'  We  think  the 
weight  of  authority  is  against  the  proposition.  Van  Deusen  v.  Sweet,  51 
N.  Y.  378;  Valentine  v.  Lunt,  115  N.  Y.  496;  26  St  Rep.  254;  22  N.  E. 
209;  Riggs  v.  American  Tract  Society,  95  N.  Y.  503.  This  court  is  already 
committed  upon  the  proposition  by  its  decision  in  Goodyear  v.  Adams- 
(Sup.)  20  St  Rep.  31;  5  Supp.  275;  s.  c.  affirmed  119  N.  Y.  650;  23  N.  E. 
1149;  and  the  doctrine  finds  support  in  Aldrich  v.  Bailey  (Sup.)  28  St. 
Rep.  571;  8  Supp.  435,  and  in  Johnson  v.  Stone,  35  Hun,  380;  Carter  v. 
Beckwith,  128  N.  Y.  312;  40  St  Rep.  343;  28  N.  E.  582." 

See  also  Weeterfield  v.  Jackson,  41  Hun,  645,  where  it  was 
held  that  a  promissory  note  made  by  a  lunatic,  with  knowledge 

Voidability  of  Contracts  of  Incompetents, — continued. 

Ingraham  v.  Baldwin,  9  N.  Y.  45. 

Stuckey  v.  Mathes,  24  Hun,  461. 

Even  a  person  who  has  been  found  to  be  an  idiot  from  his  birth  is  liable 
for  necessaries,  unless  some  unfair  advantage  has  been  taken  of  him. 

Barnes  v.  Hathaway,  66  Barb.  452. 

Bicknell  v.  Spear,  38  Misc.  389;  111  St.  Rep.  920;  77  Supp.  920. 

The  appointment  of  a  committee  does  not  affect  a  creditor  who  has  ad- 
vanced toward  the  support  of  the  idiot  or  lunatic,  or  his  family,  necessary 
clothing  and  provisions,  unless  the  committee  has  himself  furnished  what 
he  deemed  necessary  and  proper. 

Barnes  v.  Hathaway,  66  Barb.  452. 

When  advances  are  made  without  the  approval  of  the  committee,  the 
good  faith  of  the  transaction  must  be  clearly  established,  but  the  lunatic, 
or  his  family,  must  not  suffer  because  his  committee  does  not,  or  cannot, 
procure  them  bread  or  clothing,  and  when  the  necessity  is  clearly  shown, 
the  creditor  is  entitled  to  recover. 

Id. 

Where,  after  a  person  was  declared  a  lunatic  and  a  committee  of  his 
property  appointed,  he  continued  to  reside  with  his  family,  a  bill  for  gro- 
ceries furnished  him  in  ignorance  of  such  appointment  should  be  paid  out 
of  his  estate. 

Matter  of  Shaper,  2  Hun,  671. 
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of  his  condition  on  the  part  of  the  payee,  was  absolutely  void. 
And  among  other  cases  in  which  the  underlying  doctrine  finds . 
support  may  be  cited  Beavan  v.  McDonnell,  9  Exch.  309 ;  Gore 
v.  Gibson,  13  Mees.  &  W.  623 ;  Matthiessen  &  Weichers  Refin- 
ing Co.  v.  McMahon's  Adm'r,  38  N.  J.  Law,  536;  Dexter  v. 
Hall,  supra;  Lincoln  v.  Buckmaster,  32  Vt  652;  Henry  v. 
Eine,  23  Ark.  417;  Riggs  v.  American  Tract  Society,  95  N.  T. 
503 ;  Johnson  v.  Stone,  35  Hun,  380,  383 ;  affirmed  103  N.  Y. 
<J87. 

It  would  serve  no  useful  purpose  to  analyze  the  cases  where 
the  contrary  of  the  proposition  under  consideration  has  been  ap- 
parently held.  They  may  possibly  be  reconciled  by  the  sugges- 
tion that  the  determination  of  the  question  depends  upon 
whether  or  not  the  contract  is  executed  under  conditions  in 
which  the  law  presumes  sanity  or  insanity.  But  in  most,  if  not 
all,  of  them,  the  qualification  is  made  that,  to  justify  the  asser- 
tion that  the  contract  is  not  void,  it  must  be  made  in  good  faih, 
and  without  knowledge,  either  actual  or  constructive,  on  the 
part  of  the  individual  contracting  with  the  lunatic,  of  the  exist- 
ence of  the  mental  incapacity.  Here  all  that  it  is  really  neces- 
sary to  decide  is  that  a  conveyance  of  property  at  less  than  one- 
tenth  of  its  value,  procured  from  a  lunatic  who  is  totally  inca- 
pable of  understanding  the  transaction,  by  one  who  knows  of  the 
infirmity,  and  takes  advantage  of  it  in  order  to  obtain  the  prop- 
erty, transfers  no  valid  title;  that  the  act  of  so  acquiring  the 
possession  is  tortious ;  and  that  an  action  of  trover  for  its  value 
may  be  maintained  by  a  committee  subsequently  appointed  in 
proceedings  wherein  the  insanity  of  the  grantor  at  the  time  of 
the  execution  of  the  conveyance  has  been  judicially  determined. 
The  language  of  the  court  in  Baird  v.  Howard,  51  Ohio  St.  57, 
65;  36  N.  E.  732,  734;  22  L.  E.  A.  846;  46  Am.  St  Kep.  550, 
seems  applicable: 

"It  thus  appeared  not  merely  that  a  contract  had  been  made,  but  that 
the  defendant  had  secured  the  possession  of  the  plaintiff's  property  by 
knowingly  taking  advantage  of  the  tatter's  temporary  incapacity.  Had 
possession  been  taken  while  the  plaintiff's  senses  were  overcome  by  sleep, 
no  one  would  deny  that  such  a  possession  was  wrongful.    The  difference 
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between  the  character  of  a  possession  secured  by  the  latter  method  and  one 
deliberately  obtained  through  the  medium  of  an  invalid  contract,  made 
with  one  whose  senses  the  possessor  knew  at  the  time  were  stupefied  by  ex- 
cessive intoxication,  is  one  of  degree,  rather  than  principle.  That  in  the 
former  case  the  transaction  would  involve  a  trespass,  and  possess  none  of 
the  features  peculiar  to  contracts,  while  in  the  latter  case  it  took  the  form 
of  a  contract,  is  a  distinction  possessing  little,  if  any,  materiality  in  this 
connection.  The  fraud  inhering  in  the  one  should  be  deemed  a  substantial 
equivalent  to  the  force  involved  in  the  other  method  of  obtaining  posses- 
sion. Each  is  wrongful.  To  secure  the  possession  of  property  by  means- 
of  a  contract  made  with  its  owner  by  one  who  at  the  time  knew  him  to  be 
incapable  of  entering  into  a  contract  constitutes  a  fraud." 

The  complaint  need  not  allege  a  demand,  nor  set  forth  the 
facts  by  which  the  conversion  was  accomplished.  Thurston  v. 
Blanchard,  22  Pick.  18;  33  Am.  Dec  700;  Green  v.  Eussell,  5- 
Hill,  183;  Decker  v.  Mathews,  12  N.  Y.  313;  Chapin  v.  Mer- 
chants' Nat  Bank  of  Whitehall,  31  Hun,  529 ;  Schmidt  v.  Gar- 
field Nat.  Bank,  64  Hun,  298 ;  46  St.  Rep.  639 ;  19  Supp.  252 ;. 
Hutchinson  v.  Whitmore,  90  Mich.  255 ;  51  N.  W.  451 ;  30  Am. 
St.  Rep.  431 ;  Duggan  v.  Wright,  157  Mass.  228 ;  32  N.  E.  159. 
The  judgment  and  order  should  be  reversed. 

Judgment  and  order  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event     All  concur. 
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GABAY  v.  DOANE  et  aL 

[38  Misc.  661;  112  St.  Rep.  22k;  78  8  up  p.  221] 

(Supreme  Court,  Special  Term,  flew  York  County.    September,  1902.) 

1.  Appeal — Notice  op  Judgment — Sufficiency. 

Under  Code  Civ.  Proa  §  1351,  relative  to  appeals  to  the  appellate  divi- 
sion, and  providing  for  an  appeal  within  30  days  after  service  of  a 
copy  of  the  judgment  or  order  appealed  from,  and  a  written  notice  of 
the  entry  thereof,  on  the  attorney  for  the  appellant,  where  the  copy 
served  of  an  interlocutory  judgment  differed  from  the  original,  in  that 
it  was  not  under  seal,  and  did  not  bear  the  same  date,  and  gave  the* 
clerk's  name  as  "Thomas  L.,"  instead  of  "Thos.  L.,"  and  merely  stated, 
as  regards  the  entry,  that  the  judgment  was  filed  in  the  office  of  the 
clerk,  it  was  insufficient  to  limit  the  time  for  appeal. 

Note. — Looting  Time  to  Appeal  to  Appellate  Division. 

a.  Statutory  construction.— 447. 

b.  Practice. — 448. 

1.  In  general.— 448. 

2.  Effect  of  mailing  notice.— 452. 

3.  Waiver  of  limitation.— 452. 
C  Notice.— 452. 

1.  Form. — 452. 

2.  Who  must  serve.— 453. 

3.  As  between  codefendants.—45Z. 
<L  When  new  notice  required.— 454. 


a.  Statutory  construction. 

In  moving  to  dismiss  an  appeal  on  the  ground  that  the  time  to  appeal 
had  expired  before  service  of  the  notice  of  appeal  the  moving  party  stands- 
upon  a  strict  legal  right  and  the  statute  must  be  strictly  construed. 

Matter  of  N.  Y.  C.  &  H.  R.  R.  Co.,  60  N.  Y.  112. 

Good  v.  Daland,  110  N.  Y.  153;  28  St.  Rep.  935;  23  N.  E.  474. 

Yorks  v.  Peck,  17  How.  Pr.  192. 

Pickersgill  v.  Read,  7  Hun,  636. 
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Action  by  Henry  G.  Gabay  against  John  E.  Doane  and 
others.  Judgment  sustaining  demurrer  to  answer.  •  Motion  to 
compel  party  to  accept  notice  of  appeaL     Qranted. 

E.  S.  Clinch,  for  the  motion. 

J.  C.  Palmer,  opposed. 

Gildersleeve,  J.  An  interlocutory  judgment  sustaining 
plaintiff's  demurrer  to  one  of  the  defenses  set  up  in  the  answer 

Limiting  Time  to  Appeal  to  Appellate  Division, — continued. 

b.  Practice. 
I.  In  general. 

A  party  undertaking  to  limit  the  time  to  appeal  is  held  to  strict  prac- 
tice. 

Kelly  v.  Sheehan,  76  N.  Y.  325. 

Weeks  v.  Coe,  36  App.  Div.  339,  341;  89  St.  Rep.  263;  55  Supp.  263. 

Curtis  v.  Ritzman,  7  Misc.  400;  58  St.  Rep.  58;  27  Supp.  971. 

Papers  which  are  to  have  the  effect  of  limiting  the  time  to  appeal  should 
be  strictly  construed. 

PickersgiU  v.  Read,  7  Hun,  636. 

A  notice  of  the  entry  of  judgment,  which  is  not  indorsed  and  subscribed 
both  with  the  name  of  the  attorney  and  his  office  address  or  place  of  busi- 
ness, as  required  by  the  rules  of  practice,  is  irregular  and  ineffectual  to 
limit  the  time  for  appealing. 

Kelly  v.  Sheehan,  76  N.  Y.  325. 

Kilmer  v.  Hathorn,  78  N.  Y.  228,  232. 

Langdon  v.  Evans,  29  Hun,  652. 

Forstman  v.  Shulting,  107  N.  Y.  644;  1  Silv.  Ct.  App.  521;  11  St.  Rep. 
763;  14  N.  E.  190. 

A  notice  of  the  entry  of  a  judgment,  purporting  to  be  the  act  of  two  par- 
ties (the  plaintiff  and  one  of  the  defendants)  who  have  a  joint  interest, 
not  signed  by  the  attorney  for  the  plaintiff  and  having  a  blank  space  for 
his  signature,  and  signed  by  one  only  of  the  attorneys  of  the  defend- 
ant, was  held  insufficient  to  limit  the  time  for  appeal. 

PickersgiU  v.  Read,  7  Hun,  636. 

In  Yorks  v.  Peck,  17  How.  Pr.  192,  it  was  held'  that  where  an  attorney 


NEW   YORK  ANNOTATED  CASES.  449 

1902]  Gabay  v.  Doane. 

was  entered  on  June  CO,  1902.  This  judgment  was  signed, 
"Thos.  L.  Hamilton,  Clerk,"  and  was  under  seal.  The  plaintiff 
served  upon  defendant's  attorney  a  paper  which  was  a  copy  of 
said  judgment,  except  in  these  particulars,  viz. :  It  was  dated 
June  28,  1902,  instead  of  June  30,  as  in  the  original,  and  it 
was  signed,  "Thomas  L.  Hamilton,  Clerk,"  instead  of  "Thos. 
L.  Hamilton,  Clerk,"  and  there  was  no  suggestion  that  it  was 
under  seal.  With  this  paper  was  served  a  notice  that  the  same 
was  a  copy  of  a  judgment  "filed  in  the  office  of  the  clerk  of  the 
supreme  court,"  etc.     The  defendant  claims  that  the  notice  was 

Limiting  Time  to  Appeal  to  Appellate  Division,— continued. 

neglected  to  sign  his  name  and  address  to  a  notice  of  entry  of  judgment  the 
notice  was  defective. 

And  where  an  order  is  required  to  be  entered  with  the  clerk,  and  a  party 
is  required  to  give  notice  of  the  order,  he  cannot  give  the  notice  until  the 
order  has  been  actually  entered. 

Gallt  v.  Finch,  24  How.  Pr.  193. 

A  notice  of  judgment  is  defective  where  it  omits  to  give  the  clerk's  office 
in  which  the  judgment  is  entered. 

Valton  v.  Nat.  Loan  Fund  Life  Assurance  Society,  19  How.  Pr.  515. 

After  proceedings  have  been  stayed,  except  that  leave  is  reserved  to  en- 
ter judgment,  a  notice  of  the  entry  of  judgment  served  before  the  stay  ex- 
pires is  a  nullity  and  will  not  limit  the  time  to  appeal. 

White  v.  Klinker,  16  Abb.  Pr.  109. 

In  order  to  limit  the  time  to  appeal  a  written  notice  of  entry  of  judg- 
ment must  be  served  upon  the  party  who  subsequently  appeals,  even  where 
the  appeal  is  taken  from  a  judgment  entered  by  the  appellant  in  his  own 
favor. 

New  Roehelle  Oas  &  Fuel  Co.  v.  Van  Benschoten,  47  App.  Div.  477;  96 
St.  Rep.  398;   62  Supp.  398. 

Matter  of  X.  V.  C.  &  H.  R.  R.  Co.  60  N.  Y.  112,  115. 

Rankin  v.  Pine,  4  Abb.  Pr.  309. 

A  failure  to  folio  a  copy  of  a  judgment  served  with  notice  of  entry  is  a 
mere  irregularity,  and  it  is  sufficient  to  limit  time  to  appeal,  unless  re- 
turned with  notice  of  the  reason. 

N.  Y.  Baptist  Mission  Society  v.  Tabernacle  Baptist  Church,  9  App.  Div. 
527;  75  St.  Rep.  1111;  41  Supp.  720. 

A  notice  of  entry  of  judgment  may  be  served  before  retaxation  of  costs, 
and  such  notice  will  be  sufficient  to  limit  time  to  appeal. 
XI.  N.  Y.  A.  C.  29 
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defective,  for  the  reason  that  it  did  not  state  that  the  judgment 
was  "entered,"  but  substituted  the  word  "filed"  for  the  word 
"entered."  Some  time  after  30  days  from  the  service  of  these 
papers,  as  aforesaid,  had  expired,  the  defendant  served  notice 
of  appeal  from  the  said  interlocutory  judgment,  which  notice 
was  returned  as  served  too  late.  Defendant  now  makes  this 
motion  to  compel  plaintiff  to  accept  said  notice  of  appeal,  claim- 
ing that  the  time  to  appeal  had  not  commenced  to  run,  by  rea- 
son of  the  defects  in  the  said  papers  above  referred  to.    Section 

Limiting  Time  to  Appeal  to  Appellate  Division, — continued. 

Hewitt  v.  City  Mills,  136  N.  Y.  211;  49  St.  Rep.  335;  29  Abb.  N.  C.  459; 
32  N.  E.  768;  overruling  De  Mott  v.  Kendrick,  63  Hun,  112,  117;  43  St. 
Rep.  858;  17  Supp.  630. 

To  be  effectual  as  a  limitation  of  the  time  to  appeal,  the  notice  of  entry 
of  judgment  must  state  the  date  of  such  entry. 

It  is  not  sufficient  that  the  date  appear  in  some  other  part  of  the  docu- 
ment upon  which  the  notice  is  indorsed. 

Curtis  v.  Ritzman,  7  Misc.  400;  58  St.  Rep.  58;  27  Supp.  971. 

Where  upon  a  copy  of  the  judgment  served  was  indorsed  the  name  of 
the  attorney  with  his  postoffice  and  business  address,  and  the  notice  in- 
dorsed thereon  was  signed  by  the  attorney  without  giving  any  address,  it 
was  held  that  this  was  a  sufficient  notice  to  limit  time  to  appeal. 

People  v.  Keator,  101  N.  Y.  610;  3  N.  E.  903. 

A  notice  stating  that  a  paper  served  is  a  copy  of  an  order  made  and  en- 
tered on  the  29th  day  of  October,  where  the  order  was  in  fact,  made  on  the 
22nd,  is  not  sufficient  to  limit  the  time  to  appeal. 

Weeks  v.  Coe,  36  App.  Div.  339;  89  St.  Rep.  263;  55  Supp.  263. 

The  notice  to  be  effective  within  the  meaning  of  section  1351  of  the  Code 
of  Civil  Procedure  must  be  so  given  that  a  failure  to  observe  it  would  con- 
stitute negligence  upon  the  part  of  the  attorney  upon  whom  the  copy  order 
was  served. 

Weeks  v.  Coe,  36  App.  Div.  339;  89  St.  Rep.  263;  55  Supp.  263. 

A  notice  of  entry  of  an  order,  indorsed  upon  the  cover  of  the  copy  of  the 
order  served,  so  that  when  the  cover  is  folded  it  is  entirely  concealed,  and 
it  is  possible  to  open  and  read  the  copy  order  without  discovering  the  no- 
tice of  its  entry,  and  such  notice  is  not  as  a  matter  of  fact  discovered  by 
the  attorney  receiving  it,  is  not  a  sufficient  notice  to  limit  the  time  to  ap- 
peal. 

Weeks  v.  Coe,  36  App.  Div.  339;  89  St.  Rep.  263;  55  Supp.  263. 
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1351  of  the  Code  provides  that  the  appeal  must  be  taken  within 
30  days  after  service  upon  the  attorneys  for  the  appellant  of  "a 
copy  of  the  judgment  or  order  appealed  from,"  and  of  a  written 
notice  of  the  "entry"  thereof.  There  is  no  power  in  this  court, 
to  extend  a  party's  time  to  appeal  when  it  has  once  expired. 
Code,  §  784;  Clapp  v.  Hawley,  97  N.  T.  610.  As  we  have- 
seen,  however,  defendant  claims  that  no  valid  service  of  a  copy 
of  the  interlocutory  judgment  and  notice  of  entry  has  been 
made,  and  the  time  to  appeal  has  not  expired.     In  the  case  of 

Limiting  Time  to  Appeal  to  Appellate  Division,— continued. 

Where  the  copy  of  a  judgment,  required  by  §  1351  of  the  Code  of  Civil' 
Procedure  to  be  served  upon  the  unsuccessful  party  in  order  to  limit  hi* 
time  to  appeal,  was  not  attested  by  the  clerk,  and  the  notice  accompany- 
ing it  did  not  specify  the  place  of  its  entry  to  be  the  office  of  the  clerk  of 
the  city  and  county  of  New  York,  but  stated  that  the  judgment  was  en- 
tered, "in  the  office  of  the  clerk  of  the  supreme  court,"  it  was  held  that 
the  notice  was  not  sufficient. 

LivingBton  v.  N.  Y.  Elevated  R.  Co.  60  Hun,  473;  39  St.  Rep.  535;  15 
Supp.  191;  21  Civ.  Pro.  210. 

Where  an  alleged  copy  of  a  judgment  served  was  a  true  copy  except  that 
the  attestation  of  the  clerk,  required  by  sections  1236  and  1237  of  the  Code 
of  Civil  Procedure,  was  omitted,  it  was  held  that  the  paper  served  was 
not  a  complete  copy,  and  the  service  did  not  initiate  the  running  of  the 
time  limited  for  appealing. 

Good  v.  Daland,  119  N.  Y.  153;  28  St.  Rep.  935;  23  N.  E.  474. 

A  draft  of  judgment  in  an  action  tried  by  the  court,  which  was  filed  in 
the  county  clerk's  office  for  the  purpose  of  entry,  had  appended  to  it  the 
signature  of  the  judge  rendering  the  decision.,  The  copy  served  did  not 
have  upon  it  the  judge's  name.  It  was  held  that  this  fact  did  not  affect 
the  regularity  of  the  copy  served;  that  on  filing  the  decision,  it  was  the 
duty  of  the  clerk  to  enter  judgment  in  conformity  therewith,  without  fur- 
ther warrant;  that  the  signature  was  no  part  of  the  judgment. 

Clapp  v.  Hawley,  97  N.  Y.  610. 

An  extension  of  time  to  make  a  case  will  not  affect  the  statutory  limita- 
tion of  time  to  appeal. 

Durant  v.  Abendroth,  21  J.  &  S.  15. 

The  parties  may  by  stipulation  extend  the  period  prescribed  by  the  stat- 
ute within  which  an  appeal  may  be  taken. 

Bagley  v.  Jennings,  58  Hun,  56;  33  St.  Rep.  355;  11  Supp.  386;  19  Civ. 
Pro.  199. 
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Livingston  v.  N".  Y.  Elevated  Railroad  Co.  60  Hun,  473,  474 ; 
39  St.  Rep.  535;  15  Supp.  191;  21  Civ.  Pro.  210.  Mr.  Jus- 
tice Patterson  writes  as  follows,  viz. : 

"Strict  compliance  with  this  provision  [Code,  §  1351]  is  required,  to  op- 
erate a  limitation  of  the  time  allowed  [to  appeal];  and  so  much  do  the 
courts  favor  the  right  of  appeal  that  they  have  gone  to  great  length  in  up- 
holding the  most  technical  objections  to  the  sufficiency  of  the  papers  served 
pursuant  to  the  section  of  the  Code  referred  to." 

In  that  case  a  defect  not  more  serious  than  those  in  the  case 
at  bar  was  held  sufficient  to  uphold  a  claim  that  the  time  to  ap- 
peal had  not  commenced  to  run.  In  the  same  case,  Mr.  Justice 
Barrett,  writing  a  concurring  opinion,  states  that  an  acknowl- 
edgment of  the  receipt  of  the  defective  papers  by  the  appellant's 
attorneys,  and  an  expression  of  belief  on  their  part  that  their 

Limiting  Time  to  Appeal  to  Appellate  Division,— continued. 

An  omission  of  costs  in  the  entry  of  judgment  has  been  held  to  be  suf- 
ficient cause  for  dismissing  an  appeal  and  consequently  a  copy  of  such 
judgment  served  would  not  be  sufficient  to  comply  with  the  statutory  re- 
quirement for  limiting  time  to  appeal. 

Sherman  v.  Postley,  45  Barb.  348. 

2.  Effect  of  mailing  notice. 

Service  of  a  notice  of  judgment,  to  limit  the  time  for  appealing,  is  com- 
plete when  it  is  mailed  to  the  attorneys  of  the  other  party,  properly  ad- 
dressed, etc.,  whether  it  is  received  by  the  other  attorneys  or  not. 

Miller  v.  Shall,  67  Barb.  446. 

3.  Waiver  of  limitation. 

Where  the  respondent  appears  and  submits  points  on  the  merits,  it  is  too 
late  to  raise  the  question  of  the  sufficiency  of  the  proceedings  limiting  the 
time  to  appeal. 

Pickersgill  v.  Read,  7  Hun,  636. 

c.  Notice, 

1.  Form. 

The  sen-ice  of  a  mere  notice  of  the  entry  of  the  judgment  is  not  sufficient 
to  limit  the  time  to  appeal. 
Gillett  v.  Staples,  16  Hun,  587. 
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tune  to  appeal  had  commenced  to  run,  did  not  operate,  in  any 
sense,  as  a  waiver.  Again,  in  the  case  of  Good  v.  Daland,  119 
N.  Y.  153;  28  St  Rep.  935;  23  N.  E.  474,  it  was  held  that  a 
respondent,  in  moving  to  dismiss  an  appeal  on  the  ground  that 
the  time  for  appealing  had  expired  before  service  of  notice  of 
appeal,  stands  upon  a  strict  right,  and  must  show  a  strict  and 
technical  compliance  with  the  statute  on  his  port*  to  entitle  him 
to  the  relief  sought.  In  that  case  the  copy  served  was  a  true 
copy  of  the  judgment,  except  that  it  omitted  the  attestation  of 
the  clerk,  and  it  was  held  defective  and  not  operative  to  set  the 
time  to  appeal  running.  In  view  of  the  authorities  above 
quoted,  I  think  this  motion  must  be  granted,  notwithstanding 
the  trifling  nature  of  the  defects  above  enumerated.  No  costs. 
Motion  granted.     No  costs. 

Limiting  Time  to  Appeal  to  Appellate  Division,— continued. 

A  copy  of  the  judgment  must  be  served. 

Id. 

No  particular  form  of  words  is  prescribed  as  being  necessary. 

Baker  v.  Hatfield,  29  Hun,  670. 

Where  a  paper  which  bears  on  its  back  an  indorsement  of  the 
title  of  the  cause  and  statement  that  it  is  a  copy,  "certified  order 
affirming  order  of  reference,"  to  which  is  subscribed  the  name  of  the 
attorney  for  respondent  with  the  number  of  his  office,  and  is  ad- 
dressed to  and  served  on  the  attorney  for  the  appellant,  and  upon  the 
face  of  the  paper  appears  the  certificate  of  the  clerk  of  common  pleas  that 
the  paper  is  an  extract  from  the  minutes  of  the  court,  and  that  it  is  a  copy 
of  an  order  made  at  the  general  term  of  the  court,  it  waa  held  that  service 
of  such  paper  was  sufficient  to  limit  the  time  to  appeal* 

Devlin  v.  New  York,  62  How.  Pr.  164,  166. 

2.  Who  must  serve. 

The  notice  must  come  from  the  prevailing  party. 
Kilmer  v.  Hathorn,  78  N.  Y.  228,  231. 

3.  As  between  codefendants. 

In  an  action  brought  by  a  judgment  creditor  of  one  defendant  to  set  aside 
as  fraudulent,  a  conveyance  made  by  him  to  another  defendant,  the  plain- 
tiff recovered  a  judgment,  which  was  entered  and  notice  thereof  served,  un- 
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der  a  section  of  the  Code  similar  to  section  1351  of  the  Code  of 'Civil  Pro- 
cedure, upon  the  attorney  who  had  appeared  in  the  action  for  all  the  de- 
fendants, and  it  was  held  that  service  of  the  notice  limited  the  time  tm 
appeal  by  one  defendant  as  against  his  codefendant. 
Morrison  v.  Morrison,  16  Hun,  507. 

d.  When  new  notice  required. 

An  amendment  of  the   judgment  in  an   action  upon  a   material   point, 
makes  necessary  a  new  notice  of  entry  in  order  to  limit  the  time  for  appeal. 
Brown  v.  Hardie,  5  Robt.  678.    ■ 
Smith  v.  Evans,  1  Abb.  N.  C.  396. 
A  mere  notice  of  permission  to  amend  is  not  sufficient. 
Brown  v.  Hardie,  5  Robt.  678. 


ROOK  v.  DICKINSON. 

[38  Misc.  690;  112  St.  Rep.  287;  78  Supp.  287.] 
{Steuben  County  Court.    September,  1902.) 

1.  Attorney — Lien  for  Costs — Supplementary  Proceedings. 

An  attorney  for  a  creditor  in  supplementary  proceedings  has  no  lien  for 
costs,  so  as  to  authorize  the  continuance  of  the  proceedings  after  the 
judgment  is  satisfied. 

2.  Same — Satisfaction  of  Judgment. 

Where,  pending  proceedings  supplementary  to  execution,  the  judgment 

Note. — Attorney's  Lien  in  Supplementary  Proceedings. 

The  amendment  to  section  66  of  the  Code  of  Civil  Procedure,  made  in 
1899,  gives  an  attorney  a  lien  for  services  in  a  special  proceeding.  Prior 
to  that  time  the  section  referred  to  applied  only  to  actions. 

A  proceeding  supplementary  to  execution  is  a  special  proceeding. 

Code  Civ.  Pro.  f  2433. 

The  case  in  the  text  might  give  the  impression  that  a  client  could  settle 
a  matter  with  his  debtor  where  an  attorney  had  commenced  supplement- 
ary proceedings  and  that  the  attorney  could  not  continue  the  proceedings 
for  his  own  benefit  in  any  case;  and  this  because,  as  the  opinion  says,  an 
attorney  has  no  lien  for  costs  in  supplementary  proceedings. 

In  support  of  that  proposition  the  court  cites  Paterson  Bros.  v.  Goorley, 
14  Misc.  66;  69  St  Rep.  651;  35  Supp.  297.    This  case  was  decided  before 
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is  satisfied,  and  there  is  no  evidence  that  the  judgment  creditor  is  in- 
solvent, the  proceedings  will  not  be  kept  alive  to  enable  the  attorney 
for  the  creditor  to  recover  his  costs  of  the  judgment  debtor. 
3.  Infants — Judgment. 

A  judgment  against  an  infant  defendant  without  the  appointment  of 
a  guardian  ad  litem  is  not  void,  but  voidable. 

Action  by  James  H.  Eook  against  Wilson  Dickinson.  Judg- 
ment for  plaintiff.  Motion  to  dismiss  proceedings  supplement- 
ary to  execution.     Granted. 

Francis  J.  Wood,  for  creditor. 

Heminway  &  Havsner,  for  debtor. 

Wheeler,  S.  (acting  as  Steuben  county  judge).  The  de- 
fendant debtor  moves  to  dismiss  these  proceedings  on  the  ground 
that  since  their  institution  the  judgment  upon  which  they  are 
based  has  been  canceled  and  satisfied.  The  papers  show  that 
when  the  defendant  was  served  with  the  summons  and  com- 
plaint in  the  said  action  and  the  judgment  recovered  therein  he 
was  an  infant,  and  that  no  guardian  ad  litem  was  ever  appointed 
for  him  in  the  action.  This  only  makes  the  judgment  irregu- 
lar and  voidable,  but  not  void.  McMurray  v.  McMurray,  66 
N.  Y.  175.  Also,  see  many  cases  cited  in  Bliss'  Ann.  Code 
(5th  Ed.)  457.  The  debtor  proves  that  the  judgment  has  been 
satisfied  since  the  beginning  of  these  supplementary  proceed- 
ings, and  claims  that,  the  judgment  having  been  satisfied,  pro- 
ceedings should  be  dismissed.     The  creditor's  attorney  claims 

Attorney's  Lien  in  Supplementary  Proceedings, — continued. 

the  amendment  of  section  66  of  the  Code  of  Civil  Procedure  above  re- 
ferred to. 

It  should  be  noted  that  section  66  does  not  refer  to  a  lien  for  costs  only, 
but  for  the  attorney's  entire  compensation. 

It  would  seem  that  the  rules  applicable  to  attorney's  liens  in  an  action 
should  properly  apply  to  supplementary  proceedings. 

No  other  adjudicated  cases  have  been  found  upon  the  precise  point. 
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that,  although  the  judgment  be  satisfied,  nevertheless  the  pro- 
ceedings should  be  continued,  or  at  least  should  not  be  dismissed 
until  the  attorney's  lien  for  costs  in  the  action  be  paid.  Both 
the  counsel  for  the  debtor  and  the  creditor  agree  that  the  judg- 
ment creditor's  attorney  has  no  lien  for  costs  in  proceedings  sup- 
plementary to  execution,  and  it  is  held  to  be  so  in  the  case  of 
Paterson  Bros.  v.  Goorley,  14  Misc.  56;  69  St.  Bep.  651;  35 
Supp.  297.  The  papers  in  the  case  do  not  show  that  the  judg- 
ment creditor  is  insolvent  It  is  a  well-established  principle 
of  law  that  all  .persons  are  presumed  to  be  solvent  The  credit- 
or's attorney  cites  one  case  (Shaunessy  v.  Traphagen,  13  St. 
Rep.  754)  holding  that  a  satisfaction  of  the  judgment  must  not 
be  allowed  to  prejudice  the  lien  of  the  attorney  who  recovered 
the  judgment,  and  that  the  proceedings  might  be  continued  for 
the  preservation  of  such  lien.  This  case  was  decided  by  the 
city  court  of  New  York.  Opposed  to  this  case  is  the  case  of 
Avery  v.  Ackart,  20  Misc.  631 ;  80  St.  Rep.  1085 ;  46  Supp. 
1085,  which  is  a  county  court  case.  But  it  seems  to  me  that  the 
cases  of  Lee  v.  Vacuum  Oil  Co.  126  N.  Y.  579;  38  St  Rep. 
662;  27  N.  E.  1018,  and  Poole  v.  Belcha,  131  X.  Y.  200;  30 
K*.  E.  53 ;  42  St  Rep.  856,  practically  dispose  of  the  questions 
arising  upon  this  motion,  and  adversely  to  the  creditor.  These 
cases  hold  that  section  66  of  the  Code  of  Civil  Procedure  gives 
the  attorney  for  the  plaintiff  a  lien  upon  his  client's  cause  of  ac- 
tion, etc.,  but  does  not  prevent  the  parties  to  the  action  from 
settling  the  same,  or  the  client  from  releasing  a  judgment  in  his 
favor,  ani  that,  if  a  release  has  the  effect  to  defraud  the  attor- 
ney, the  court  may  and  should  set  it  aside,  in  order  to  protect 
the  lien ;  but  that  the  judgment  will  not  be  kept  alive  after  the 
release,  unless  necessary  for  the  protection  of  the  attorney. 
Therefore,  to  warrant  the  court  in  disregarding  the  settlement 
or  release  made  between  the  parties  in  an  action,  it  must  be 
shown  that  to  give  full  effect  to  them  will  operate  as  a  fraud 
upon  the  attorney,  or  to  his  prejudice,  by  depriving  him  of  his 
costs,  or  turning  him  over  to  an  '  irresponsible  client  Upon 
this  motion  it  does  not  appear  that  the  judgment  creditor  is  in- 
solvent, or  that  the  attorney  for  the  plaintiff  would  be  turned 
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over  to  an  irresponsible  client^  or  that  anything  has  been  done  to 
deprive  the  attorney  of  his  costs  in  the  action  in  which  the  judg- 
ment was  recovered.  The  satisfaction  of  the  judgment  still 
stands,  and  no  application  has  been  made  to  vacate  it.  There- 
fore, presuming  that  the  judgment  creditor  and  plaintiff  is  sol- 
vent, his  attorney  can  get  his  costs  out  of  him,  and  is,  therefore, 
not  prejudiced  or  otherwise  injured.  That  being  the  case,  there 
is  no  necessity  of  attempting  to  keep  the  proceedings  alive  or 
continued  for  the  purpose  of  paying  the  costs  to  the  attorney, 
who  has  apparently  another  remedy  which  will  give  him  those 
costs.  Application  of  the  judgment  debtor  granted,  without 
costs  to  either  party  as  against  the  other. 

Motion  granted,  without  costs  to  either  party. 


TULA  v.  NEW  YOEK  &  Q.  C.  R  CO. 

[89  Misc.  59;  112  St.  Rep.  770;  78  Supp.  770.} 

(Supreme  Court,  Trial  Term,  Queens  County.    October,  1902.) 

Presumptions — Failure  to  Call  Witnesses. 

In  an  action  by  a  passenger  on  a  street  car  for  personal  injuries,  the 
fact  that  defendant  railroad  company  did  not  call  as  witnesses  passen- 
gers whose  names  were  taken  by  the  conductor  at  the  time  of  the  ac- 
cident raises  no  presumption  that  they  would  have  testified  against 
the  company  if  they  had  been  called.* 

Action  by  Frank  Tula  against  the  New  York  &  Queens  Coun- 
ty Railroad  Company  for  damages  by  being  thrown  from  a 
street  car.  Verdict  for  defendant  Motion  for  a  new  trial. 
Denied. 

•For  notes  on  "Presumption  from  Failure  to  Produce  Witness  or  Evi- 
dence," see  3  Ann.  Cas.  32-35  and  10  Ann.  Cas.  385-389. 

See  also  Banagan  v.  Clark,  11  Ann.  Cas.  123;  37  Misc.  483;  109  St.  Rep. 
1019;  75  Supp.  1019;  and  Kane  v.  Rochester  Ry.  Co.  11  Ann.  Cas.  323;  74 
App.  Div.  575;  111  St.  Rep.  776;  77  Supp.  776. 
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Joseph  Fitch,  for  plaintiff. 

W.  E.  Stewart,  for  defendant. 

Gaynor,  J.  The  conductor  testified  that  he  took  the  names 
of  passengers  on  the  car  at  the  time  of  the  accident  for  wit- 
nesses ;  but  none  of  them  was  called  as  a  witness.  Counsel  for 
the  plaintiff  argued  to  the  jury  that  it  was  the  duty  of  the  de- 
fendant to  call  them,  and  that  the  presumption  of  law  was  that 
if  called,  their  "testimony  would  be  against  the  defendant  The 
court  charged  the  jury  that  the  defendant  was  under  no  duty 
to  call  them ;  that  there  was  no  such  presumption,  and  that  the 
case  had  to  be  decided  on  the  evidence  produced,  and  without 
regard  to  the  failure  of  the  defendant  to  call  such  passengers; 
and  this  was  excepted  to.  I  am  aware  of  no  rule  creating  such 
a  presumption  against  a  party,  or  even  permitting  the  testimony 
he  presents  to  be  looked  upon  less  favorably,  for  his  failure  to 
call  other  persons  as  witnesses,  except  in  the  case  of  witnesses 
in  the  employ  of  the  party,  or  in  some  other  way  so  related  to 
or  associated  with  him  that  the  law  presumes  that  they  would 
be  favorably  disposed  to  him  if  called ;  and  in  such  case  it  must 
be  made  to  appear  that  such  persons  were  witnesses  of  the  oc- 
currence in  order  that  the  presumption  may  arise  at  all.  Pas- 
sengers on  a  car  do  not  come  in  such  category  in  respect  of  either 
party  in  cases  like  this.  Prudence  dictates  to  each  party  to  get 
their  names,  if  possible,  but  failure  to  call  them  as  witnesses 
amounts  to  nothing.  I  have  not  overlooked  the  case  of  Pronk 
v.  Brooklyn  Heights  Kailroad  Co.  68  App.  Div.  390 ;  108  St. 
Rep.  375 ;  74  Supp.  375.  The  reasoning  there  seems  to  be  on 
the  assumption  that  such  presumption  does  arise  against  a  party 
in  respect  of  witnesses  in  no  way  connected  with  him;  but  I 
cannot  believe  that  such  a  thing  was  really  meant  to  be  decided. 
The  direct  and  easy  answer  to  the  proposition  claimed  there 
was,  it  is  true,  that  the  law  allowed  no  such  presumption.  That 
the  court,  instead  of  making  such  answer,  went  on  the  theory 
that  the  law  did  allow  it,  and  then  reasoned  out  the  case  in  fa- 
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tot  of  the  respondent  in  another  way  which  avoided  the  force 
of  the  point,  should  not  suffice  to  establish  a  rule  of  law  that 
such  a  presumption  does  exist. 
Motion  denied. 


TOWN  OF  SMITHTOWN  v.  ELY; 

[75  App.  Div.  809;  112  St.  Rep.  178;  78  Supp.  178.] 

{Supreme   Court,   Appellate   Division,   Second   Department.    October  10, 

1902.) 

1.  Instructions — Failubx  to  Except— Law  op  the  Case. 

A  charge  to  which  no  exception  is  taken  must,  on  appeal,  be  assumed,  go 
far  as  the  case  is  concerned,  to  correctly  state  the  law. 

2.  Highways — Proof  of  User, 

That  a  highway  between  two  lines  of  fences  was  for  generations  open  to 


Note. — Highways  by  User, 

a.  Statute.— 459. 

b.  In  general.— 459. 

c  Power  and  duties  of  commissioners.— 462. 

d.  Evidence.— iM. 

e.  Presumption  where  user  is  less  than  statutory  period.— 464. 


Statute. 


"All  lands  which  shall  have  been  used  by  the  public  as  a  highway  for  the 
period  of  twenty  years  or  more,  shall  be  a  highway,  with  the  same  force 
and  effect  as  if  it  had  been  duly  laid  out  and  recorded  as  a  highway,  and 
the  commissioners  of  highways  shall  order  the  overseers  of  highways  to 
open  all  such  highways  to  the  width  of  at  least  two  rods." 

Laws  of  1890,  ch.  568,  §  100.     (Highway  Law.) 

b.  In  general. 

In  order  to  create  a  highway  by  user,  the  use  must  be  like  that  of  high- 
ways in  general,  and  the  road  must  not  only  be  traveled  upon,  but  it  must 
be  kept  in  repair,  taken  in  charge  and  adopted  by  the  public  authorities. 

People  v.  Underbill,  144  N.  Y.  316,  324;  63  St  Rep.  710;  39  N.  E.  333. 

Hatter  of  Hunter,  47  App.  Div.  102,  105;  96  St.  Rep.  169;  62  Supp.  169. 
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public  travel,  and  was  used  by  the  public  generally,  is  sufficient  proof 
of  user  of  all  portions  thereof. 
3.  Same — Notice  to  Remove  Encroachment. 
Under  Laws  1890,  c.  568,  §  105,  requiring,  before  action  to  remove  an 
encroachment  from  a  highway,  that  notice  be  given  directing  its  re- 
moval within  a  specified  time,  not  more  than  60  days  after  service  of 
the  notice,  notice  of  a  reasonable  length,  and  not  of  60  days,  is  re- 
quired.   - 

Appeal  from  trial  term,  Suffolk  county. 
Action  by  the  town  of  Smithtown  against  Caroline  D.  Ely* 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  a 

Highways  by  User, — continued. 

No  formal  action  or  ordinance  by  the  authorities  having  such  matters  in 
charge  is  necessary. 

Matter  of  Hunter,  163  N.  Y.  542;  57  N.  E.  735. 

The  uninterrupted  user  of  land  by  the  public  as  a  public  highway  for 
twenty  years  makes  it  a  public  highway,  under  the  statute,  though  the- 
owner  be  a  lunatic,  an  infant,  or  a  married  woman,  and  has  no  knowledge- 
thereof  during  the  entire  time. 

De ven peck  v.  Lambert,  44  Barb.  596. 

Where  there  is  uncontradicted  evidence  that  land  has  been  used  as  a  pub- 
lic thoroughfare  for  the  statutory  period,  this  is  sufficient  to  raise  a  pre- 
sumption that  it  was  one  of  the  public  streets. 

Zwack  v.  N.  Y.  Lake  Erie  &  W.  R.  Co.,  8  App.  Div.  483;  40  Supp.  821. 

Acceptance  may  be  proved  by  long  public  use  or  by  the  acts  and  conduct 
of  the  public  authorities  recognizing  and  adopting  the  highway. 

People  v.  Loehfelm,  102  N.  Y.  1 ;  5  N.  E.  783. 

If  mere  user  by  the  public,  without  any  action  of  town  authorities,  lay- 
ing out,  recording,  improving  or  accepting  a  road  can  make  it  a  highway 
(a  point  not  determined),  such  user  must  continue  for  at  least  twenty 
years. 

Matter  of  Shawangunk  Kill  Bridge,  100  N.  Y.  642;  3  N.  E.  679. 

"The  mere  fact  that  a  portion  of  the  public  travel  over  a  road  for  twenty 
years  cannot  make  it  a  highway;  and  the  burden  of  making  highways  and 
sustaining  bridges  cannot  be  imposed  upon  the  public  in  that  way. 

There  must  be  more.  The  user  must  be  like  that  of  highways  generally. 
The  road  must  not  only  be  traveled  upon,  but  it  must  be  kept  in  repair  or 
taken  in  charge  and  adopted  by  the  public  authorities. 

We  think  all  this  is  implied  in  the  words  'used  as  public  highways.' " 
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motion  for  a  new  trial  made  on  the  minutes,  defendant  appeals. 
Affirmed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Jenks, 
Woodward,  and  Hirschberg,  JJ. 

W.  P.  Knapp,  for  appellant. 
Bowland  Miles,  for  respondent. 

Hirsciiberg,  J.     This  action  is  brought  by  the  commission- 
Hiohways  bt  Uses, — continued. 

Speir  v.  Town  of  New  Utrecht,  121  N.  Y.  420;  31  St  Rep.  414;  24  N.  E. 
G92. 

The  fact  that  a  road  has  been  used  for  public  travel  many  years,  and 
had  been  recognized  and  treated  by  the  constituted  authorities  of  the  town 
•as  a  highway,  gives  that  character  to  it,  for  the  purposes  of  making  the  de- 
fendant responsible  to  a  traveler  upon  it  for  injuries  sustained  by  him  in 
consequence  of  the  negligence  of  the  commissioners  in  failing  to  keep  it  in 
suitable  condition  and  repair. 

Sewell  v.  City  of  Cohoes,  75  N.  Y.  45. 

Ivory  v.  Town  of  Deerpark,  116  N.  Y.  476,  482;  27  St.  Rep.  643;  22  N. 
E.  1080. 

Declarations  of  the  owner  of  land,  which  the  people  at  large  are  con- 
stantly using  as  a  public  highway  without  asking  any  leave  of  him,  to  the 
•effect  that  he  owns  the  land  and  has  not  dedicated  it  to  the  public  and 
that  he  will  stop  such  use  of  it,  avail  him  nothing,  under  the  statute,  un- 
less he  actually  interrupt  such  user  before  the  expiration  of  twenty  years 
from  its  commencement. 

Devenpeck  v.  Lambert,  44  Barb.  506. 

When  a  highway  is  established  by  prescription  or  user,  the  actual  pub- 
lic use  defines  the  extent  of  the  easement,  and  the  same  rule  exista  as  to 
roads  of  express  or  implied  dedication. 

Walker  v.  Caywood,  31  N.  Y.  51,  63. 

A  road  used  as  a  public  highway,  for  twenty  years  next  preceding  the 
2 1st  of  March,  1797,  becomes  a  public  highway,  though  not  recorded  and 
it  does  not  cease  to  be  a  highway,  though  originally  leading  to  a  dock  and 
landing  which  have  been  changed,  and  though  some  part  of  the  way  has 
been  appropriated  and  built  upon,  if  the  passage  continues  open  to  the 
same  dock  and  landing. 

Galatian  v.  Gardner,  7  Johns.  106. 
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era  of  highways  of  the  town  of  Smithtown,  in  Suffolk  county,, 
in  the  name  of  the  town,  pursuant  to  the  provisions  of  section 
105  of  the  highway  law  (chapter  568,  Laws  1890),  to  compel 
the  defendant  to  remove  a  fence  which  is  claimed  to  encroach 
upon  the  southerly  side  of  a  public  highway.  The  highway  in 
question  was  originally  laid  out  by  commissioners  appointed 
under  an  act  of  the  colonial  legislature  passed  June  19,  1703, 
entitled  "An  Act  for  the  Laying  Out,  Regulateing,  Clearing 
and  Preserving  Publick  Comon  highways  thro'out  this  Colony." 
See  chapter  131,  p.  532,  1  Colonial  Laws  N.  Y.     The  highway,. 

Highways  bt  Uses, — continued. 

Under  the  law  of  1813,  2  R.  L.  277,  it  was  held  in  an  action  for  tres- 
pass quare  dausum  fregit,  by  the  owner  of  the  land  taken  for  the  road 
against  a  person  for  entering  and  passing  over  the  same,  that  the  use  of  a 
road  as  a  public  highway  for  twelve  years  was  prima  facie  evidence  of  it  a 
being  laid  out  by  the  proper  authority. 

Colden  v.  Thurber,  2  Johns.  424. 

A  way  opened  by  the  owners  of  private  lands  for  the  accommodation  of 
the  lands  through  and  to  which  it  leads,  and  never  laid  out  as  a  public 
road,  must  be  deemed  a  private  way,  even  if  the  public  are  permitted  to* 
travel  over  it,  where  it  is  not  shown  to  have  been  ever  dedicated  to  and  ac- 
cepted and  worked  or  taken  in  charge  by,  the  public  as  a  public  highway. 

Palmer  v.  Palmer,  150  X.  Y.  139;  44  N.  E.  966. 

Speir  v.  Town  of  New  Utrecht,  121  N.  Y.  420;  31  St  Rep.  414;  24  N. 
E.  692. 

Harriman  v.  Howe,  78  Hun,  280;  60  St  Rep.  225;  28  Supp.  858. 

The  mere  intention  of  the  owners 'of  the  land  is  not  material,  under  the- 
statute  declaring  that  all  roads  not  recorded  shall  be  deemed  public  high- 
ways from  the  mere  fact  that  they  have  been  used  as  such  for  twenty  years 
or  more. 

Devenpeck  v.  Lambert,  44  Barb.  596. 

c.  Power  amd  duties  of  commissioners* 

The  act  relative  to  highways,  authorizing  commissioners  to  ascertain,  de- 
scribe and  enter  of  record  roads  used  as  public  highways  for  twenty  years, 
confers  no  authority  upon  the  commissioners  to  adjudge  what  was  origi- 
nally intended  in  relation  to  the  width  or  location  of  the  road,  any  fur- 
ther than  such  intention  is  manifested  by  actual  user,  and  they  cannot  en* 
large  the  width  of  the  road  or  change  its  location. 

People  v.  Judges  of  Cortland t,  24  Wend.  491. 
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as  laid  out,  commenced  at  East  Hampton,  and  extended  westr 
erly  the  entire  length  of  Long  Island,  and  has  always  been 
known  as  the  "Middle  Country  Road."  Its  course  was  not  de- 
fined by  any  accurate  survey,  but  it  is  claimed  on  the  plaintiffs, 
behalf  that  the  highway,  as  actually  constructed  and  used  in 
front  of  the  defendant's  premises,  was  indicated  by  the  fence 
which  stood  upon  the  line  of  the  road  for  very  many  years  un- 
til 1873,  in  which  year  the  old  fence  was  removed,  and  a  new 
one  substituted,  not  upon  the  line,  but  further  out  into  the  road. 
The  defendant  claims  that  the  new  fence  was  placed  upon  the 

Highways  by  User, — continued. 

1  -    ■ 

Ivory  v.  Town  of  Deerpark,  116  N.  Y.  476,  482;  27  St.  Rep.  643;  22  N. 
E.  1080. 

The  case  last  cited  was  decided  under  1R.S.  521,  §  100,  and  so  far  a* 
the  question  of  user  is  concerned  that  section  is  similar  to  the  present  law. 

In  ascertaining  and  describing  a  road  which  has  not  been  laid  out,  but 
has  become  a  highway  merely  by  public  use  for  twenty  years,  the  power 
of  the  highway  commissioners  is  limited  to  ascertaining  the  boundaries  of 
the  road  according  to  the  actual  use  for  the  twenty  years. 

Talmage  v.  Huntting,  29  N.  Y.  447. 

They  have  no  right  in  the  exercise  of  this  power  to  alter  or  change  the 
boundaries. 

Id. 

The  failure  of  the  commissioners  of  highways  to  cause  a  public  highway, 
long  in  use,  to  be  opened  to  its  full  statute  width  for  a  period  of  thirty 
years,  does  not  operate  to  extinguish  the  rights  of  the  public  to  the  parts 
not  so  opened  and  worked*. 

Walker  v.  Caywood,  31  N.  Y.  51,  62. 

Galatian  v.  Gardner,  7  Johns.  105. 
•  Where  there  has  been  such  user  of  a  road  by  the  public  for  twenty  years, 
as  would  justify  a  record  of  it  as  a  public  highway,  and  it  has  either  been 
kept  in  repair  or  taken  in  charge  by  the  public  authorities,  the  fact  that 
they  failed  to  perform  their  duty  to  record  it  does  not  change  the  man- 
date of  the  statute  that  it  shall  be  deemed  a  public  highway. 

Lewis  v.  N.  Y.  Lake  Erie  &  W.  R.  Co.,  123  N.  Y.  496;  34  St  Rep.  373; 
26  N.  E.  357. 

The  statute  makes  it  a  highway  if  in  fact,  it  has  been  used  for  twenty 
yearn,  independent  of  any  judgment  of  the  highway  commissioners. 

Snyder  v.  Plass,  28  N.  Y.  465,  475. 
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line  of  the  old  one.  The  verdict  of  the  jury  favors  the  plain- 
tiffs contention,  and,  while  the  issue  was  sharply  contested  upon 
conflicting  testimony,  it  was  left  to  the  jury  to  determine  as  a 
question  of  fact,  in  an  excellent  and  impartial  charge,  to  which 
no  exception  was  taken,  and  it  cannot  be  said  that  the  conclu- 
sion reached  is  without  sufficient  support 

It  is,  however,  contended  by  counsel  for  the  appellant  that 
the  colonial  act  was  unconstitutional  and  void,  inasmuch  as  no 
provision  was  made  in  it  for  compensation  to  those  whose  land 
should  be  taken  for  the  purposes  of  the  highway.  The  argu- 
ment is  based  upon  the  idea  expressed  in  Bradshaw  v.  Rodgers, 
20  Johns.  103,  106,  to  the  effect  that  although  no  binding  con- 
stitutional inhibition  may  exist,  prohibiting  the  taking  of  pri- 
vate property  for   public    purposes   without  compensation,  yet 

Highways  by  User, — continued. 

d.  Evidence. 

Where  witnesses,  examined  in  18G3,  testified  that  they  lived  on  and  used 
the  road  in  question  as  long  ago  as  in  1840,  and  that  since  then  the  road 
had  been  travelled  and  worked  like  other  highways,  the  use  of  the 
road  by  the  witnesses  was  such  evidence  of  user  as  early  as  1840  as  would, 
unexplained,  authorize  the  inference  that  it  was  used  by  the  public  from 
that  time,  and  that  the  public  right  was  perfect. 

Chapman  v.  Swan,  65  Barb.  210. 

e.  Presumption  ichere  user  is  less  than  statutory  period. 

The  public  may  use  as  a  thoroughfare,  the  land  of  an  individual  for  a 
period  short  of  twenty  years,  with  the  assent  of  the  owner  of  the  soil,  and 
a  dedication  of  the  public  right  of  way  may  be  presumed. 

Clements  v.  Village  of  West  Troy,  10  How.  Pr.  199,  206. 

Where  a  street  in  the  city  of  New  York  was  widened  from  40  to  60  feet, 
and  accordingly  used  by  the  public  for  nineteen  years,  although  no  legal 
measures  had  been  taken  to  divest  the  title  of  the  owner,  it  was  held  that 
the  failure  of  the  claimant  to  make  claim  for  such  a  length  of  time,  con- 
nected with  his  acts,  such  as  the  payment  of  an  assessment  for  paving  the 
street  to  the  full  width,  and  the  recognition  of  the  appropriation  of  the 
20  feet,  were  sufficient  to  establish  the  right  of  the  public  to  the  use  of  the 
street  to  the  full  width  of  60  feet 

Denning  v.  Roome,  6  Wend.  651. 
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such  limitation  of  power  is  only  "declaratory  of  a  great  and 
fundamental  principle  of  government;  and  any  law  violating 
that  principle  must  be  deemed  a  nullity,  as  it  is  against  natural 
right  and  justice."  It  might  be  a  sufficient  answer  to  this  con- 
tention to  say  that  no  question  is  presented  of  the  taking  of  de- 
fendant's land  without  compensation.  The  question  is  whether 
the  defendant  has  taken  a  portion  of  the  land  belonging  to  the 
public.  But  in  any  view  the  point  has  no  application  to  this 
action,  as  whatever  right  to  compensation  may  have  originally 
existed  must  be  deemed  to  have  been  waived  in  the  long  lapse  of 
time.  Indeed,  the  dispute  at  the  trial  was  not  so  much  upon 
the  question  of  the  validity  as  of  the  identity  of  the  road.  But 
that  a  road  had  actually  existed  by  the  user  of  two  centuries  ap- 
pears to  have  been  conceded,  and  that  fact  would  sustain  the 
allegation  of  the  complaint  that  "said  highway,  or  so  much 
thereof  as  is  embraced  within  the  limits  of  the  town  of  Smith- 
town,  has  been,  and  still  is,  a  lawful  public  highway,"  etc.  The 
charge  of  the  learned  trial  justice  was  based  upon  the  fact  of 
the  user,  rather  than  upon  the  colonial  act.     He  said: 

"It  appears  by  the  testimony,  simply  stated,  that  about  two  centuries 
ago  a  highway  was  laid  out  through  this  island.  The  description  of  that 
highway  in  1737  is  vague  and  indefinite,  and  not  sufficiently  clear  to  enable 
us  to  follow  it  from  town  to  town  and  from  village  to  village,  and  deter- 
mine intelligently  and  accurately  just  where  in  the  olden  times  they  in- 
tended to  place  its  two  lines.  You  have  heard  a  good  deal  of  discussion 
as  to  whether  the  case  should  not  be  dismissed  because  of  the  vagueness 
and  obscurity  of  that  description.  I  then  stated,  what  I  now  repeat,  that 
in  those  times,  I  assume,  the  surveyors  followed  the  description;  that 
though  there  are  no  courses  in  this  description  which  would  guide  us,  and 
though  there  were  no  monuments  placed  along  the  side  of  the  highway  that 
could  be  depended  upon  by  subsequent  surveyors,  still,  after  this  descrip- 
tion had  been  made,  the  road  came  into  existence  as  either  a  pathway,  a 
lane,  or  a  way,  and  that  it  was  traveled  over  for  nearly  two  hundred  years, 
and  had  been  so  used  for  a  certain  width  and  between  certain  towns  for  a 
long  period  of  time.  Therefore,  upon  the  motion  to  dismiss  I  decided, 
after  some  hesitation,  that  the  road  as  it  came  into  existence  after  this  old 
description  was  made — what  the  people  believed  was  intended  to  be  de- 
scribed in  the  paper,  and  what  they  used  as  having  been  given  to  them  for 
a  highway — was  for  all  purposes  the  highway  about  which  we  have  been 
XI.  N.  Y.  A.  C.  30 
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talking.    That  means,  as  you  will  at  onoe  see,  what  has  been  used  by  the 
people  of  this  town  from  time  immemorial  as  a  highway." 

No  exception,  as  I  have  said,  having  been  taken,  this  must 
be  assumed,  so  far  as  this  case  is  concerned,  to  be  a  correct  state- 
ment of  the  law.  Howard  v.  Ludwig,  171  N.  Y.  507,  509 ;  G  t 
N.  E.  172. 

Neither  can  I  see  any  force  in  the  appellant's  claim  that 
there  was  no  proof  of  actual  user  by  the  public  of  that  portion 
of  the  highway  lying  southerly  of  the  fence  as  it  now  exists. 
There  is,  to  be  sure,  no  proof  that  any  particular  individual 
walked  or  rode  upon  that  specific  portion  of  the  soil,  but  it  is 
sufficient  that  the  highway  between  the  two  lines  of  fences — the 
one  on  the  north  and  the  one  on  the  south — was  for  generations 
open  to  public  travel,  and  used  by  the  public  generally. 

I  find  the  notice  given  to  the  defendant,  requiring  her  to  re- 
move the  fence,  sufficient,  under  the  terms  of  the  statute.  Sec- 
tion 105  of  the  highway  law,  supra,  provides  that  before  the 
commencement  of  the  action  the  owner  or  occupant  of  the  land 
shall  be  served  with  a  notice  "specifying  the  extent  and  location 
of  such  obstruction  or  encroachment,  and  directing  such  owner 
or  occupant  to  remove  the  same  within  a  specified  time,  not 
more  than,  sixty  days  after  the  service  of  the  notice."  It  may 
be  conceded  that  the  notice  must  be  a  reasonable  one,  and  it  is 
not  claimed  that  the  notice  given  in  this  case  (15  days)  was  un- 
reasonable. The  appellant  insists  that  the  statute  requires  a 
notice  of  at  least  60  days,  on  the  authority  of  Case  v.  Thomp- 
son, 6  Wend.  634.  The  statute  under  consideration  in  that 
case  (2  Rev.  Laws,  p.  283,  §  39)  required  that  when  a  road 
was  laid  out  the  owner  or  occupant  should  have  60  days'  notice 
to  remove  fences,  and  the  controversy  related  to  whether  the 
same  notice  was  required  when  a  road  was  altered  as  when  it 
was  first  laid  out 

Other  questions  are  raised  which  do  not  seem  to  require  de- 
cision. The  general  principles  applicable  to  the  practice  re- 
quired in  cases  of  this  character  appear  to  have  been  conformed 
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to  as  settled  in  the  case  of  James  v.  Sammis,  132  'N.  Y.  239 ; 
30  N.  E.  502;  43  St  Rep.  910. 

The  judgment  and  order  should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.     All  concur. 


BATT  v.  KELLY. 

[75  App.  Div.  321;  112  St.  Rep.  U2;  78  Supp.  !#.] 
{Supreme  Court,  Appellate  Division,  Second  Department.  October  10, 1902.) 

1.  Party  Walls — Flues — Easement — Injunction. 
The  owner  of  two  adjoining  lots  built  a  brick  house  on  one,  and  sold 
such  lot  to  plaintiff.  The  west  wall  of  the  house  was  a  party  wall, 
the  line  between  the  lots  running  through  the  center  of  such  wall.  The 
flues  for  the  house  were  built  in  this  wall,  and  intended  only  for  the 
use  of  such  house,  though  they  extended  two  inches  west  of  the  lot 
line.     The  other  lot  was  afterwards  sold  to  defendant,  who  built  a 

$Tote. — Use  of  Pabtt  Walls. 

A  party  wall  is  for  the  mutual  convenience  and  benefit  of  adjoining 
property  owners  and  the  only  restriction  upon  its  use  by  either  is  that  that 
use  shall  not  be  detrimental  to  the  other. 

Negus  y.  Becker,  143  N.  Y.  303;  62  St.  Rep.  313;  38  N.  E.  290. 

Brooks  y.  Curtis,  50  N.  Y.  639. 

Either  owner  may  use  it  for  the  purpose  for  which  it  was  erected  and 
designed  by  the  nature  of  its  construction. 

Keller  v.  Abraham,   13  Daly,   188. 

The  owner  of  either  building  has  the  right  to  make  such  use  of  the  party 
wall  as  his  interest  or  convenience  requires,  and  when,  from  natural 
causes,  such  as  decay  and  the  action  of  the  elements,  it  is  no  longer  safe 
or  fit  for  use,  either  party  has  the  right  to  take  it  down  and  remove  it. 

Reynolds  v.  Fargo,  1  Sheld.  531. 

And  the  wall  may  be  used  by  either  owner  not  only  for  the  support  of 
beams  and  for  the  construction  therein  of  fire-places  and  flues,  but  also  to 
form  a  complete  and  perfect  junction  in  an  ordinary  good  mechanical  man- 
ner, between  it  and  the  exterior  walls  of  his  building. 

Nash  v.  Kemp,  49  How.  Pr.  522. 

Either  adjoining  owner  of  a  party  wall  may  make  any  use  of  it  that 
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house  thereon,  using  the  party  wall,  and  building  flues  for  her  house 
in  the  west  wall  thereof.  Afterwards  defendant  cut  into  the  flues 
in  the  party  wall,  and  connected  stoves  therewith,  and  by  such  use  of 
the  flues  filled  plaintiff's  premises  with  smoke.  Held,  that  defendant 
had  no  easement  to  use  such  flues  to  the  detriment  of  plaintiff,  and 
such  use  was  properly  enjoined. 

Appeal  from  special  term,  Kings  county. 
Action  by  Simon  Batt  against  Aelaine  Kelly.     From  a  judgf- 
ment  in  favor  of  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Jentcs, 
Woodward,  and  Hirschberg,  JJ. 

Use  of  Party  Walls,-— continued. 

he  may  require  for  the  purpose  of  improving  his  own  premises,  but  at  his 
own  peril,  so  far  as  injury  may  result  therefrom  to  his  neighbor. 

Daly  v.  Grimley,  49  How  Pr.  520. 

Brooks  v.  Curtis,  50  N.  Y.  639. 

Reynolds  v.  Fargo,  1  Sheld.  531. 

Keller  v.  Abraham,  13  Daly,  188. 

Thus,  he  may  underpin  the  foundation  of  the  wall  and  sink  it  deeper,  or 
increase,  within  the  limits  of  his  own  lot,  its  thickness,  length  or  height 
provided  he  does  no  injury  to  the  building  on  the  adjoining  lot;  but  the 
party  making  any  change  not  required  for  the  purpose  of  repair  to  the 
wall  is  absolutely  responsible  for  any  damage  that  it  occasions. 

Berry  v.  Todd,  14  Daly,  450;   15  St.  Rep.  371. 

Brooks  v.  Curtis,  50  N.  Y.  639. 

Reynolds  v.  Fargo,  1  Sheld.  531. 

Either  owner  has  the  right  to  make  any  use  of  that  part  of  the  wall 
standing  on  his  own  land  which  does  not  injure  the  wall  or  interfere  with 
the  purposes  for  which  it  was  erected. 

DeBaun  v.  Moore,  6  Ann.  Cas.  132;  32  App.  Div.  397;  86  St.  Rep.  1092; 
52  Supp.  1092;  aff'd,  167  N.  Y.  598;  60  N.  E.  1110. 

But  no  other  use  of  the  adjoining  owner's  portion  of  the  wall,  except  as 
an  exterior  wall  of  his  building  and  for  its  support,  is  permissible. 

National  Commercial  Bank  of  Albany  v.  Gray,  71  Hun,  295;  54  St.  Rep. 
737;  24  Supp.  997;  aff'd,  144  N.  Y.  701;  39  N.  E.  858. 

Either  of  the  adjacent  owners  has  the  right  to  increase  the  height  of 
the  party  wall,  when  it  can  be  done  without  injury  to  the  adjoining  build- 
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James  T.  O'Neill,  for  appellant. 

i 

Edward  Kaufmann,  for  respondent.  v  ^ 

Hirschberg,  J.  The  plaintiff  is  the  owner  and  occupant  of 
the  premises  No.  853  Lafayette  avenue,  in  the  borough  of 
Brooklyn,  which  he  purchased  on  or  about  August  20,  1891  r 
from  one  Alexander  McKnight,  at  that  time  the  owner  of  the* 
property,  and  also  of  the  then  vacant  lot  on  the  west,  now  cov- 
ered by  the  building  No.  851  Lafayette  avenue.  After  plain- 
tiff's purchase,  Mr.  McKnight  erected  the  building  No.  851  La- 
fayette avenue,  and  sold  it  to  the  defendant,  the  present  occu- 

Use  of  Pabty  Walls, — continued. 

ing  and  the  wall  is  clearly  of  sufficient  strength  to  safely  bear  the  addition* 

Brooks  v.  Curtis,  50  N.  Y.  639. 

Mittnacht  v.  Slevin,  67  Hun,  315;  51  St.  Rep.  438;  22  Supp.  131;  aff'd, 
142  N.  Y.  683;   60  St.  Rep.  872;  37  N.  E.  825. 

Vrooman  v.  Jackson,  6  Hun,  326. 

For,  if,  though  of  sufficient  strength,  the  wall  could  not  be  used  by  either 
party  in  increasing  the  height  of  his  building,  it  would  prove  a  serious 
injury  to  the  property  of  one  desiring  to  make  an  improvement  which 
is  very  usual  and  often  very  necessary  in  crowded  cities. 

Brooks  v.  Curtis,  50  N.  Y.  639. 

Where  two  adjoining  property  owners  enter  into  a  contract  to  erect  on 
their  boundary  line  a  brick  wall  with  stone  foundation  of  suitable  dimen- 
sions to  support  a  three-story  brick  building  and  one  of  them  builds  a  two- 
story  building  and  a  party  wall  of  corresponding  height,  the  other  owner 
has  the  right  to  carry  up  the  wall  another  story  and  use  it  in  the  subse- 
quent erection  of  a  three-story  brick  building  and  he  assumes  no  risk  in 
building  a  wall  of  the  height  originally  contemplated,  so  long  as  it  is  built 
of  sufficient  strength  and  adapted  to  his  building  and  without  detriment  to 
the  enjoyment  by  the  other  owner  of  his  premises. 

Negus  v.  Becker,  143  N.  Y.  303;  62  St.  Rep.  313;  38  N.  E.  290. 

A  mere  recital  in  a  party  wall  agreement,  made  by  adjacent  property 
owners,  that  one  owner  is  about  to  erect  a  building  of  a  certain  number 
of  stories  will  not  of  itself  prevent  such  owner  from  erecting  a  building 
of  a  greater  number  of  stories. 

Mittnacht  v.  Slevin,  67  Hun,  315;  51  St.  Rep.  438;  22  Supp.  131;  aff'd, 
142  N.  Y.  683;  60  St.  Rep.  872;  37  N.  E.  825. 
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pant  There  is  a  twelve-inch  party  wall  between  the  two  build- 
ings, and  the  dividing  line  is  through  the  center  of  the  wall. 
Certain  flues  were  built  in  this  party  wall  at  the  time  the  plain- 
tiff's building  was  erected,  and  it  is  evident  from  the  testimony 
in  the  case  that  they  were  built  for  the  use  of  that  building, 
although  they  extend  westerly  two  inches  beyond  the  center  line. 
When  the  defendant's  building  was  erected,  the  chimneys  and 
flues  for  the  use  of  that  building  were  constructed  in  and  upon 
the  westerly  wall.  The  defendant  has  recently  cut  into  the  flues 
in  the  party  wall,  or  into  some  of  them,  and  connected  stoves 
therewith,  and  by  such  use  of  these  flues  has  filled  the  plaintiff's 
premises  with  smoke.  The  judgment  appealed  from  enjoins 
this  use  by  the  defendant  of  the  flues  in  the  party  wall. 

The  defendant's  contention  is  that  inasmuch  as  the  flues,  as 

Use  of  Pabtt  Walls, — continued. 

Where  adjacent  owners  agree  that  one  may  make  use,  in  the  erection  of 
a  new  building  by  him,  of  a  party  wall  sixteen  inches  thick,  built  by  the 
other,  half  on  each  lot,  by  paying  one-half  of  its  value,  and  the  subsequent 
builder  makes  application  to  the  bureau  of  inspection  of  buildings  for 
permission  to  erect  a  building  with  walls  only  twelve  inches  thick,  which 
is  at  first  denied  for  the  reason  that  the  proposed  walls  are  not  of  the 
thickness  required  by  law  but  subsequently  granted  on  condition  that  he 
line  up  the  party  wall,  that  is  to  say,  that  he  build  the  new  wall  close  to 
the  party  wall  so  as  virtually  to  increase  the  thickness  of  the  latter,  but  on 
finding  the  party  wall  out  of  plumb  and  not  fit  to  tie  or  anchor  to,  he 
erects  an  independent  wall  which  in  some  places  touches  the  party  wall 
and  in  others  is  several  inches  from  it,  he  does  not  use  the  party  wall  with- 
in the  meaning  of  the  contract,  even  though  the  contact  materially  adds 
to  the  strength,  stability  and  safety  of  his  wall,  and  the  incidental  lateral 
support  given  to  the  independent  wall,  which  is  sufficient  in  and  of  itself 
to  stand  all  the  demands  which  may  be  made  upon  it  for  years  to  come,  is 
is  not  such  a  use  of  the  party  wall  as  is  contemplated  by  the  agreement, 
viz.,  the  ordinary  use,  that  of  resting  the  timbers  of  the  building  and  the 
roof  upon  it,  or  of  anchoring  or  tying  to  it,  and  the  fact,  that  the  new 
wall  is  not  of  the  width  prescribed  by  the  laws  of  the  municipality  has  no 
bearing  upon  the  nature  of  the  use,  or  whether  such  use  is  within  the 
meaning  of  the  contract. 

Kingsland  v.  Tucker,   115  N.  Y.  574;   22  N.  E.  268. 

As  it  is  evident  from  the  uses  and  objects  of  party  walls  that  windows 
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•constructed,extend  two  inches  into  her  half  of  the  party  wall, 
she  may  lawfully  connect  with  them;  and  the  case  of  Daly  v. 
<}rimley,  49  Koyr.  Pr.  520,  is  cited  in  support  of  such  conten- 
tion. That  was  an  equity  term  decision,  and  there  is  nothing 
in  the  case  as  reported  which  indicates  anything  more  than  a 
recognition  of  the  undoubted  principle  that  where  flues  are  con- 
structed in  a  party  wall  for  the  common  use  of  the  contiguous 
buildings,  and  accessible  to  either,  they  may  be  used  by  either. 
The  case  was  decided  on  the  authority  of  Brooks  v.  Curtis,  50 
N.  Y.  639 ;  10  Am.  Rep.  545,  which  related  only  to  the  right 
of  one  of  the  common  owners  to  increase  the  height  of  a  party 
wall ;  the  court  holding  that  he  could  do  so  at  his  own  peril,  he 
being  liable  for  any  injury  done  to  the  adjoining  property. 
That   case  was   distinguished   in  Negus  v.  Becker,  143  X.  Y. 

Use  of  Party  Walls, — continued. 

■are  inconsistent  with  their  use,  they  have  no  proper  place  in  such  walls. 

St.  John  v.  Sweeney,  59  How.  Pr.  175. 

National  Commercial  Bank  of  Albany  v.  Gray,  71  Hun,  295;  54  St. 
Hep.  737;  24  Supp.  997;  aff'd,  144  N.  Y.  701;  39  N.  E.  858. 

And  each  owner  may  lawfully  fill  up  the  openings  on  his  half  of  the 
wall. 

Id. 

Where  two  persons  severally  acquire  from  a  common  grantor  adjoining 
premises  separated  by  a  party  wall,  of  which  a  portion  furnishes  support 
for  structures  on  both  lots,  while  the  remainder  supports  the  house  of  only 
-one  of  such  grantees,  and  contains  windows  overlooking  the  premises  of  the 
•other  grantee,  the  latter  may  close  up  the  windows  in  so  much  of  the  party 
wall  as  stands  upon  his  land. 

De  Baun  v.  Moore,  6  Ann.  Cas.  132;  32  App.  Div.  397;  86  St.  Rep.  1092; 
52  Supp.   1092;   aff'd,   167  N.  Y.  598;   60  N.  E.  1110.. 

It  is  a  question  whether  the  erection  of  fire  escapes  would  be  an  im- 
proper use  of  a  party  wall. 

St.  John  v.  Sweeney,  59  How.  Pr.  175. 

A  flue,  extending  beyond  the  center  line  of  a  party  wall  with  its  back 
formed  by  a  single  brick  on  one  side  by  the  removal  of  which  access  to 
the  flue  can  be  had,  is  subject  to  the  rightful  and  proper  use  of  the  owner 
on  that  side. 

Daly  v.  Grimley,  49  How.  Pr.  520. 
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303;  62  St.  Rep.  313;  38  N.  E.  290;  25  L.  R.  A.  667;  42  Am. 
St  Eep.  724 ;  and  the  rule  was  enunciated  that,  while  a  party 
wall  is  intended  for  the  mutual  convenience  and  benefit  of  the 
adjoining  property  owners,  its  use  by  either  was  subject  to  the 
restriction  that  it  should  not  be  detrimental  to  the  other.  In 
De  Baun  v.  Moore,  6  Ann.  Cas.  132 ;  32  App.  Div.  397 ;  86  St. 
Rep.  1092 ;  52  Supp.  1092,  the  flues  appear  to  have  been  built 
in  the  party  wall  for  the  use  of  both  houses ;  and  this  court  held 
that  the  defendant  could  not  lawfully  fill  up  the  flues,  which 
were,  and  had  always  been,  in  use  by  the  plaintiff.  What  was 
said  in  the  opinion  of  Mr.  Justice  Cullen  to  the  effect  (page 
399,  32  App.  Div.,  page  1094,  52  Supp.)  that,  "under  the  cus- 
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Under  a  covenant,  in  an  executory  contract,  for  the  sale  of  a  lot  of  land, 
by  the  vendor,  to  erect  upon  an  adjoining  lot,  along  the  boundary  line 
between  the  two  lots,  a  party  wall,  and  to  grant  to  the  purchaser  the  right 
to  use  such  wall  in  the  erection  of  a  house  on  the  lot  so  agreed  to  be  sold 
to  him,  and  for  that  purpose  to  insert  the  beams  thereof  into  such  wall, 
to  the  extent  of  four  inches,  and  two  chimney  backs  to  the  like  extent, 
and  to  maintain  such  beams  and  chimney  backs  therein,  as  long  as  the  wall 
shall  stand,  the  purchaser  does  not  acquire  thereby  a  right  to  use  such  wall 
in  any  other  ways  than  those  specified,  and  he  is  not  entitled  to  prolong  the 
lintel  course  of  his  front  wall,  across  the  boundary  line  between  the  two 
lots,  so  as  to  enter  into  the  front  wall  of  the  vendor's  building  at  the 
point  where  those  walls  meeting  adjoin  the  party  wall. 

Fettretch  v.  Leamy,  9  Bosw.  510. 

Where  a  party  wall  is  erected  on  fourteen  inches  of  the  land  of  one 
owner  and  on  two  inches  of  the  land  of  an  adjoining  owner  in  pursuance 
of  an  agreement,  the  latter  has  no  right  to  extend  the  brown  stone  facing 
of  his  building  to  the  center  of  the  wall,  i.  e.,  beyond  the  boundary  line 
of  his  own  lot  and  in  front  of  that  portion  of  the  wall  resting  upon  the 
adjoining  lot,  especially  when  within  the  two  inches  of  his  own  land,  ly- 
ing in  front  of  the  wall,  he  might  safely  and  in  a  good  and  workmanlike 
manner  complete  and  secure  the  stone  front  of  his  building  therewith. 

Nash  v.  Kemp,  12  Hun,  592. 

Upon  disputed  facts  as  to  the  existence  of  an  agreement  as  to  the  mode 
of  use  of  a  party  wall,  the  only  evidence  thereof  being  certain  acts  and 
conduct  of  the  owners,  the  court  will  not  decide  on  ex  parte  affidavits. 

St.  John  v.  Sweeney,  59  How.  Pr.  175. 
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torn  prevalent  in  this  community,  the  easement  of  a  party  wall 
extends  to  the  maintenance  of  chimney  flues  therein,"  is  to  be 
read  in  connection  only  with  the  facts  of  that  case,  and  cannot 
be  extended  so  as  to  confer  an  easement  upon  one  owner  to  use 
flues  designed  for  the  other  owner,  where  independent  provision 
has  been  made  for  the  former,  and  the  use  would  be  detrimental 
to  the  latter's  enjoyment  of  his  unquestioned  rights. 

The  deeds  of  the  respective  parties  are  not  printed  in  the  rec- 
ord, but  it  seems  to  be  conceded  that  in  the  deed  to  the  plaintiff 
the  grantor  reserved  no  easement  in  the  flues  then  constructed, 
and,  if  that  be  so,  the  decision  and  reasoning  in  the  case  of  In- 
gals  v.  Plamondon,  75  111.  118,  would  be  applicable;  but  the- 
determination  of  this  appeal  may  well  be  rested  upon  the  point 
first  considered.  The  facts  present  a  proper  case  for  injunctive 
relief,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed,  with  costs.     All  concur. 


NEW  YORK  BLDG.  LOAN  BANKING  CO.  v.  BEGLT 

et  al. 

[75  App.  Div.  808;  112  St.  Rep.  169;  78  Bupp.  169.  ] 
(Supreme  Court,  Appellate  Division,  Second  Department.  October  10, 1902.} 

1.  Mortgages  —  Foreclosure  —  Receivers  —  Judicial  Discretion. 
The  appointment  of  a  receiver  of  rents,  etc.,  pending  a  mortgage  fore- 
closure is  within  the  discretion  of  the  court,  even  where  the  mortgage 
provides  for  the  appointment  of  a  receiver.* 

2.  Same  —  Appeal  —  Review. 

Where,  on  a  motion  for  a  receiver  of  rents,  etc.,  pending  mortgage  fore- 
closure, the  moving  papers  do  not  show  with  any  certainty  that  the 
property  covered  by  the  mortgage  is  not  sufficient  to  satisfy  the  plain- 
tiff's claim,  and  there  is  no  way  of  determining  from  the  complaint 
the  value  of  the  securities  held  by  the  plaintiff,  an  order  denying  a 
receivership  will  not  be  disturbed. 


*For  note  on  "Right  to  Receiver  in  Mortgage  Foreclosure,"  see  8  Ann. 
Cas.   110-116. 
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Appeal  from  special  term. 

Mortgage  foreclosure  by  the  Xew  York  Building  Loan  Bank- 
ing Company  against  Hugh  J.  Begly  and  another.  From  an 
order  denying  the  appointment  of  a  receiver,  plaintiff  appeals. 
Affirmed. 

Argued  before  Goodrich,  #P.  J.,  and  Bartlett,  Jenks, 
Woodward,  and  Hirsciiberg,  JJ. 

William  H.  Hamilton,  for  appellant 

James  M.  Gray  {Herbert  T.  Ketcham  and  Joseph  E.  Owens, 
on  the  brief),  for  respondent. 

Woodward,  J.  This  is  an  action  for  the  foreclosure  of  a 
second  mortgage,  and  a  motion  was  made  by  the  plaintiff  for  a 
receiver  of  the  rents  and  profits  pending  the  action.  This  mo- 
tion was  denied,  and  the  plaintiff  appeals  to  this  court. 

While  we  might  not  be  disposed  to  interfere  with  the  order 
had  it  granted  plaintiff's  motion,  we  do  not  think  the  facts  are 
sufficiently  strong  to  justify  this  court  in  overruling  the  discre- 
tion of  the  court  at  special  term.  The  appointment  of  a  re- 
ceiver is  specially  within  the  equitable  jurisdiction  of  the  court, 
even  where,  as  in  the  case  now  before  us,  the  mortgage  provides 
for  the  appointment  of  such  an  officer.  Fletcher  v.  Krupp,  35 
App.  Div.  586,  588;  89  St  Kep.  146;  55  Supp.  146;  Brown- 
ing v.  Sire,  9  Ann.  Cas.  240;  33  Misc.  503;  102  St  Eep.  875; 
68  Supp.  875.  In  the  absence  of  an  improper  exercise  of  the 
discretion  vested  in  the  court,  this  court  will  not  reverse  an  or- 
der of  the  character  of  that  presented  in  this  case.  The  cove- 
nant of  the  parties  is  not  controlling  (Brick  v.  Hornbeck,  19 
Misc.  218 ;  77  St  Rep.  301 ;  43  Supp.  301 ;  Eidlitz  v.  Lancas- 
ter, 40  App.  Div.  446;  93  St  Rep.  54;  59  Supp.  54),  but  is 
proper  to  be  taken  in  consideration  in  determining  the  question 
whether  or  not  a  receiver  should  be  appointed  (Eidlitz  v.  Lan- 
caster, supra).     The  matters  stated  in  the  moving  papers  do  not 
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show  with  any  certainty  that  the  property  covered  by  the  mort- 
gage is  not  sufficient  to  satisfy  the  plaintiff's  claim,  and  there 
is  no  way  of  determining  from  the  complaint  the  value  of  the 
securities  held  by  the  plaintiff,  which  holds  an  assignment  of 
108  shares  of  class  A  stock,  assigned  to  it  by  the  defendant.  The 
order  appealed  from  should  be  affirmed. 

Order  affirmed,  with  $10  costs  and  disbursements.  All  con- 
cur. 

BEESTON  et  al.  v.  YALE  et  aL 

[75  App.  Div.  388;  112  St.  Rep.  158;  78  Supp.  158.] 

(Supreme  Court,  Appellate  Division,  Second  Department.  October  17,  1902.) 

I.  Use  and  Occupation  —  Surrender  of  Leased  Premises  —  Property 
Left  Therein  —  Abandonment. 
Tenants,  at  the  expiration  of  their  written  lease  of  certain  property, 
delivered  the  keys,  with  a  written  surrender.  The  surrender  was  ac- 
cepted, but  the  tenants  were  notified  that  unless  they  removed  certain 
of  their  machinery  therefrom  they  would  be  held  liable  "as  unlawful 

Note  —  Acceptance  of  Surrender  of  Tenancy. 

A  surrender  and  acceptance  may  be  inferred  from  the  act  of  the  parties. 

Bedford  ▼.  Terhune,  30  N.  Y.  453,  462. 

Number  121  Madison  Ave.  v.  Osgood,  44  St.  Rep.  489 ;  18  Supp.  126. 

Requa  v.  Domestic  Pub.  Co.  11  Misc.  322;  65  St.  Rep.  220;  32  Supp.  125. 

But  where  there  is  an  express  covenant  to  pay  rent,  no  surrender  and 
acceptance  is  to  be  inferred  from  the  mere  fact  of  occupancy, by  an  assignee 
of  the  lessee  and  the  acceptance  of  rent  from  the  assignee  by  the  lessor. 

Ranger  v.  Bacon,  3  Misc.  95;  51  St.  Rep.  604;  22  Supp.  551. 

Wallace  v.  Dinniny,  11  Misc.  317;  65  St  Rep.  288;  32  Supp.  159. 

Requa  v.  Domestic  Pub.  Co.,  11  Misc.  322;  65  St.  Rep.  220;  32  Supp. 
125. 

In  the  absence  of  an  agreement  that  the  landlord  may  relet  the  surren- 
dered premises  an  actual  reletting  by  the  landlord  in  his  own  name  amounts 
to  an  acceptance  of  the  surrender;  and  an  agreement  for  a  reletting  on  ac- 
count of  the  lessee  cannot  be  inferred  from  mere  notice  by  mail  from  the 
landlord  to  the   lessee  that  he  will   so  relet. 

Gray  v.  Kaufman  Dairy  &  I.  C.  Co.,  162  N.  Y.  388;  56  N.  E.  903. 
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occupiers."  The  title  to  the  machinery,  except  a  boiler  installed  by 
defendants,  was  involved  in  obscurity.  Held,  that  the  tenants  plainly 
intended  to  abandon  any  property  on  the  premises  to  which  they  might 
have  title,  and  hence  could  not  be  held  liable  for  use  and  occupation^ 
2.  Same  —  Acceptance  of  Surrender. 

Whether  or  not  they  intended  to  abandon  such  property,  they  could 
not  be  held  liable  for  use  and  occupation,  their  surrender  having  been 
accepted  by  the  landlord. 

Appeal  from  municipal  court,  borough  of  Brooklyn. 

Action  by  Mary  E.  Beeston  and  others  against  William  IL 
Yale  and  others.  From  a  judgment  in  favor  of  defendants,, 
plaintiffs  appeal.     Affirmed. 

Acceptance  of  Surrender  of  Tenancy, — contiuued. 

An  unsuccessful  attempt  to  relet  is  not  equivalent  to  an  actual  reletting 
in  effecting  by  implication  a  surrender. 

Dorrance  v.  Bonesteel,  51  App.  Div.  129;  98  St.  Rep.  307;  64  Supp.  307. 

Haynes  v.  Aldrich,  133  N.  Y.  287;  45  St.  Rep.  243;  31  X.  E.  94. 

Taking  the  keys  and  reentry  by  the  landlord  and  attempting  to  relet 
the  premises  do  not  amount  to  an  acceptance  of  the  surrender. 

Spies  v.  Voss,  16  Daly,  171;  30  St.  Rep.  548;  9  Supp.  532. 

The  mere  acceptance  by  the  landlord  of  the  key  from  a  tenant  who  quits 
the  possession  during  the  term  is  not  an  acceptance  of  the  surrender,  where 
the  landlord  states  that  he  receives  the  key  but  not  the  premises. 

Townsend  v.  Albers,  3  E.  D.  Smith,  560. 

Where  the  tenant  quitted  the  premises  before  expiration  of  lease  and 
sent  the  keys  to  plaintiff  in  a  letter,  it  was  held  that  a  retention  of  the 
keys  was  not  an  acceptance  of  the  surrender  of  the  premises,  the  landlord 
not  being  bound  to  tender  a  return. 

Thomas  v.  Nelson,  69  X.  Y.  118. 

Delivery  of  keys  to  an  agent  ot  landlord  is  not  sufficient  evidence  of 
acceptance  of  a  surrender  unless  it  is  shown  that  the  agent  had  authority 
to  receive  them. 

Arras  v.  Richardson,  24  St.  Rep.  742;   5  Supp.  755. 

Johnson  v.  Doll,  11  Misc.  345;  65  St.  Rep.  275;  32  Supp.  132. 

Douglass  v.  SeifeTd,  18  Misc.  188;  75  St.  Rep.  698;  41  Supp.  289. 

Lewis  v.  Angermiller,  89  Hun,  65;  69  St.  Rep.  248;  35  Supp.  69. 

Mere  surrender  of  the  keys  accomplishes  nothing  as  a  matter  of  law. 
That  fact  is  evidence,  the  weight  of  which  varies  with  the  circumstances, 
of  each  case  from  which  surrender  and  acceptance  can  be  implied. 

Dodge  v.  Pritchard,  34  Misc.  542;   103  St.  Re^.  911;  69  Supp.  911. 
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Argued  before  Goodrich,  P.  J.,  and  Bartlett,  Jenkb, 
TVoodwakd,  and  Hibschberg,  JJ. 

Howard  A.  S perry,  for  appellants. 

Leonard  8.  Wheeler  and  Theodore  F.  Humphrey  for  respond- 
«nts. 

Hirsciiberg,  J.  The  case  was  properly  decided  in  favor  of 
the  defendants.  The  action  is  brought  to  recover  the  sum  of 
$150  for  the  use  and  occupation  of  the  premises  Nos.  234,  236, 

Acceptance  of  Surrender  of  Tenancy, — contiuued. 

Where  the  landlord  simply  covered  the  shelving  with  a  curtain  and 
made  no  use  of  the  premises  inconsistent  with  the  use  of  them  by  the  ten- 
ant, an  acceptance  of  surrender  is  not  to  be  implied. 

Requa  v.  Domestic  Pub.  Co.,  11  Misc.  322;  65  St.  Rep.  220;  32  Supp. 
125. 

Where  a  monthly  tenant  had  ceased  to  occupy  the  premises  but  re- 
tained the  key,  the  landlord  procured  a  tenant  and  attemped  to  put  him  in 
possession  before  the  expiration  of  the  month.  The  incoming  tenants  pro- 
cured a  written  order  from  the  landlord  to  the  original  tenant  to  deliver 
up  the  keys  and  he  thereupon  delivered  them  to  the  incoming  tenant;  it 
was  held  that  this  amounted  to  a  surrender  of  the  tenancy  and  an  accept- 
ance thereof. 

Smith  v.  Wheeler,  8  Daly,  135. 

A  landlord  being  informed  of  his  tenants  intention  to  remove  from  the 
demised  premises  on  a  certain  day,  gave  him  permission  to  leave  some 
property  on  the  premises  after  the  day  named.  It  was  held  that  giving 
such  permission  was  evidence  from  which  an  acceptance  of  a  surrender 
of   the   premises   might  be   inferred. 

Stanly  v.  Koehler,  1  Hilt.  354. 

In  Sherman  v.  Engel,  18  Misc.  484;  75  St.  Rep.  1335;  41  Supp.  959,  it 
was  held  that  proof  that  the  landlord  consented  to  the  affixing  of  a  "to 
let"  notice,  and  named  a  person  to  do  it,  and  that  he  accepted  rent  from  a 
succeeding  tenant,  is  sufficient  to  show  an  acceptance  of  a  surrender. 

Where  a  tenant,  having  determined  to  remove  in  consequence  of  disturb- 
ance of  the  premises,  sent  to  the  landlord  the  key,  who  declared  himself 
satisfied,  expressed  a  willingness  to  take  the  premises,  resumed  possession 
for  the  purpose  of  reletting,  posted  the  usual  notice  "to  let"  and  then 
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238,  and  240  Kent  avenue,  in  the  borough  of  Brooklyn,  during 
the  month  of  January,  1902.  It  appears  that  the  premises 
were  leased  by  the  plaintiffs  to  various  tenants  during  the  years 
immediately  preceding  1900,  and  in  that  year  were  in  the  pos- 
session as  tenant  of  a  corporation  or  association  known  as  the 
United  States  Cement  Company.  In  July,  1900,  the  property 
passed  into  the  possession  of  the  defendants  as  tenants,  but  by 
what  arrangement,  or  with  whom  made,  is  not  disclosed.  The 
defendants  remained  in  possession  as  tenants  until  December 
31,  1901.  On  January  15,  1901,  a  written  lease  was  executed 
between  the  plaintiffs  and  the  defendants  by  which  the  former 
leased  the  property  to  the  latter  for  the  period  of  one  year  from 
January  1,  1901,  at  the  rent  of  $150  monthly,  payable  in  ad- 
vance, the  lease  containing  the  "express  covenant  on  the  part  of 
the  landlords  that  the  boiler,  engine,  elevator,  and  other  machin- 
ery belonging  to  them  now  contained  in  said  buildings  are  leased 
in  their  present  condition  only,  and  are  not  warranted  to  be  fit 
for  use  or  to  pass  inspection  by  the  proper  authorities."  On  the 
day  when   the   term   expired   the   defendants  delivered  to  the 

Acceptance  of  Surrender  of  Tenancy,— contiuued. 

delivered  the  key  to  a  person  employed  by  him  to  relet,  it  was  held  that 
these  acts  and  declarations  formed  an  actual  acceptance  of  the  surrender 
of  the  premises. 

Hegeman  v.  McArthur,  1  E.  D.  Smith,  147. 

A  lease  of  premises  contained  a  covenant  that  if  they  should  become 
vacant  during  the  term  the  lessor  might  re-enter  and  relet  as  agent  of  the 
lessee.  Defendant  left  before  the  expiration .  of  the  term,  surrendered  the 
keys  which  were  accepted,  and  the  lessor  relet  the  premises.  In  an  action 
for  subsequent  rent  the  court  struck  out  evidence  that  the  lessor  told  de- 
fendant to  move  out  and  directed  a  verdict  for  the  plaintiff.  It  was  held 
error;  that  notwithstanding  the  covenant  in  the  lease  and  the  fact  that 
theTe  was  more  than  a  year  unexpired,  an  accepted  surrender  would  have 
exempted  defendant  from  liability  for  future  rent. 

Hurley  v.  Sehring,  43  St.  Rep.  240;  17  Supp.  7. 

In  Jaines  v.  Coe,  31  Misc.  653;  98  St.  Rep.  1109;  64  Supp.  1109,  the 
landlord  with  consent  of  his  tenant  relet  the  demised  premises  for  the 
remainder  of  the  term,  the  original  tenant  becoming  surety  on  the  new 
lease,  it  was  held  that  this  const itututed  an  acceptance  of  the  surrender. 
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plain  tiffs  the  key  of  the  premises,  with  a  formal  written  sur- 
render, which  was  duly  accepted  by  the  plaintiffs  on  January 
3,  1U01,  by  a  written  communication  from  the  defendants'  at- 
torney to  the  plaintiffs'  notifying  them  that  "such  surrender  is 
hereby  accepted,  but  an  inspection  shows  that  the  premises  are 
not  by  any  means  vacated,  but  largely  occupied  by  your  machin- 
ery and  other  property,  and  I  desire  to  notify  you  that  unless 
this  property  is  immediately  removed,  and  the  premises  vacated, 
the  landlords  will  charge  the  value  of  the  use  and  occupation  of 
the  said  premises  during  the  time  which  your  property  remains 
there,  not  as  tenants,  but  as  unlawful  occupiers  of  their  prop- 
erty, which  value  is  the  sum  of  $150  per  month." 

It  is  unnecessary  to  consider  what  remedy  the  plaintiffs  would 
have  had  if  the  defendants  had  left  upon  the  premises  consid- 
erable machinery  and  property  belonging  to  them.  It  is  suffi- 
cient that  upon  the  proof  no  right  is  shown  to  exist  for  a  recov- 
ery on  the  theory  of  use  and  occupation.  It  was  very  clearly 
established  that  with  one  or  two  exceptions  all  the  machinery 

Acceptance  of  Surrender  of  Tenancy, — contiuued. 

A  reletting  of  the  demised  premises  by  the  direction  of  a  surety  for  the 
payment  of  the  rent,  for  the  account  and  benefit  of  the  surety,  after  the 
tenant  has  abandoned  the  premises,  does  not  operate  as  an  acceptance  of 
the  surrender  so  as  to  discharge  the  surety  from  further  liability. 

McKensie  v.  Far r ell,  4  Bosw.   192. 

When  upon  destruction  of  the  building,  the  tenant  notifies  the  land- 
lord that  he  considers  the  lease  canceled,  to  which  the  landlord  assents, 
and  the  landlord  enters  to  make  repairs,  the  fact  that  by  an  independent 
agreement  with  the  landlord  the  tenant  keeps  his  goods  on  the  premises 
until  he  can  sell  them,  does  not  defeat  the  surrender. 

Kelly  v.  Partridge,  4  Misc.  205;  53  St.  Rep.  487;  23  Supp.  1027. 

Where  a  receiver  of  rents  and  profits  of  mortgaged  premises  has  been 
appointed  in  a  foreclosure,  and  notice  of  his  appointment  has  been  given 
to  a  lessee  of  the  premises,  and  the  lessee  has  paid  rent  falling  due  to  the 
receiver,  the  mortgagor  has  no  authority  to  accept  a  surrender  from  the 
lessee  or  to  execute  a  new  lease  of  the  premises  during  the  continuance  of 
the  receivership;  and  such  surrender  and  acceptance  is  no  defense  to  an  ac- 
tion by  the  receiver  for  rent  subsequently  accruing. 

Nealis  v.  Bussing,  9  Daly,  305. 
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and  property  left  upon  the  premises  was  there  when  the  defend- 
ants first  took  possession,  and  did  not  belong  to,  and  could  not 
have  been  lawfully  removed  by,  them.  The  title  to  the  prop- 
erty appears  to  have  been  involved  in  some  obscurity  and  com- 
I>lication  during  the  various  tenancies,  and  one  of  the  plaintiffs' 
witnesses  testified  that  he  owned  and  claimed  to  own  the  whole 
of  it.  The  exceptions  referred  to  in  relation  to  the  property 
not  upon  the  premises  when  the  defendants  took  possession  in- 
•clude  a  new  boiler  which  they  caused  to  be  installed  in  place  of 
the  old  one,  and  two  cutting  machines  which  were  built  on  the 
premises  during  the  defendants'  tenancy,  but  by  whom  or  un- 
der what  arrangement  does  not  appear.  A  workman  who  was 
in  the  defendants'  employ  during  their  term,  and  who  was  also 
in  the  employ  of  the  former  tenants,  continued  to  reside  upon 
the  premises  after  December  31,  1900,  as  he  had  done  for  yaars, 
with  the  full  knowledge  of  the  plaintiffs,  and  apparently  with- 
out objection. 

Assuming  that  the  defendants  had  title  in  any  of  the  prop- 
erty left  upon  the  premises,  it  is  plain  that  they  intended  to 
abandon  it.  But,  however  that  may  be,  it  is  certain  that  there 
was  no  intention  on  their  part  to  continue  in  the  occupancy  of 
the  demised  property,  and  that  the  plaintiffs  so  understood. 
The  defendants  surrendered  the  premises  and  the  plaintiffs  ac- 
cepted the  surrender.  Referring  to  a  quite  similar  state  of  af- 
fairs, in  Frost  v.  Akron  Iron  Co.  1  App.  Div.  449,  455;  72  St. 
Eep.  478 ;  37  Supp.  374,  379,  the  court  said : 

"If  the  transaction  had  closed  here,  and  Hoi  la  way  had  left,  leaving  the 
keys  in  Cox's  possession,  and  abandoning  the  premises  with  whatever  per- 
sonal property  there  was  upon  the  premises,  there  would  be  no  doubt  but 
that  there  would  have  been  a  surrender  of  the  premises,  and  that  the  plain- 
tiff could  not  have  been  said  to  be  holding  over  because  of  the  fact  that 
some  property  that  he  had  placed  on  the  premises — a  part  of  which,  at  any 
Tate,  had  become  annexed  to  the  freehold — had  not  been  removed." 

To  the  like  effect  is  Excelsior  Steam-Power  Co.  v.  Halstead, 
5  App.  Div.  124;  39  Supp.  43,  where  the  tenant  left  one  press 
upon  the  property,  and  it  was  held  that  no  surrender  even  was 
necessary,  inasmuch  as  the  term  was  at  an  end,  and  that  a  mere 
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vacation  of  the  premises  by  the  tenant  was  all  that  could  be  re- 
•quired. 

The  plaintiffs  could  not  accept  a  surrender  of  the  demised 
premises,  and  at  the  same  time  treat  the  defendants  as  still  in 
possession.  Where  a  tenant  holds  over  after  the  expiration  of 
lis  term,  the  landlord  has  the  option  to  treat  him  as  a  trespasser 
or  as  a  tenant  for  another  year.  Schuyler  v.  Smith,  51  N.  Y. 
509 ;  10  Am.  Rep.  600.  In  Herter  v.  Mullen,  6  Ann.  Cas.  329 ; 
159  N.  Y.  28 ;  53  K  E.  700 ;  44  L.  R.  A.  703 ;  70  Am.  St  Rep. 
517,  the  court  said  (page  33,  159  K".  Y.,  page  701,  53  N.  E., 
44  L.  R.  A.  703,  70  Am.  St  Rep.  517) : 

"It  was  therefore  admitted  by  the  plaintiff's  counsel  that  fifteen  days 
after  the  expiration  of  the  term  provided  by  the  lease  the  tenants  surren- 
dered the  premises  to  the  landlord,  and  that  the  latter  accepted  the  surren- 
der. After  the  surrender  there  could  be  no  recovery  of  rent,  since  the  land- 
lord could  not  have  the  use  of  the  premises  and  the  stipulated  rent  at  the 
same  time.  When  a  landlord  excepts  a  surrender  of  the  premises,  this  act 
operates  to  discharge  the  tenant  from  all  liability  for  rent  in  the  future," 
•etc. 

And  in  Macklin  v.  McNetton,  30  Misc.  749 ;  97  St  Rep.  438 ; 
63  Supp.  438,  it  was  expressly  held  by  the  appellate  term, 
according  to  the  headnote,  that,  "where  a  tenant  for  a  year  holds 
•over  the  term,  the  landlord  may  treat  him  as  tenant  for  another 
year  or  as  a  trespasser,  but  a  recovery  as  for  use  and  occupation 
cannot  be  supported.,, 

The  judgment  should  be  affirmed. 

Judgment  of  the  municipal  court  affirmed,  with  costs.  All 
concur. 
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ABATEMENT. 

Deceit — death  of  plaintiff. — An  ac- 
tion against  the  directors  of  a  corpora- 
tion for  indemnity  for  deceit  which  in- 
duced the  purchase  of  stock  in  the  cor- 
poration does  not  abate  on  the  death  of 
Much  purchaser.  Squiers  v.  Thompson, 
ItiO. 

ACTION. 

Personal  injuries — injuries  to  per- 
sonal property. — Injury  to  the  person 
and  injury  to  personal  property  by  the 
name  wrongful  act  constitute  two 
causes  of  action.  Eagan  v.  New  York 
Transportation  Co.,  394. 

Joinder. — Code  Civ.  Proc.  §  484,subd. 
2,  permits  the  joining  of  causes  of  ac- 
tion for  personal  injuries,  and  subdi- 
vision 6  permits  joinder  of  causes  of 
action  for  injuries  to  personal  prop- 
erty. Subdivision  9  provides  that 
causes  of  actions  on  claims  arising  out 
of  the  same  transaction,  or  transac- 
tions connected  with  the  same  subject 
of  action,  and  not  included  in  one  of 
the  foregoing  subdivisions,  may  be 
united.  Held,  that  a  cause  of  action 
for  personal  injuries  and  one  for  in- 
juries to  plaintiff's  vehicle,  both  caused 
by  a  negligent  act  of  defendant,  were 
properly  united.  Eagan  v.  New  York 
Transportation  Co.,  394. 

As  a  poor  person — affidavit — suffi- 
ciency.— Where,  on  commencement  of 
an  action,  the  affidavit  of  plaintiff's 
guardian  ad  litem  stated  that  he  was 
worth  a  sum  sufficient  to  have  enabled 
him  to  comply  with  a  subsequent  order 
requiring  security  for  costs,  leave  to 
sue  as  a  poor  person  should  not  be 
granted  on  an  affidavit  stating  that  the 
guardian  has  been  unable  to  obtain  the 
execution  of  a  bond  or  an  advance  of 
money,  and  that  he  knows  of  no  source 
from  which  he  can  obtain  it,  but  not 
specifically  stating  that  he  himself  has 
not  sufficient  money  or  property.  Rut- 
kowsky  v.  Cohen,  255. 


Order — requisites. — Under  Code  Civ. 
Proc.  §  460,  providing  that  an  order 
granting  permission  to  sue  as  a  poor 
person  shall  state  that  applicant's  at- 
torneys will  prosecute  the  action  with- 
out compensation,  an  order  failing  to 
so  state  is  fatally  defective.  Rutkow- 
sky  v.  Cohen,  255. 

Stay  of  proceedings — grounds. — An 
order  staying  proceedings  in  an  action 
for  trespass  until  the  final  determina- 
tion of  an  appeal  to  the  court  of  appeals 
in  another  action  was  not  justified* 
though  in  the  other  action  plaintiff  had 
recovered  a  judgment  establishing  a  di- 
vision line  on  the  location  of  which  the 
claim  in  damages  was  dependent,  where 
the  appellate  division  had  unanimously 
affirmed  the  judgment  and  an  order  de- 
nying a  new  trial,  its  order  of  affirma- 
tion reciting  that  the  court  "unani- 
mously decided  that  the  findings  of  fact 
are  supported  by  the  evidence."  and 
where  a  motion  for  reargument  and  for 
leave  to  appeal  to  the  court  of  appeals 
had  been  denied  by  the  appellate  divi- 
sion, etc.  Weiant  v.  Rockland  Lake 
Trap  Rock  Co.,  113. 

ANIMALS. 

Vicious  dog — running  at  large — in- 
juries— action — notice  of  viciousness — 
evidence. — Plaintiff  was  bitten  by  a  dog 
belonging  to  one  of  defendant's  chil- 
dren. Defendant  testified  that  she  kept 
the  animal  in  her  barn  as  a  watchdog, 
that  he  would  make  a  fuss  if  any  one 
went  near  the  barn  at  night,  that  she 
never  had  him  tied  or  muzzled,  but  that 
she  had  no  knowledge  of  his  ever  biting 
any  one.  It  appeared  that  he  was  al- 
lowed to  go  about  with  one  of  defend- 
ant's children,  that  he  was  with  this 
child  when  he  bit  plaintiff,  and  that 
while  with  the  same  child  he  had  bitten 
two  other  people  within  the  preceding 
year.  Held,  that  the  evidence  was  suf- 
ficient to  warrant  a  finding  that  defend- 
ant had  such  notice  of  the  dog's  vicious 
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propensity  as  required  her  to  muzzle  or 
otherwise  restrain  him  from  biting. 
Duval  v.  Barnaby,  227. 

Harboring  vicious  dog — liability  for 
injuries. — One  who  harbors  a  vicious 
dog  is  liable  for  injuries  inflicted  by 
him.    Duval  v.  Barnaby,  227. 

Note. — Scienter   in  Actions   fob 
Injuries  bt  Dogs 22 /-230 

a.  In  general. 

b.  Fight  a  between  dogs. 

a  Plaintiff' 8  knowledge  —  Contrib- 
utory negligence. 
d.  Statute 

APPEAL. 

"Notice  of  judgment  —  sufficiency. — 
Under  Code  Civ.  Proc.  §  1351,  relative 
to  appeals  to  the  appellate  division, 
and  providing  for  an  appeal  within  30 
days  after  service  of  a  copy  of  the  judg- 
ment or  order  appealed  from,  and  a 
written  notice  of  the  entry  thereof,  on 
the  attorney  for  the  appellant,  where 
the  copy  served  of  an  interlocutory 
judgment  differed  from  the  original,  in 
that  it  was  not  under  seal,  and  did  not 
bear  the  same  date,  and  gave  the  clerk's 
name  as  ''Thomas  L.,"  instead  of 
"Thos.  L.,"  and  merely  stated,  as  re- 
gards the  entry,  that  the  judgment  was 
filed  in  the  office  of  the  clerk,  it  was  in- 
sufficient to  limit  the  time  for  appeal. 
Gabay  v.  Doane,  447. 

Note. — Limiting  Time  to  Appeal 
to  Appellate  Division 447-454 

a.  Statutory  construction. 

b.  Practice. 

1.  In  general. 

2.  Effect  of  mailing  notice. 

3.  Waiver  of  limitation. 

c.  Notice. 

1.  Form. 

2.  Who  must  serve. 

3.  As  between  codefendants. 

d.  When  new  notice  required. 

Admission  of  evidence — prejudicial 
error. — There  being  a  sharp  conflict  in 
the  evidence  as  to  how  the  accident  oc- 
curred, erroneous  admission  of  state- 
ment by  plaintiff  as  to  his  condition  be- 
fore the  accident  is  prejudicial,  as  af- 
fecting his  credibility.  Seller  v.  Metro- 
politan St.  Ry.  Co.,  13. 

Erroneous  admission  of  evidence — 
presumption  of  prejudice. — Admission 
of  such  testimony  was  presumably  prej- 


udicial,    and      ground      for     reversal. 
Haulish  v.  Boiler,  18. 

Note. — Harmlessness  of  Error 
in  Admitting  or  Excluding  Ev- 
idence   18-37 

a.  In  general. 

b.  Presumption. 

c.  When    same    fact   is    admitted. 

d.  When  sufficient  other  competent 

evidence. 

e.  Affecting    credibility    of    party. 

f.  In  equity  actions. 

g.  In  surrogate* 8  court. 
h.  Specific  cases. 

Instructions — failure  to  except — law 
of  the  case. — A  charge  to  which  no  ex- 
ception is  taken  must,  on  appeal,  be  as- 
sumed, so  far  as  the  case  is  concerned, 
to  correctly  state  the  law.  Smithtown, 
Town  of,  v.  Ely,  459. 

Question  of  damages — review. — In  an 
action  for  death,  the  appellate  court 
can  review  the  jury's  determination  on 
the  question  of  damages.  Kellogg  v. 
Albany  &  H.  Ry.  &  Power  Co.,  50. 

ASSAULT. 
See  Evidence. 

Provocation  —  evidence — mitigation 
of  damages. — In  an  action  for  assault 
and  battery,  articles  published  by 
plaintiff  in  his  paper  a  long  time  prior 
to  the  assault,  which  defendant  then 
objected  to,  but  as  to  which  he  had 
sought  out  the  plaintiff  and  become 
reconciled,  were  not  admissible  in  evi- 
dence in  mitigation  of  damages.  Ge- 
nung  v.  Baldwin,  329. 

Note. — Provocation  as  Defense 
to  Action  for  Assault 329-336 

a.  In  general. 

b.  Insulting  and  provoking  works. 

c.  Trespass    upon    or    interference 

with  defendant's  property. 

d.  Assault  by  plaintiff. 

e.  Other  instances. 

Evidence  —  instructions  —  questions 
for  jury. — Where  in  an  action  for  as- 
sault and  battery  the  evidence  as  to  the 
assault,  and  that  it  was  unjustifiable, 
is  undisputed,  it  is  not  error  to  in- 
struct the  jury  that  they  should  find 
for  the  plaintiff,  leaving  to  them  only 
the  question  of  damages.  Genung  v. 
Baldwin,  329. 
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ATTACHMENT. 

Konres\dent  defendant. —  Where  a 
servant  is  wrongfully  discharged,  he  is 
entitled  to  an  attachment  against  the 
property  of  hia  nonresident  employer. 
Cohen  v.  Walker,  135. 

ATTORNEYS. 

Champerty — expense  of  suit — agree- 
ment to  pay. — An  agreement  by  an  at- 
torney to  prosecute  certain  claims  at 
his  own  expense,  for  a  certain  compen- 
sation, is  champertous,  in  violation  of 
3  Rev.  St.  (5th  Ed.)  p.  478,  §  72,  pro- 
viding that  no  person  shall  advance  any 
money  or  thing  in  action,  or  agree  so 
to  do,  for  the  purpose  of  receiving  any- 
thing in  action  for  collection,  and  of 
Code  Civ.  Proc.  §  74,  prohibiting  an  at- 
torney from  promising  or  giving  any 
valuable  consideration  as  an  induce- 
ment or  in  consideration  of  receiving  a 
demand  for  the  purpose  of  bringing  an 
action  thereon.  S ted  well  v.  Hartmann, 
283. 

Note. — Champerty  and  Mainte- 
nance in  Relation  to  Attor- 
neys  283-290 

a.  In  general. 

b.  Statute. 

c  Under  §  75,  Code  of  Civil  Pro- 
cedure. 

1.  In  general. 

2.  Question  of  intention. 

d.  Under  §  74,  Code  of  Civil  Pro- 
cedure. 

Lien  for  costs — supplementary  pro- 
ceedings.— An  attorney  for  a  creditor 
in  supplementary  proceedings  has  no 
lien  for  costs,  so  as  to  authorize  the 
continuance  of  the  proceedings  after 
the  judgment  is  satisfied.  Rook  v. 
Dickinson,  454. 

Satisfaction  of  judgment. — Where, 
pending  proceedings  supplementary  to 
execution,  the  judgment  is  satisfied, 
and  there  is  no  evidence  that  the  judg- 
ment creditor  is  insolvent,  the  proceed- 
ings will  not  be  kept  alive  to  enable  the 
attorney  for  the  creditor  to  recover  his 
costs  of  the  judgment  debtor.  Rook  v. 
Dickinson,  454. 

Note. — Attorney's  Lien  in   Sup- 
plementary Proceedings . . . 454-455 
Lien — death     of     client. — Where     a 
mortgagee   dies   before  entry   of  judg- 
ment in  a  foreclosure  action,  and  his 


executrix  employs  another  attorney  to 
obtain  judgment,  and  buys  the  mort- 
gaged property  in,  the  original  attor- 
ney may,  under  Code  Civ.  Proc,  §  66, 
providing  that  from  the  commencement 
of  an  action  the  attorney  has  a  lien  on 
his  client's  cause  of  action,  which  at- 
taches to  a  judgment  in  his  client's 
favor,  and  the  proceeds  thereof,  main- 
tain an  equitable  action  against  the  ex- 
ecutrix to  have  his  services  declared 
a  lien  on  the  mortgaged  property. 
Skinner  v.  Busse,  156. 

BAIL. 

Abandonment  of  wife — deposit  in 
lieu  of  bail — disposition. — Defendant, 
because  of  his  abandonment  of  his  wife, 
was  adjudged  to  pay  $4  weekly  for  one 
year  for  her  support,  and  on  appeal 
from  his  conviction  deposited  $300  with 
the  city  chamberlain,  instead  of  bond, 
and  on  affirmance  of  the  judgment  and 
his  surrender  of  himself,  moved  that 
the  entire  deposit  should  be  returned  to 
him.  Held,  that  he  would  be  dis- 
charged from  custody,  but  that  the  full 
sum  would  be  retained  for  his  wife's 
support,  and  the  costs  adjudged  against 
him.     People  v.  Burke,  365. 

Note. — Disposition  of  Money  De- 
posited  fob  Bail 365-371 

a.  In  civil  actions. 

1.  Statute. 

2.  In  general. 

3.  Rights  of  plaintiff. 

4.  Rights  of  third  person  mak- 

ing deposit. 

5.  Rights  of  creditors. 

b.  In  criminal  actions. 

1.  Statute. 

2.  In  general. 

3.  Rights     of     third      person 

making  deposit. 

4.  Rights  of  creditors. 

BANKRUPTCY. 

Discharge — demand  for  conversion. — 
Bankruptcy  Act  1898,  §  17,  provides  a 
discharge  in  bankruptcy  shall  relieve  a 
bankrupt  from  all  nis  provable  debts 
save  judgments'  for  fraud  and  false  rep- 
resentations, or  wilful  and  malicious 
injuries  to  person  or  property,  debts 
created  by  fraud,  defalcation,  etc.,  in 
a  fiduciary  capacity,  and  those  not  duly 
scheduled*  Section  63a,  enumerating 
provable  debts,  docs  not  specify  a  de- 
mand on  account  of  goods  taken,  con- 
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verted,  etc.  Section  63,  subd.  "b,"  pro- 
vides for  the  liquidation  of  unliqui- 
dated claims,  as  did  Act  1867,  §  5067. 
Held,  that  a  claim  for  conversion  not 
being  mentioned  as  a  provable  debt, 
the  provisions  of  section  63b,  referring 
to  provable  debts  not  made  certain  as 
to  amount,  and  a  contention  that  the 
exceptions  of  section  17  indicated  an 
intention  to  make  other  debts  provable 
than  those  in  section  63a  being  of  no 
merit,  a  demand  for  conversion  is  not 
defeated  by  a  discharge  in  bankruptcy. 
Watertown  Carriage  Co.  v.  Hall,  378. 

BILLS  AND  NOTES. 

Demand  note — necessity  for  demand 
—collateral  security. — Action  may  be 
maintained  on  a  demand  note,  without 
a  preliminary  demand  of  payment,  even 
though  the  note  is  secured  by  collat- 
eral, to  be  delivered  to  the  debtor  on 
?avment  of  the  note.  Field  v.  Sibley, 
87. 

Note. — Necessity  of  Demand  be- 
fore Action  on  Demand  Ncte. 
187-189 

a.  In  general. 

b.  Statute. 

c.  Effect    of   failure    to   make   de- 

mand. 

d.  Surrender  of  collaterals. 

CONVERSION. 

Collection  of  collaterals. — The  holder 
of  bonds  as  collateral  security  may  col- 
lect such  bonds  on  default  in  their  pay- 
ment by  a  foreclosure  of  the  mortgage 
securing  them,  even  before  the  princi- 
pal debt  is  due,  though  the  holder  has 
the  power  to  sell  the  bonds,  the  pro- 
ceeds of  the  sale  becoming  a  trust  fund, 
in  lieu  of  the  original  security.  Field 
v.  Sibley,  187. 

A  holder  of  bonds,  as  collateral  se- 
curity, entitled  as  against  the  pledgee 
to  the  expenses  of  collecting  the  col- 
lateral, is  not  guilty  of  a  conversion  by 
agreeing  that  the  bonds  may  be 
charged  with  their  proportion  of  the 
expenses  of  foreclosing  a  mortgage  se- 
curing such  bonds  and  other  bonds. 
Field  v.' Sibley,  187. 

A  holder  of  bonds  as  collateral  to  a 
demand  note  cannot  be  held  guilty  of 
converting  the  collateral  -security  by 
agreeing  to  the  foreclosure  of  a  mort- 
gage securing  the  bonds,  and  that  the 


bonds  might  be  applied  in  payment  at 
the  foreclosure  sale,  unless  they  are  so 
applied.     Field  v.  Sibley,  187." 

CORPORATIONS. 

Stock — issue  for  less  than  par — lia- 
bility of  stockholder. — Under  Laws 
1892,  c.  688,  §  42,  prohibiting  a  cor- 
poration from  issuing  stock  for  less 
than  its  par  value,  a  stockholder  to 
whom  stock  was  issued  as  full -paid 
stock,  for  an  agreed  price  less  than  par, 
is  not  liable  to  the  corporation  for 
more  than  he  agreed  to  pay.  Thomp- 
son v.  Knight,  278. 

Rights  of  assignee  for  creditors. — 
Where  a  corporation  issued  stock  us 
full  paid  for  less  than  par,  the  liability 
to  creditors  of  a  holder  of  the  capital 
stock  which  has  not  been  fully  paid, 
imposed  by  Laws  1892,  c.  688,  §  54, 
does  not  give  a  right  of  action  to  an 
assignee  for  the  benefit  of  the  creditors 
of  the  corporation  for  the  difference 
between  the  amount  the  holder  agreed 
to  pay  and  the  par  value  of  the  stock; 
such  right  being  personal  to  the  cred- 
itors.    Thompson  v.  Knight,  278. 

Stockholders  —  unpaid  stock — liabil- 
ity to  creditors. — In  1898  defendant  re- 
ceived from  a  corporation  60  shares  of 
its  capital  stock  as  full  paid,  of  the 
par  value  of  $6,000,  for  which  he  paid 
$3,200.  Thereafter  in  the  same  year 
the  corporation  became  indebted  to 
plaintiff  in  the  sum  of  $500.  Laws 
1892,  c.  688.  §  54,  provides  that  stock- 
holders shall  be  personally  liable  to 
creditors  to  an  amount  equal  to  the 
amount  of  stock  held  by  them,  respec- 
tively, for  every  debt  of  the  corpora- 
tion, until  the  whole  amount  of  its 
stock  issued  and  outstanding  at  the 
time  such  debt  was  incurred  shall  have 
been  fully  paid.  This  section  was 
amended  by  Laws  1901,  c.  354,  provid- 
ing that  every  holder  of  capital  stock 
not  fully  paid  shall  be  personally  liable 
to  creditors,  to  an  amount  equal  to  the 
amount  unpaid  on  the  stock  held  by 
him,  for  debts  contracted  while  such 
stock  was  held  by  him,  and  that  as  to 
existing  corporations  such  liability 
shall  be  in  lieu  of  the  liability  imposed 
on  stockholders  by  law  on  account  of 
debts  thereafter  contracted  or  stock 
thereafter  issued.  Section  5  provides 
that  the  act  shall  not  affect  any  right 
of  any  creditor  of  any  corporation  or 
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of  any  stockholder  against  any  direct- 
or under  existing  law,  provided  action 
thereon  be  commenced  within  six 
months  after  this  act  takes  effect. 
Plaintiff  brought  his  action  within  that 
time  to  recover  the  amount  of  such 
•debt.  Held,  that  his  right  of  action 
under  section  54  was  expressly  saved 
by  such  section  5.  Lancaster  v.  Knigut, 
238. 

Note. — Liabilties  of  Owner  of 
Corporate  Stock  Not  Full 
Paid 268-272 

a.  Statutes. 

b.  In  general. 

c.  To  employees. 

Directors  —  deceit — equity  —  suit  by 
stockholders. — Plaintiff's  complaint  al- 
leged that  defendants  were  directors  of 
a  loan  association  whose  charter  re- 
quired that  its  funds  be  invested  in 
first  mortgages;  that  defendants  in- 
vested in  second  mortgages;  that  they 
printed  the  charter  and  certain  annual 
reports  for  distribution,  and  that,  re- 
lying on  such  statements,  which  were 
false,  plaintiff's  testatrix  purchased 
certain  shares;  that  the  association  has 
teen  adjudged  insolvent,  and  receivers 
appointed ;  that  defendants  organized 
a  realty  corporation,  which  has  taken 
from  the  receivers  all  the  assets  of  the 
association  nominally  at  50  cents  on 
the  dollar;  that  no  payment  in  cash 
wus  made,  but  the  receivers  took  back 
a  second  mortgage  on  certain  property, 
payable  in  three  years,  without  inter- 
est, by  reason  whereof  the  amount  and 
time  when  plaintiff  will  realize  any- 
thing are  uncertain;  and  prayed  that 
defendants  may  indemnify  the  plain- 
tiff, and  make  good  their  false  repre- 
sentations, and  repay  the  money  so  in- 
vested by  the  testatrix.  Held,  that  the 
-complaint  states  a  cause  of  action  in 
equity,  maintainable  by  a  stockholder, 
for  indemnity  against  the  directors  for 
the  deceit.     Squiers  v.  Thompson,  160. 

COSTS. 

See  Attorneys. 
See  Divorce. 
See  Motions. 

Bankruptcy — action    by    trustee — se- 
curity for. — A  defendant   in  an  action 
by  a  trustee  in  bankruptcy  on  a  cause 
accruing  after  the  appointment  of  the  j 
trustee  is  not  entitled  to  security  for 


costs  under  Code  Civ.  Proa  §  3268, 
which  provides  that  such  security  shall 
be  given  if  the  cause  of  action  existed 
before  the  adjudication.  K  el  ley  v. 
Kremer,  304. 

Ex  parte  application. — Code  Civ. 
Proc.  §  3271,  authorizing  the  court,  in 
its  discretion,  to  require  a  trustee  of 
an  express  trust  to  give  security  for 
costs  on  bringing  su;t,  does  not  author- 
ize the  court  .to  require  such  security 
on  an  ex  parte  application  by  defend- 
ant.    Kelley  v.  Kremer,  304. 

Motion  to  vacate. — The  right  of  a  de- 
fendant to  security  for  costs,  under 
Code  Civ.  Proc.  §  3271,  authorizing  the 
court,  in  its  discretion,  to  require  se- 
curity for  costs  in  actions  by  trustees 
of  express  trusts,  etc.,  may  be  consid- 
ered on  motion  to  vacate  an  unauthor- 
ized ex  parte  order  requiring  security. 
Kelley  v.  Kremer,  304. 

Waiver  of  security. — The  filing  of  an 
answer  in  an  action  by  a  trustee  in 
bankruptcy  before  the  making  of  an 
application  for  security  for  costs  is  a 
waiver  of  the  right  to  such  security  un- 
less defendant  shows  a  good  excuse. 
Kelley  v.  Kremer,  304. 

An  affidavit  setting  up  that  defend- 
ant filed  his  answer  before  making  ap- 
plication for  security  for  costs  because 
the  court  was  not  in  session  for  ex 
parte  business,  so  that  he  could  not  se- 
cure an  extension  of  time  to  answer, 
does  not  show  facts  relieving  him  from 
his  failure  to  apply  for  security  before 
answering,  as  the  time  to  answer  could 
be  extended  by  any  judge.  Kelley  v. 
Kremer,  304. 

CRIMINAL  LAW. 

Inspection  of  grand  jury's  minutes. 
— Where  defendant  has  had  no  prelim- 
inary examination  in  a  magistrate's 
court,  an  application  to  inspect  the 
minutes  of  the  grand  jury  which  in- 
dicted him  should  be  granted.  People 
v.  Foody,  308. 

The  allowance  of  an  inspection  of  the 
minutes  of  the  grand  jury  by  defend- 
ant does  not  unduly  invade  the  secrecy 
of  their  proceedings  when  publicity  has 
already  been  given  to  the  indictment 
against  him.     People  v.  Foody,  308. 

That  defendant  has  been  tried  before 
the  city  commissioner  of  police  on  sim- 
ilar charges  is  no  ground  for  refusing 


489 


INDEX  OF  CASES  AND  NOTES. 


his  request  to  inspect  the  minutes  of 
the  grand  jury  which  indicted  him. 
People  v.  Foody,  308. 

Note. — Inspection  of  Grand  Ju- 
ry's Minutes 308-310 

Appeal — preservation  of  evidence. — 
A  judgment  of  a  city  magistrate  find- 
ing defendant  guilty  will  be  reversed  on 
appeal  where  the  evidence  taken  on  the 
trial  is  not  preserved.  People  v.  Nash, 
311. 

Note. — Proof  of  Character  or 
Reputation  of  Complainant 
in    Criminal  Trials 348-352 

a.  In  general. 

b.  Sexual  crimes. 

c.  In  cases  of  homicide. 

DAMAGES. 

Servant  —  wrongful  discharge. — 
Where  a  servant  is  hired  by  the  year, 
and  wrongfully  discharged  at  the  end 
of  six  months,  the  measure  of  damages 
is  prima  facie  the  balance  of  the  year's 
salary.     Cohen  v.  Walker,  135. 

Note. — Damages  for  Wrongful 
Discharge   from  Service.  .  .135-141 

a.  In  general.     - 

b.  Before  term  of  service  expires. 

c.  After  term   of  service  expires. 

d.  Where     wages     contingent     on 

profits. 

e.  Special  contracts. 
i.  Commission. 

Death  —  excessiveness. —  Where  an 
only  daughter,  20  yeacs  of  age,  who 
was  well  developed  physically  and  men- 
tally, a  successful  musician,  intending 
to  engage  in  music  as  a  profession,  and 
who  assisted  her  mother  in  housekeep- 
ing and  her  father  occasionally  in  his 
store,  is  negligently  killed,  a  verdict  for 
$9,500  to  compensate  the  father  for  his 
pecuniary  injury  resulting  from  her 
death  is* excessive.  Kellogg  v.  Albanv 
&  H.  Ry.  &  Power  Co.,  50. 

Note. — Damages  Recoverable 
for  Death  by  Negligence 50-72 

a.  Statute. 

b.  Rlemcnts. 

c.  Review. 

d.  Amount. 

1.  Inadequacy. 

2.  Kxcessiveness. 

e.  Interest. 


plary  damages. — Exemplary  damage* 
may  be  awarded  in  a  civil  action  for 
assault  with  intent  to  rape  committed 
on  a  young  married  woman,  and  con- 
tinued after  she  had  resisted,  declared 
herself,  and  cried  out  for  help,  the  as- 
sault being  accompanied  by  profane 
and  lewd  language.  Haulish  v.  Boiler^ 
18. 

DEPOSITIONS. 

Prospective  action. — Under  Code  Civ.. 
Proc.  §  872,  authorizing  examination 
of  witnesses  and  parties  before  trial,  a 
prospective  plaintiff  is  not  entitled  to- 
preliminary  examination  prior  to  the 
commencement  of  an  action  to  ascer- 
tain against  which  of  certain  persons- 
he  has  a  right  of  action.  Schoeller, 
Matter  of,  257. 

DIVORCE. 

Custody  of  child — education. — A  de- 
cree in  divorce  gave  the  custody  •  of  a 
five  year  old  child  to  the  mother,  who 
resided  in  New  York  city,  except  during 
the  summer  vacation  season  and  Christ- 
mas holidays,  when  the  father,  without 
the  city,  was  to  have  the  custody.  A 
modification  of  the  decree  required  the 
boy  to  stay  with  his  mother  one  half 
the  year,  and  with  his  father,  at  the 
home  of  the  child's  paternal  grand- 
father, without  the  city,  the  other  half. 
Held,  on  appeal  from  the  order  modi- 
fying the  decree,  that  while  it  appeared 
that  the  paternal  grandfather's  home 
would  be  most  advantageous  to  the 
child,  the  decree,  as  modified,  would  ao» 
interfere  with  the  child's  schooling  as- 
to  warrant  reversal.  Van  Buren  v_ 
Van  Buren,  381. 

Alimony  —  modification  —  constitu- 
tional lair. — Laws  1900,  c.  742,  amend- 
ing Code  Civ.  Proc.  §  1759.  subd.  2,  by 
extending  the  power  of  tha  court,  first 
given  by  Laws  1895,  c.  891,  to  modify 
or  vary  a  final  judgment  in  divorce,  as 
to  the  alimony  directed  to  be  paid,  to 
such  judgments  theretofore  rendered, 
i»,  as  to  judgments  which  had  become 
absolute  before  its  adoption,  in  viola- 
tion of  Const,  art.  1,  §  6,  providing 
that  no  person  shall  be  deprived  of 
property  without  due  process  of  law. 
Livingston  v.  Livingston,  292. 

Note. — Modification    of    Decree 
as   to  Alimony 292-29fr 


Assault  with    intent    to  rape — excm-        Bill   of    particulars    of    adultery. — 
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Adultery  as  a  cause  of  action  for  di- 
vorce may  be  established  by  facts  and 
circumstances  showing  inclination,  op- 
portunities, and  intimacy  of  relations, 
from  which  the  inference  of  guilt  may 
be  drawn,  without  proof  of  its  commis- 
sion at  any  specified  time  or  place; 
and,  where  such  evidence  is  relied  on, 
the  court  is  not  warranted  in  confining 
plaintiff's  evidence  by  a  bill  of  particu- 
lars specifying  precise  times.  Krauss 
v.  Krauss,  194. 

Where  the  co-respondent  is  named 
and  the  places  of  the  commission  of 
adultery  are  specified  in  a  complaint 
for  divorce,  and  plaintiff  is  unable  to 
specify  times  with  more  particularity, 
a  bill  of  particulars  should  not  be  re- 
quired, regardless  of  the  fact  that  she 
expects  to  prove  her  case  by  circum- 
stantial ewUmce.  Krauss  v.  Krauss, 
194. 

Co-respondent  —  costs. —  Code  Civ. 
Proc,  §§  17G9,  3228-3230,  provides 
that  costs  in  an  action  for  an  absolute 
divorce  are  in  the  discretion  of  the 
court.  Section  1757  modifies  this  gen- 
eral rule  by  providing  that  the  co-re- 
spondent, if  successful,  shall  be  entitled 
to  his  costs  agf.inst  the  person  naming 
him  as  co-respondent.  Held  that,  where 
the  co-respondent  had  failed  in  his  de- 
fense, it  was  within  the  discretionary 
power  of  the  court  to  award  costs 
against  him  from  the  time  of  the  serv- 
ice of  his  answer.  Billings  v.  Billings, 
73. 

DOGS. 
See  Animal 8. 

DOWER. 

Will — construction — right  of  tridoic 
to  dower. — Testator  devised  all  his  real 
property,  comprising  the  bulk  of  his 
estate,  to  trustees.,  until  the  coming  of 
a^e  of  his  youngest  child, — about  one 
year  oid, — and  directed  that  one-third 
of  the  income  should  be  paid  to  the 
widow,  and  the  other  two-thirds  ex- 
pended for  the  support  and  education 
of  his  children,  and  further  that,  on 
the  expiration  of  the  trust,  one-third 
of  the  property  should  be  conveyed  to 
the  widow  during  her  life  or  widow- 
hood, and  the  other  two-thirds  to  his 
children,  and  authorized  the  trustees  to 
sell  the  real  estate  of  which  the  tes- 
tator died  seised  and  possessed,  and  to 
reinvest  it  in  such  other  real  estate  or 


profitable  securities  as  should  seem 
best  for  carrying  out  the  purposes  of 
the  trust.  Held,  that  the  widow  was 
not  entitled  to  dower  in  addition  to  the 
provisions  made  for  her  in  the  wilL 
Gorden,  Matter  of,  397. 

Note. — Provisions  in  Lieu  op 
Dowek 397-406. 

a.  Statute. 

b.  Testamentary  provisions, 

c.  Antenuptial  contracts. 

d.  Jointures. 

e.  Provisions  in    separation  agree- 

ments. 

f.  Surrogate's  jurisdiction. 

g.  Abatement  of  legacies  in  lieu  of 

doicer. 

Inchoate  right  of  dower — action  to- 
recover. — A  complaint  alleged  that 
plaintiff's  husband  in  1872,  in  order  to 
defeat  her  inchoate  right  of  uower,  con- 
tracted in  writing  with  one  C.  to  pur- 
chase from  him  certain  real  property 
described,  and  that  he  took  the  title  in 
the  name  of  his  brother,  though  he 
paid  the  consideration  himself;  that 
plaintiff  obtained  a  divorce,  whereupon 
her  husband  took  the  record  title,  and 
occupied  the  property  until  his  death, 
in  1902,  and  shortly  before  that  time 
conveyed  the  property  to  the  defendant. 
Held  to  state  a  cause  of  action  for  an 
inchoate  right  of  dower  in  said  prop- 
erty.    Nichols  v.  Park,  148. 

Note. — Remedied  for  Protection 
of  Inchoate  Right  of  Dower. 
148-15$ 

a.  Statute. 

b.  In  general. 

c.  In   condemnation   proceedings, 

d.  In  cases  of  fraud. 

e.  In  foreclosure  surplus. 

EVIDENCE. 

Presumptions — failure  to  call  wit- 
nesses.— In  an  action  by  a  passenger  on 
a  street  car  for  jiersonal  injuries,  the 
fact  that  defendant  railroad  company 
did  not  call  as  witnesses  passengers 
whose  names  were  taken  by  the  con- 
ductor at  the  time  of  the  accident 
raises  no  presumption  that  they  would 
have  testified  against  the  company  if 
they  had  been  called.  Yula  v.  N.  Y.  & 
Queens  County  R.  Co..  457. 

The  indorsee  of  a  note  after  maturity 
surd  the  maker  for  the  benefit  of  a  sec- 
ond  indorser.     Defendant  alleged  that. 
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the  payee  and  the  indorser  took  the 
note  an  accommodation  paper,  with  a 
condition  that  the  second  indorser 
would  perform  a  contract  with  the 
maker  of  the  note,  and  that  the  first 
indorser,  which  attempted,  as  agent,  to 
perform  the  contract,  had  failed  no  to 
do.  Held  that,  where  the  plaintiff 
failed  to  call  as  a  witness  a  person  con- 
nected with  both  indorse™  in  an  offi- 
cial capacity  who  might  have  been  pro- 
duced, and  who  knew  the  entire  trans- 
action, it  entitled  defendant  to  an  in- 
struction that  such  failure  might  be 
considered  a*  evidence  that  if  such  per- 
son had  been  called  his  testimony 
would  have  been  in  favor  of  the  de- 
fendant.    Banagan  v.  Clark,  123. 

Failure  to  introduce  evidence — in- 
struction— personal  injury. — Where  the 
evidence  in  an  action  for  personal  in- 
juries shows  that  an  alleged  injury  is 
not  apparent  from  objective  symptoms, 
but  will  be  disclosed  by  an  X-ray  ex- 
amination, and  plaintiff  introduces  a 
physician  who  testifies  that  he  made 
such  examination,  but  fails  to  show  the 
result  thereof,  the  defendant  is  entitled 
to  an  instruction  that  the  jury  may  as- 
sume that  the  testimony  of  the  witness, 
if  given,  would  have  been  adverse  to 
plaintiff,  even  though  the  fact  of  such 
examination  was  called  out  by  defend- 
ant, who  could  have  examined  the  wit- 
ness as  to  the  result  of  the  examina- 
tion.    Kane  v.  Rochester  Ry.  Co.,  323. 

Segliyenv — in  fan  tft — sui  juris — pre- 
sumption.— A  child  under  12  years  of 
age  is  presumed  to  be  non  sui  juris. 
Hill  v.  Baltimore  &  N.  Y.  Ry.  Co..  418. 

Note. — Pbesimptiox  of   Non  Sri 

Jl-bih 418-422 

Murder — self-defense — reputation  of 
victim  for  peareableness. — Where  to  a 
prosecution  for  murder  in  the  first  de- 
gree defendant  pleaded  self-defense, 
and  sought  by  various  evidence  to  show 
that  deceased  was  quarrelsome,  morose, 
irritable,  and  vindictive,  and  subject  to 
violent  outbursts  of  temper,  and  in  the 
habit  of  making  threats  against  de- 
fendant, the  fact  that  defendant  of- 
fered no  evidence  to  show  that  de- 
ceased's general  reputation  for  peaee- 
ableness  and  good  disposition  was  bad 
•did  not  render  it  improper  to  allow  the 
prosecution's  witnesses  to  testify  that 
such  reputation  was  good.  People  v. 
Ctallagher,  348. 


Hot  ire — prior    con  rersation . — Where 
it  appears  that  on  the  night  of  a  niur- 
i  der  a  woman  stated  to  the  accused  that 
I  "he  ought  to  lick  [deceased],  or  he  was 
i  no  friend  of  hers,"  and  that  after  thi- 
reniark    accused    left  the    woman,  bor- 
rowed a  revolver,  and  went  to  a  saloon 
where  the  deceased  was,  and  after  com- 
mencing  conversation    with    him.   shot 
him  in  the  affray  which  followed,  evi- 
dence of  the  woman's  statement  is  com- 
petent as  showing  motive,  and  as  bear- 
ing on    the  whole    transaction  at    the 
time  of  the  shooting.     People   v.  Gal- 
lagher, 348. 

Defendant" s  answer — introduction  by 
plaintiff — effect. — Where  plaintiff  in- 
troduces as  a  part  of  his  evidence  de- 
fendant's verified  answer,  all  state- 
ments of  facts  therein  not  controverted 
or  disputed  by  other  evidence  mu>t  be 
taken  to  be  true.  Walter  v.  Meader, 
223. 

Note. — Evidence  of  Aor lteby  .  - . 
194-208 

a.  Competency. 

1.  In  general. 

2.  Reputation  of  locality. 

3.  Testimony    of    husband    or 

irife. 

4.  Evidence  of  general  charac- 

ter of  defendant  for  vir- 
tue. 

5.  Other  acts  of  adultery. 

b.  Weight  and  sufficiency. 

1.  In  general. 

2.  Testimony  of  prostitutes. 

3.  Testimony  of  detectives. 

4.  Testimony     of     co-respond- 

ent. 

5.  Confessions. 

6.  Existence    of  venereal    dis- 

ease. 

7.  Particular  instances. 
Railroads — fires. — In      an      action 

against  the  receivers  of  a  railroad  com- 
pany to  recover  for  fires  alleged  to  have 
been  caused  by  sparks  from  its  loco- 
motives, where  it  was  conceded  that  the 
locomotives  in  question  were  properly 
constructed  and  in  good  order,  and  no 
one  saw  any  sparks  emitted  by  them, 
it  was  error  to  permit  a  witness  who 
resided  a  mile  and  a  half  away  to  tes- 
tify that  other  locomotives  passing  his 
place  "shortly  before  and  shortly  after 
the  fire  scattered  fire,"  when  it  did  not 
appear  whether  the  other  locomotives 
were    properly  constructed   or  in   good 
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order,  or  whether  the  scattered  fire 
<canie  from  the  smoke-stacks,  or  was 
-caused  by  the  fireman  or  engineer  shak- 
ing out  the  ash  pan,  or  some  other 
cause.     O'Reilly  v.  King,  75. 

Hypothetical  questions — form  and 
sufficiency. — It  is  not  necessary  that 
the  facts  recited  in  a  hypothetical  ques- 
tion shall  be  established  beyond  all  con- 
troversy, but  is  enough  if  they  are  sup- 
ported by  some  evidence;  and  in  ask- 
ing such  questions  counsel  may  base 
them  on  either  the  whole  or  any  part 
of  the  evidence,  and  may  assume  the 
facts  as  they  claim  them  to  exist,  and 
an  error  in  such  assumption  does  not 
make  the  question  objectionable,  if 
within  the  possible  range  of  the  evi- 
dence. Gray  v.  Brooklyn  Heights  R. 
Co.,  37. 

Note. — Hypothetical   Questions. 
37-46 

a.  Form  of  question. 

1.  Exception  to  general  rule. 

2.  Cross  examination. 

b.  Basis  of  question. 

c.  Objection  and  exception. 
Opinion  —  abortion  —  appearance    of 

.fetus. — In  an  action  for  injuries  which 
plaintiff  claimed  to  have  resulted  in  an 
abortion,  the  testimony  of  a  woman 
who  had  had  a  miscarriage  herself,  and 
had  attended  others  who  had  them,  was 
admissible  to  show  that  the  purported 
fetus  which  came  from  the  plaintiff 
was  similar  in  appearance  to  the  one 
one  which  came  from  herself;  the  sub- 
ject being  one  as  to  which  the  jury 
were  not  supposed  to  have  the  same  de- 
gree of  knowledge  as  the  witness,  and 
thus  within  the  exceptions  to  the  rule 
against  opinion  evidence.  Gray  v. 
Brooklyn  Heights  R.  Co.,  37. 

Assault  trith  intent  to  rape. — Testi- 
mony that  defendant  was  living  apart 
from  his  wife  was  not  admissible,  in  an 
action  for  an  assault  with  intent  to 
rape,  as  tending  to  establish  the  of- 
iense.    Haulish  v.  Boiler,  18. 

EXECUTORS. 

Erection  of  monument — wishes  of 
testator — evidence. — Where,  on  the  ac- 
counting of  an  executor,  a  residuary 
legatee  claimed  a  monument  erected  by 
the  executor  had  been  unwarranted,  in 
•view  of  the  meager  nature  of  the  es- 


tate, in  determining  the  wishes  of  the 
testator,  the  language  of  the  will  being 
unambiguous,  it  was  error  to  admit 
other  evidence  as  to  statements  of  the 
testator,  etc.    Smith,  Matter  of,  427. 

Umcarranted  expense. — Where  an  es- 
tate was  not  worth  over  $2,410,  and  the 
will  provided  for  a  suitable  monument, 
the  erection  by  the  executor  of  a  monu- 
ment costing  $1,050  was  unwarranted. 
Smith,  Matter  of,  427. 

Note. — Propriety  of  Expendi- 
tures by  Executors  and  Ad- 
ministrators for  Monuments. 
427-430 

Claim  by  executor  —  proof. —  Code 
Civ.  Proc.  §  2731,  authorizes  an  execu- 
tor, on  the  settlement  of  his  account, 
to  piove  any  debt  owing  him  by  the  de- 
cedent. Held,  that  an  allowance  in 
favor  of  an  executor  of  a  claim  against 
his  testator's  estate,  consisting  of  a 
note,  the  .only  proof  being  a  verified 
claim  by  the  executor,  was  error,  the 
verification  being  incompetent  as  evi- 
dence under  Code  Civ.  Proc.  §  829,  rel- 
ative to  testimony  as  to  communica- 
tions with  a  decedent.  Smith,  Matter 
of,  427. 

It  was  error  to  admit  the  testimony 
of  the  executor  as  to  statements  to  him 
by  the  testator,  such  testimony  being 
incompetent,  under  Code  Civ.  Proc.  § 
8£J,  as  calling  for  a  communication 
with  a  decedent.  Smith,  Matter  of, 
427. 

Rejected  claims — tcaiver  of  defense 
of  short  statute  of  limitations — offer  to 
reserve  till  judicial  settlement — time 
for  claimant  to  consent. — Where  an  ad- 
ministratrix rejects  a  claim  against 
the  estate,  and  no  action  is  brought 
thereon  within  six  months  after  its  re- 
jection, and  within  that  time  she  files 
a  written  consent  that  the  surrogate 
may  determine  the  claim  on  her  judi- 
cial settlement,  she  thereby  waives  a 
defense,  under  Code  Civ.  Proc.  §  1S22, 
providing  that  in  default  of  such  an 
action  within  six  months  a  claimant  is 
forever  bar  red  from  enforcing  payment, 
and  the  creditor  may  compel  her  to  ac- 
count, though  he  did  not,  until  after 
the  six  months,  file  his  written  consent 
that  the  surrogate  might  determine  the 
claim.     Fonda,  Matter  of,  318. 


492 


INDEX  OF  CASES  AND  NOTES. 


Note. — Reservation  of  Disputed 
Claims  Against  Decedents' 
Estates  till  Judicial  Settle- 
ment  318-321 

a.  Prior  to  Code  amendments. 

1.  Disputed  judgments. 

b.  Code  provisions. 

c.  Filing  consent. 

1.  By  claimant. 

d.  As  to  costs. 

HIGHWAYS. 

Proof  of  user. — That  a  highway  be- 
tween two  lines  of  fences  was  for  gen- 
erations open  to  public  travel,  and  was 
used  by  the  public  generally,  is  suffi- 
cient proof  of  user  of  all  portions  there- 
of.    Smithtown,  Town  of,  v.  Ely,  459. 

Note. — Highways   by  Uses.  .  .459-464 

a.  Statute. 

b.  In  general. 

c.  Power    and    duties    of    commis- 

sioners. 

d.  Evidence. 

e.  Presumption  ichcre  user  is  less 

than  statutory  period. 

Notice  to  remove  encroachment. — 
Under  Laws  1890,  c.  608,  §  105,  requir- 
ing, before  action  to  remove  an  en- 
croachment from  a  highway,  that  no- 
tice be  given  directing  its  removal 
within  a  specified  time,  not  more  than 
00  days  after  service  of  the  notice,  no- 
tice of  a  reasonable  length,  and  not  of 
60  days,  is  required.  Smithtown, 
Town  of,  v.  Ely,  459. 

HUSBAND  AND  WIFE. 
See  Divorce. 

Necessaries — purchase  by  wife — lia- 
bility of  husband. — A  husband  living 
with  his  wife  vests  her  with  the  author- 
ity to  purchase  on  his  credit  articles 
which  are  intrinsically  necessaries  in 
view  of  her  position  in  life,  though  in 
fact  not  necessaries  because  of  being 
adequately  supplied,  unless  the  goods 
are  sold  after  his  express  prohibition 
to  extend  credit  to  his  wife.  Wana- 
maker  v.  Weaver,  85. 

In  an  action  against  a  husband  for 
necessaries  sold  to  his  wife  it  appeared 
that  the  wife  called  at  plaintiff's  store, 
stating  that  she  desired  to  purchase 
goods.  Plaintiff's  credit  man  inquired 
her  name,  and,  when  informed  that  she 
was  the  wife  of  defendant,  he  examined 


as  to  his  responsibility,  and  then  sold! 
the  goods,  charging  them  to  her.  The 
goods  were  shipped  to  her  at  the  hus- 
band's residence,  and  from  time  to  time 
she  made  payments  on  the  account  by 
her  own  checks.  Held  sufficient  to  re- 
quire a  submission  of  the  case  to  the 
jury  to  determine  whether  the  credit- 
was  given  to  the  husband  or  to  the 
wife.     Wanamaker  v.  Weaver,  85. 

Note. — Necessaries  fob  Which 
Wife  Can  Pledge  Husband's 
Cbedit 85-97 

a.  Grounds  for  pledging  credit. 

b.  What  are  necessaries. 

c  Presumption  of  liability  during 
cohabitation. 
1.  Rebuttal   of  presumption. 

d.  Presumption  while  living  apart. 

1.  Effect    of    adequate    provi- 

sion. 

2.  Separation     for     husband'* 

fault. 

3.  Effect  of  wife's  offer  to  re- 

turn. 

4.  Previous  dealings. 

5.  Decree  of  separation. 

e.  Pending  action  for  divorce, 
i.  Effect  of  statutes. 

INCOMPETENT  PERSONS. 

Committee  —  rem  ova  I. —  Code  Civ. 
Proc.  §  2320,  relative  to  the  appoint- 
ment of  a  committee  for  an  incompe- 
tent, provides  that,  in  all  proceedings 
for  the  appointment  of  a  committee  of 
such  a  person,  he  shall  be  designated 
an  "alleged  incompetent"  person,  and, 
after  the  appointment  of  a  committee 
of  such  person,  in  all  subsequent  pro- 
ceedings such  person  shall  be  desig- 
nated an  "incompetent  person."  Held 
to  contemplate  a  continuance  of  the 
same  proceeding  where  any  other  steps 
are  necessary,  and  where  one  has  been 
declared  an  incompetent,  and  a  commit- 
tee appointed,  a  subsequent  petition  to 
remove  the  committee  and  appoint  an- 
other must  be  made  in  the  original  pro- 
ceeding.    Osborn,   Matter   of,   211. 

By  the  provisions  of  section  2339  of 
the  Code  of  Civil  Procedure,  a  commit- 
tee either  of  the  person  or  property  of 
an  incompetent  is  subject  to  the  direc- 
tion of  the  court  by  which  he  was  ap- 
pointed, and  he  may  be  suspended,  re- 
moved, or  allowed  to  resign,  in  the  dis- 
cretion of  the  court:  and  by  section 
2320  thu  court  has  power  to  manage 
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"the  incompetent's  person  and  estate. 
Held,  that  where  one  has  been  declared 
an  incompetent,  and  her  husband  found 
not  a  proper  person  to  be  the  commit- 
tee  of  the  incompetent's  person  or  es- 
tate, the  court  should  not,  on  a  subse- 
quent petition  by  the  incompetent  and 
her  husband  (her  blood  relations  not 
being  parties),  remove  the  committee 
and  appoint  the  husband.  Osborn, 
Matter  of,  211. 

Contracts  —  voidability. — A  convey- 
ance of  property  at  less  than  one- tenth 
its  value,  procured  from  a  lunatic  to- 
tally incapable  of  understanding  the 
transaction,  by  one  knowing  of  the  lun- 
acy, and  taking  advantage  of  it  to  ob- 
tain the  property,  is  void.  Sander  v. 
Savage,  433. 

Note. — Voidability  of  Contracts 
of  Incompetents 433-444 

a.  Before  office  found. 

1.  Made  in  good  faith. 

2.  Executory. 

3.  Within    period  overreached 

by  finding. 

b.  After  judicial  determination  of 

incompetency. 

c.  By  tchom  avoided. 

d.  Marriage. 

e.  For  necessaries. 

Obtaining  property  from — tort. — The 
act  of  acquiring  property  from  a  lun- 
atic, incapable  of  understanding  the 
transaction,  by  one  knowing  and  taking 
advantage  of  the  lunacy,  is  tortious. 
Sander  v.  Savage,  433. 

Action  by  committee — trover. — The 
committee  of  a  lunatic  may  maintain 
trover  for  the  tortious  taking  of  prop- 
erty from  the  lunatic  under  the  guise 
of  a  contract,  before  the  appointment 
of  the  committee,  but  within  the  time 
for  which  the  lunatic's  insanity  was  ju- 
dicially determined.  Sander  v.  Sav- 
age, 433. 

INFANTS. 

See  Evidence. 

INJUNCTION. 

Pendente  lite. — The  rule  that  an  in- 
junction pendente  lite  will  not  be 
granted  when  the  facts  stated  in  the 
complaint  are  denied  by  defendant  has 
no  application  to  a  suit  to  restrain 
striking  employees  from  intimidating 
other   employees   by   threats   and   vio- 


lence, which  acts  are  denied  by  defend- 
ants, as  the  rule  only  applies  when  the 
right  to  do  the  act  restrained  is  in  is- 
sue.   Herzog  v.  Fitzgerald,  208. 

JUDGMENT. 

"Nonsuit  —  judgment  on  merits — 
amendment. — Where,  at  the  close  of 
the  plaintiff's  case,  a  motion  to  nonsuit 
was  made  and  denied,  and  at  the  close 
of  all  the  evidence  the  motion  was  re- 
newed and  granted,  the  entry  of  a 
judgment  dismissing  the  complaint  "on 
the  merits"  was  unauthorized,  and  the 
denial  of  plaintiff's  motion  to  amend 
the  judgment  by  striking  out  such 
words  was  error.     Peggo  v.  Dinan,  103. 

Note. — Judgment  on  the  Merits 
Upon  Nonsuit  ob  Dismissal  of 
Complaint 103-111 

a.  Statute. 

b.  When  trial  by  jury. 

c.  When    trial    by    court    without 

jury. 

d.  When  trial  before  referee. 

e.  When    judgment     of    appellate 

court. 

Infants — absence  of  guardian  ad 
litem. — A  judgment  against  an  infant 
defendant  without  the  appointment  of 
a  guardian  ad  litem  is  not  void,  but 
voidable.     Rook  v.  Dickinson,  454 

JUSTICE  OF  PEACE. 
See  Officers. 

Summons  —  service  —  time. — Laws 
1881,  c.  414,  authorizing  entry  of  judg- 
ment in  justice  court  on  a  verified  com- 
plaint, requires  the  summons  and  com- 
plaint to  be  served  on  defendant  per- 
sonally "not  less  than  six  nor  more 
than  twelve  days  before  the  return  day 
thereof."  Code  Civ.  Proc.  §  2878,  rel- 
ative to  service  in  causes  in  justice 
court,  provides  that  service  of  a  sum- 
mons must  be  at  least  six  days  before 
the  time  of  appearance.  Held,  that 
service  of  a  summons  and  complaint  on 
November  29th,  the  return  day  being 
on  December  5th,  was  sufficient.  Jones 
v.  Wallace,  392. 

LANDLORD  AND  TENANT. 

Use  and  occupation — surrender  of 
leased  premises — property  left  therein 
— abandonment. — Tenants,  at  the  ex- 
piration of  their  written  lease  of  c^r- 
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tain  property,  delivered  the  keys,  with 
a  written  surrender.  The  surrender 
was  accepted,  but  the  tenants  were  no- 
tified that  unless  they  removed  certain 
of  their  machinery  therefrom  they 
would  be  held  liable  "as  unlawful  oc- 
cupiers." The  title  to  the  machinery, 
except  a  boiler  installed  by  defendants, 
was  involved  in  obscurity.  Held,  that 
the  tenants  plainly  intended  to  abandon 
any  property  on  the  premises  to  which 
they  might  have  title,  and  hence  could 
not  be  held  liable  for  use  and  occupa- 
tion.    Beeston  v.  Yale,  475. 

A  ccep ta  nee  of  su  r render. — Whether 
or  not  they  intended  to  abandon  such 
property,  they  could  not  be  held  liable 
for  use  and  occupation,  their  surrender 
having  been  accepted  by  the  landlord. 
Beeston  v.  Yale,  475. 

Note. — Acceptance  of  Surrender 
of  Tenancy 475-479 

Constructive  eviction. — There  can  be 
no  constructive  eviction  without  a  sur- 
render of  possession.  Hall  v.  Irvin, 
143. 

MASTER  AND  SERVANT. 

See  Strikes. 

MOTIONS. 

Costs — how  collected. — Plaintiff's  ap- 
plication to  postpone  trial  was  granted 
on  condition  simply  that  he  pay  de- 
fendant the  costs  of  the  term.  At  the 
next  term,  after  both  parties  had  no- 
ticed the  case  for  trial,  such  costs  not 
having  been  paid,  defendant  obtained 
an  order  that  plaintiff  pay  them  within 
a  certain  time,  his  complaint  to  be  dis- 
missed in  default  thereof.  Held  error, 
not  being  consonant  with  Code  Civ. 
Proc.  §  779i  providing  how  motion 
costs  shall  be  collected.  Fursman,  J., 
dissenting.     Hewett  v.  Cook,  372. 

MUNICIPAL  CORPORATIONS. 
See  Water. 

OFFICERS. 

Chief  of  fire  department — failure  to 
attend  fire — negligence  —  evidence. — In 
an  action  by  the  owners  of  a  house 
which  was  destroyed  by  fire  against  the 
chief  of  a  fire  department  for  damages 
sustained  from  defendant's  alleged  neg- 
ligence in  failing  to  have  the  fire  de- 


partment present  at  the  fire,  there 
evidence  that  there  was  a  well  near  the 
house,  but  no  bucket,  chain  or  rope; 
that  there  was  a  creek  about  200  feet 
away,  but  no  pails  or  buckets  to  carry 
water  in.  It  did  not  appear  that  there 
were  any  water  mains  or  other  water 
supply  in  the  vicinity,  adapted  to  the 
use  of  the  apparatus  of  the  fire  depart- 
ment; and  there  was  evidence  negativ- 
ing presumptions  of  negligence  and  of 
defendant's  ability  to  extinguish  the 
fire,  even  if  he  had  been  present. 
Held,  that  the  evidence  was  insufficient 
to  show  any  actionable  neglect  on  de- 
fendant's part.     Walter  v.  Header,  225. 

Note. — Private  Action  for  Dam- 
ages from  Neglect  of  on  Neg- 
ligence in  Discharging  Offi- 
cial Duty 216-225 

a.  In  general. 

b.  Judicial  determinations. 

c  In  relation  to  ministerial  duties* 

1.  Generally. 

2.  Sheriffs  and  constables. 

3.  County  clerks. 

4.  Justices  of  the  peace. 

5.  Assessors. 

6.  Highicay  commissioners. 

d.  In  relation  to  legislative  duties. 

e.  For  false  repi'esentations. 

Justices — failure  to  appear — liabil- 
ity for  damages — extraordinary  storm- 
—-On  a  day  when  a  justice's  summons 
was  returnable,  there  was  a  blizzard  of 
extraordinary  severity,  rendering  all 
roads  impassable.  The  justice  resided 
three  miles  from  where  the  summons 
was  returnable.  Plaintiff,  after  wait- 
ing an  hour,  and  no  one  else  attending, 
went  to  the  justice,  and  asked  him  to 
attend  to  the  case,  but  the  justice 
stated  that  he  was  not  well  enough  to 
go  out  in  the  storm,  that  he  had  lost 
jurisdiction,  and  would  issue  another 
summons  without  costs.  Held,  that 
the  justice  was  not  liable  for  negligence 
in  performing  his  official  duties;  no 
bad  faith  appearing,  and  a  judicial  of- 
ficer not  being  required  to  meet  engage- 
ments at  his  peril.  McGuckin  v.  Wtt- 
kins,  216. 

PARTIES. 

Suit  against  directors — receiver  of 
corporation. — In  an  action  against  the 
directors  of  a  corporation  for  indem- 
nity for  deceit  practiced  by  them,  the 
corporation     having    passed     into    the 
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hands  of  receivers,  such  receivers  are 
not  necessary  parties.  Squiers  v. 
Thompson,  100. 

PARTNERSHIP. 

Death  of  partners — use  of  firm  name. 
— Where  all  the  partners  entitled  to 
use  the  firm  name  die  or  retire  without 
assigning  the  Tight  to  use  the  firm 
name,  such  right  dies  and  does  not  pass 
to  the  personal  representatives  of  the 
last  survivor.  Fisk  v.  Fisk,  Clark  & 
Flagg.  1. 

The  personal  representatives  of  the 
last  survivor  of  a  firm  are  not  entitled 
to  an  injunction  to  prevent  the  use  of 
the  firm  name  as  a  designation  for  a 
corporation  about  to  engage  in  a  simi- 
lar business,  where  there  would  be  no 
competition  by  the  corporation  with 
the  settlement  of  the  estate  of  the  last 
survivor.  Fisk  v.  Fisk,  Clark  &  Flagg. 
1. 

Note. — Right  to  Use  Firm  Name. 
1-12 

a.  Statute. 

b.  Right  vnder  statute. 

c.  As    betireen  surviving    partners 

and    personal     representatives 
of  deceased  partner. 
i  d.  When    provision    respecting    in 
articles  of  copartnership. 
e.  When     agreement    or     transfer 
upon  dissolution. 

PARTY  WALLS. 

Flues — easement  —  injunction. — The 
owner  of  two  adjoining  lots  built  a 
brick  house  on  one,  and  sold  such  lot 
to  plaintiff.  The  west  wall  of  the 
home  was  a  party  wall,  the  line  be- 
tween the  lots  running  through  the 
center  of  such  wall.  The  flues  for  the 
house  were  built  in  this  wall,  and  in- 
tended only  for  the  use  of  such  house, 
though  they  extended  two  inches  west 
of  the  lot  line.  The  other  lot  was  aft- 
erwards sold  to  defendant,  who  built  a 
house  thereon,  using  the  party  wall, 
and  building  flues  for  her  house  in  the 
west  wall  thereof.  Afterwards  defend- 
ant cut  into  the  flues  in  the  party  wall, 
and  connected  stoves  therewith,  and  by 
such  use  of  the  flues  filled  plaintiff's 
premises  with  smoke.  Held,  that  de- 
fendant had  no  easement  to  use  such 
flues  to  the  detriment  of  plaintiff,  and 


such  use  was  properly  enjoined.     Batt 
v.  Kelly,  467. 

Note. — Use  of  Party  Walls  .  4(57-472 

PAYMENT. 

Judgment. — Plaintiffs  loaned  money 
to  a  corporation,  and  the  president  de- 
posited certain  stocks,  his  individual 
property,  as  collateral  to  the  corpora- 
tion's note.  After  maturity  of  the  note, 
plaintiff  obtained  judgment  thereon. 
The  collateral  was  thereafter  sold,  and 
the  proceeds  delivered  to  the  owner, 
who  deposited  with  plaintiffs  a  sum 
equal  to  the  amount  of  the  judgment, 
taking  a  receipt  in  which  plaintiffs 
agreed  to  accept  the  money  so  depos- 
ited as  security,  for  the  payment  of  the 
judgment,  and  to  take  proceedings  to- 
recover  from  the  company,  or  any 
stockholder  thereof,  the  amount  of 
their  judgment,  and  that  any  sum  col- 
lected was  to  be  paid  over  to  such  pres- 
ident on  demand,  less  the  expense  in- 
curred in  the  collection  thereof.  Held 
not  to  constitute  a  payment  of  the 
judgment  by  the  corporation.  Lancas- 
ter v.  Knight,  2G8. 

PHYSICIANS. 

Defective  registration — curative  act. 
— A  physician  coming  from  another 
state,  possessing  all  the  qualifications 
required  by  statute  for  the  practice  of 
medicine  in  the  state,  omitted  acci- 
dentally, on  his  registration  in  1886,  to 
file  with  his  affidavit  the  indorsement 
of  a  medical  school  in  the  state,  as  re- 
quired by  Laws  1880,  c.  513,  §  4,  then 
in  force,  which  omission  rendered  his 
registration  imperfect.  In  1899,  under 
Public  Health  Law  (Laws  1893,  c. 
661)  §  148,  a  regents'  certificate  cur- 
ing the  defect  was  issued.  Held  to  val- 
idate the  original  registration  from  the 
date  of  its  filing,  so  as  to  render  legal 
contracts  of  employment  made  by  him. 
Ottaway  v.  Lowden,  412. 

PLEADING. 

Complaint — demand  for  relief — de- 
murrer.— Where    a     complaint    alleges 

'facts  which  entitle  plaintiff  to  relief, 
either  legal  or  equitable,  it  is  not  de- 
murrable, though  he  demands  relief  to 
which    lie    is   not  entitled.     Squiers   v. 

1  Thompson,  ICO. 
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Note. — Office  and  Effect  of  De- 
mand fob  Relief  in  Pleadings. 
160-178 

a.  Statute. 

b.  In  general. 

c.  Effect  of  demand  as  determining 

character'  of  action. 

d.  When  no  answer. 

e.  When  answer. 

f.  Sufficiency  of  demand  as  against 

demurrer. 

General  denial — sufficiency. — An  an- 
swer, on  information  and  belief,  to  a 
paragraph  of  the  complaint,  denying 
""all  the  allegations  contained  in  the 
paragraph,"  constitutes  a  good  general 
denial  thereof.     Donovan  v.  Main,  180. 

Amended  complaint — answer  entitled 
*'to  the  complaint." — An  objection  that 
an  answer  entitled  "To  the  Complaint" 
was  frivolous  in  not  being  entitled 
'"To  the  Amended  Complaint"  (an 
amended  complaint  having  been  filed) 
was  untenable;  the  amended  complaint 
alone  constituting  the  complaint  in  the 
action.     Donovan  v.  Main,  180. 

Answer — denial  in  langauge  of  com- 
plaint.— In  an  action  against  a  corpo- 
ration engaged  in  manufacturing  and 
storing  chemicals,  for  injuries  received 
by  an  explosion,  the  first  paragraph  of 
the  complaint  alleged  defendant's  bus- 
iness, and  that  it  was  of  a  dangerous 
character.  The  answer  denied  such  al- 
legations in  nearly  the  exact  words  of 
the  complaint.  Held,  that  under  Code 
Civ.  Proc.  §  500,  providing  that  the  an- 
swer must  contain  a  general  or  specific 
denial  of  each  material  allegation  of 
the  complaint,  it  was  error  to  strike 
out  such  answer  as  frivolous.  Dono- 
van v.  Main,  180. 

Negative  pregnant. — Where  a  com- 
plaint alleged  that  the  defendants  were 
engaged  in  a  dangerous  business  at  the 
time  of  the  injuries  received,  an  answer 
denying  that  the  defendants  were  en- 
gaged in  such  business  is  not  a  nega- 
tive pregnant.     Donovan  v.  Main,  180. 

Surplusage — striking  out  answer  as 
frivolous. — Surplus  denials  and  allega- 
tions in  an  answer  do  not  authorize 
striking  out  the  answer  as  frivolous. 
Donovan  v.  Main,  180. 

Permission  to  amend — effect. — Error 
in  striking  out  an  answer  as  frivolous 
is  not  cured  by  permission  to  amend. 
Donovan  v.  Main,  180. 


Variance. — That  an  attorney  in  an 
action  for  services  declared  on  his  con- 
tract of  employment,  and  recovered  as 
upon  a  quantum  meruit,  is  not  a  ma- 
terial variance.     Skinner  v.  Busse,  156. 

POOR  PERSON. 
See  Action, 

PRIVILEGED  COMMUNICATIONS. 
See  Witnesses. 

PROVOCATION, 
See  Assault. 

RAILROADS. 

Ejecting  trespasser  from  train. — 
Where  a  brake  man  on  a  railroad  train, 
in  order  to  eject  one  stealing  a  ride, 
uses  an  unreasonable  method,  calcu- 
lated to  increase  the  trespasser's  dan- 
ger, and  such  action  is  the  proximate 
cause  of  an  injury,  the  railroad  is  lia- 
ble. Hill  v.  Baltimore  &  X.  Y.  Ry.  Co., 
418. 

Negligence  —  question  for  jury. — 
Where  one  attempting  to  steal  a  ride 
on  a  moving  train  had  caught  the  han- 
dles on  a  car,  and  swung  himself  clear 
of  the  ground,  when  a  brakeman  threw 
a  lump  of  coal  at  him,  and  in  dodging 
he  lost  his  hold,  and  was  injured,  it 
was  for  the  jury  to  say  wiiether  the 
brakeman's  act  was  a  reasonable  and 
proper  method  of  ejecting  the  tres- 
passer, and  whether  the  act  was  the 
proximate  cause  of  the  injury.  Hill  v. 
Baltimore  &  N.  Y.  Ry.  Co.,  413. 

RECEIVERS. 
See  Supplementary  Proceedings. 

Mortgages — foreclosure — judicial  dis- 
cretion.— The  appointment  of  a  receiv- 
er of  rents,  etc.,  pending  a  mortgage 
foreclosure  is  within  the  discretion  of 
the  court,  even  where  the  mortgage  pro- 
vides for  the  appointment  of  a  receiver. 
N.  Y.  Bldg.  Loan  Banking  Co.  v.  Begiv, 
473. 

Appeal — review. — Where,  on  a  mo- 
tion for  a  receiver  of  rents,  etc.,  pend- 
ing mortgage  foreclosure,  the  moving 
papers  do  not  show  with  any  certainty 
that  the  property  covered  by  the  mort- 
gage  is   not   sufficient   to  satisfy   the 
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plaintiff's  claim,  and  there  is  no  way 
of  determining  from  the  complaint  the 
value  of  the  securities  held  by  the 
plaintiff,  an  order  denying  a  receiver- 
ship will  not  be  disturbed.  N.  Y.  Bldg. 
Loan  Banking  Co.  v.  Begly,  473. 

SCHOOLS. 

Expulsion  of  student — right  to  hear- 
ing.— Where  a  day  attendant  on  law 
lectures  at  a  university  has  paid  his 
tuition,  he  may,  though  a  minor,  com- 
pel the  university  to  perform  its  con- 
tract, where  he  is  excluded  from  the 
lectures  for  having  lied  to  the  dean  of 
the  law  faculty,  wnen  he  was  not  noti- 
fied of  the  charge,  nor  afforded  any  op- 
portunity to  be  neard  in  his  defense,  or 
to  confront  the  adverse  witnesses,  or 
know  what  they  had  said  in  his  ab- 
sence. Goldstein  v.  N.  Y.  University, 
127. 

Note. — Expulsion  op  Students 
from  Schools  and  Colleges  . . 
127-132 

a.  Power. 

b.  When  justified. 
c  Review. 

STATUTES. 

Repeal — effect. — Assuming'  that  the 
effect  of  Laws  1901,  c.  354,  was  to  re- 
peal Laws  1892,  c.  688,  5  54,  plaintiff's 
right  of  action  was  preserved  by  Laws 
1892,  c.  677,  |  31,  providing  that  the 
repeal  of  a  law  should  not  affect  or  im- 
pair any  right  accrued  or  liability  in- 
curred prior  to  the  time  such  repeal 
takes  effect.     Lancaster  v.  Knight,  268. 

STAY. 
See  Action. 

STRIKES. 

Master  and  servant — injunction  — 
picketing. — Where  striking  employees 
picket  the  works  of  the  master,  and  use 
threatening  language  to  intimidate 
other  employees  into  leaving  the  mas- 
ter's employ,  and  forcibly  drag  an  em- 
ployee across  a  street  in  an  endeavor 
to  prevent  him  from  entering  the  mas- 
ter's works,  the  latter  is  entitled  to  an 
injunction  restraining  such  actions, 
though  there  has  been  no  bloodshed. 
Hevzog  v.  Fitzgerald.  208. 
XII.  N.  Y.  A.  C.  82 


SUMMARY  PROCEEDINGS. 
Counterclaim. — Where  a  tenant  re- 
mains until  the  end  of  the  term  in  of- 
fices in  a  building  which  he  knows  is 
about  to  be  altered  under  a  consequent 
reduction  of  rent,  he  cannot  defeat 
summary  proceedings  to  dispossess  him 
for  nonpayment  by  showing  that  the 
alterations  rendered  his  occupation  less 
convenient,  in  the  absence  of  evidence 
of  an  actual  eviction,  under  Code  Civ. 
Proc.  §  2244,  authorizing  a  defense  in 
summary  proceedings  as  though  the 
claim  for  rent  was  the  subject  of  the 
action.     Hall  v.  Irvin,  143. 

SUPPLEMENTARY    PROCEEDINGS. 
See  Attorneys. 

Motion  to  subordinate — receivership. 
— A  motion  by  a  junior  judgment  cred- 
itor to  make  supplementary  proceed- 
ings, in  which  a  receiver  of  the  debtor's 
property  has  been  appointed  subordi- 
nate to  his  own  proceedings  may  be 
lawfully  entitled  in  either  action.  New 
York  Loan  &  Improvement  Co.  v.  De 
Navarro,  360. 

Receiverships — priority. — A  receiver 
had  been  appointed  in  supplementary 
proceedings,  and  neither  the  original 
moving  creditor  nor  others  over  who*** 
judgment  the  receivership  had  been  ex- 
tended had  taken  any  further  action 
for  12  years.  A  junior  judgment  cred- 
itor, who  had  acquired  the  judgment 
under  which  the  receiver  was  appoint- 
ed, moved  to  subordinate  those  proceed- 
ings to  his  own  newly  taken  ones.  It 
appeared  that  he  was  a  relative  of  the 
judgment  debtor,  and  was  seeking  to 
cut  off  the  intervening  judgment  cred- 
itor, and  get  the  benefit  of  any  prop- 
erty acquired  by  the  judgment  debtor, 
and  was  proceeding  on  information  de- 
rived from  relationship,  rather  than 
from  investigation.  Held,  that  the 
motion  should  be  denied.  New  York 
Loan  &  Improvement  Co.  v.  De  Na- 
varro, 360. 

Note. — P bioritt  of  Receiver- 
ships in  Supplementary  Pro- 
ceedings   360-363 

TRIAL. 

Weapon— possession  by  jury — ground 
for  new  trial. — Code  Cr.  Proc.  §  425, 
provides  that  the  court  may  permit  the 
jury,  on    retiring    for   deliberation,  to 
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take  with  them  any  paper  or  article 
received  in  evidence,  but  only  upon  con- 
sent of  defendant  and  counsel  for  the 
people.  Section  465  gives  the  court 
power  to  grant  a  new  trial  where  the 
jury  has  been  guilty  of  misconduct  by 
which  a  fair  and  due  consideration  of 
the  caw  ban  been  prevented.  Held,  in 
a  prosecution  for  murder,  that  the 
fact  that  the  jury  were  allowed,  with- 
out the  consent  of  defendant's  counsel, 
to  have  the  revolver  with  which  the 
crime  wan  committed  in  the  jury  room 
while  deliberating  on  their  verdict,  did 
not  authorize  a  new  trial ;  it  appearing 
that  the  sheriff,  at  the  jury's  request, 
took  the  revolver  from  the  court  room 
in  the  absence  of  the  presiding  justice 
and  of  counsel  for  both  sides  and  of 
the  defendant  himself,  and  delivered  it 
to  the  jury,  under  the  mistaken  notion 
that  counsel  had  agreed  that  the  jury- 
might  have  it  if  they  so  desired;  and 
it  also  appearing  that  the  examination 
of  the  revolver  did  not  affect  the  ver- 
dict or  prejudice  the  defendant  in  any 
1  way.     People  v.  Gallagher,  348. 

Verdict — compromise  by  furors — re- 
versal.— In  an  action  for  injuries,  a 
question  as  to  whether  defendant  was 
guilt v  of  negligence  was  submitted  to 
the  jury.  The  verdict  was  for  $1,000 
for  plaintiff,  and  stated  that  the  ques- 
tion was  answered  in  the  affirmative, 
with  the  qualification  that,  there  being 
no  possibility  of  agreement  except  on  a 
compromise,  the  jury  had  agreed  on  a 
compromise  in  regard  to  the  question. 
The  foreman  stated  to  the  court  that 
Hie  jury  all  agreed  as  to  the  amount  of 
damage*  for  plaintiff,  but  that  they 
were  unable  to  agree  on  the  question 
except  as  they  had.  Held,  that  as  it 
appeared  that  some  of  the  jury,  against 
their  convictions,  had  agreed  to  a  ver- 
dict in  favor  of  plaintiff  on  the  ques- 
tion of  negligence,  in  consideration  of 
an  agreement  by  other  members  that 
the  damages  should  not  exceed  a  cer- 
tain amount,  the  judgment  would  be 
reversed.  Wiegand  v.  Fee  Bros.  Co., 
117. 
Note. — Compromise  Verdicts  .117-121 

a.  Duty  of  jurors  in  general. 

b.  Quotient  verdicts. 

c.  Chance  verdicts. 

d.  Proof  of  compromise. 

e.  Presumption  as  to  compromise. 
Harmless    error — action  on    contract 


— offer  of  settlement — evidence — with- 
drawal of  juror. — Under  Code  Civ. 
Proc.  fi  738.  providing  that  an  offer  for 
settlement  cannot  be  giwn  in  evidence 
on  the  trial  where,  in  an  action  on  con- 
tract, plaintiff's  counsel  persists  in  ask- 
ing defendant  if  he  had  not  made  an 
offer  for  settlement,  and  states  that 
such  offer  was  made,  and  calls  for  its 
production,  and  the  court  excludes  all 
such  questions,  and  instructs  the  jury 
to  disregard  them,  the  error,  if  any,  in 
denying  defendant's  request  to  with- 
draw a  juror  for  such  conduct,  is  cor- 
rected.    Wager  v.  Corwin,  78. 

Note. — Withdrawal  of  Juror.. 7 8-85 

a.  Power  to  withdraw  juror. 

1.  In  civil  cases. 

2.  In  criminal  cases. 

b.  Effect  in  civil  cases. 

c.  Effect  in  criminal  cases. 

d.  As  to  costs. 

Note. — Terms   on  Postponement 
of  Triai 372-378 

a.  In  courts  of  record. 

1.  Statute. 

2.  In  general. 

3.  Costs  and  disbursements. 

4.  Conditions  imposable. 

5.  How  enforced. 
0.  Appeal. 

b.  In  justice's  courts. 

Examination  of  witnesses — query  by 
icitness — assuming  facts  in  issue — fail- 
ure to  object. — In  an  action  for  inju- 
ries claimed  to  have  resulted  in  an 
abortion,  plaintiff,  in  asking  her  coun- 
sel a  question  for  the  purpose  of  better 
understanding  one  which  had  been  put 
to  her,  assumed  that  she  had  had  an 
abortion,  but  no  objection  was  made 
until  after  plaintiff  had  answered  the 
main  question,  and  her  answer  thereto 
was  competent.  Held,  that  the  inter- 
jected query  was  in  the  case  without 
objection  or  exception,  and  refusal  to 
grant  a  motion  to  strike  it  out,  made 
after  the  main  question  had  been  an- 
swered was  not  error.  Gray  v.  Brook- 
lyn Heights  R.  Co.,  37. 

Failure  to  object  to  verdict. — Where 
a  verdict  for  plaintiff  on  the  question 
of  defendant's  negligence  was  agreed  to 
by  some  of  the  jury  against  their  con- 
victions, on  consideration  of  other 
members  agreeing  that  the  damages 
should  not  exceed  a  certain  amount, 
the  judgment  will  be  reversed  on  ap- 
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peal,  though  defendant  did  not  object 
to  the  reception  of  the  verdict,  or 
promptly  or  properly  seek  to  have  it 
set  aside.  Wiegand  v.  Fee  Bros.  Co., 
117. 

Sui  juris — question  'for  jury. — The 
question  whether  a  child  under  12 
years  is  sui  juris  is  for  the  jury.  Hill 
v.  Baltimore  &.  N.  Y.  Ry.  Co.,  418. 

VARIA>TCE. 
See  Pleading. 

VENUE. 

Designation. — Where  the  place  of 
trial  named  in  a  summons  and  that 
named  in  a  complaint  are  different,  the 
■county  named  in  the  complaint  deter- 
mines the  venue  of  the  action.  Gold- 
stein v.  Marx,  313. 

Variance. — Where  an  attorney  inad- 
vertently names  a  different  place  of 
trial  in  the  complaint  from  that  named 
in  the  summons,  which  was  the  proper 
-county,  it  will  not  effect  a  change  in 
the  place  of  trial,  provided  he  moves 
prompts  to  correct  the  error  before  his 
adversary  has  acted  upon  the  assump- 
tion that  the  change  was  intentional. 
Goldstein  v.  Marx,  313. 

Note. — Designation  of  Venue  of 
Action 313-317 

a.  Statute. 

b.  In  general. 

c.  Plaintiff's    mode     of    correcting 

designation  of  place  of  trial. 

d.  Defendant's     remedy     inhere 

tcrong    place    of     trial   desig- 
nated. 

Change  of  venue — impartial  trial. — 
Code  Civ.  Proc.  §  987,  subd.  2,  author- 
izing a  change  of  venue  where  there  is 
""reason  to  believe  that  an  impartial 
trial  cannot  be  had  in  the  proper  coun- 
ty," does  not  authorize  a  change  of 
venue  merely  because  plaintiff's  son 
had  been  elected  sheriff  of  the  county 
where  the  action  was  originally 
brought.  Weiant  v.  Rockland  Lake 
Trap  Rock  Co.,  113. 

Mere  affidavits  that  plaintiff's  son, 
during  his  candidacy  for  sheriff  in  the 
oounty  where  the  suit  was  brought, 
traveled  in  every  part  thereof,  and 
made  statements  prejudicial  to  defend- 
ants, etc.,  were  insufficient  to  show 
that  an   impartial   trial  could  not  be 


had,  especially  where  everything  as- 
serted was  specifically  denied,  except 
possibly  that  the  sheriff  naturally  was 
prejudiced  in  plaintiff's  favor.  Wei- 
ant v.  Rockland  Lake  Trap  Rock  Co., 
113. 

WATER. 

Municipal  corporations — illegal  use 
— evidence. — Plaintiff's  premises  were 
found  supplied  with  two  water-service 
pipes, — one  metered  by  the  city,  and 
the  other  unmetered;  the  pipes  being 
so  arranged  that,  by  closing  a  stopcock, 
water  could  be  obtained  through  the 
unmetered  pipe  without  any  disturb- 
ance of  the  meter.  On  a  disconnection 
of  the  unmetered  pipe  for  several  days, 
the  amount  of  water  registered  was 
much  greater  than  before.  The  owner 
denied  any  illegal  use  of  water,  but  of- 
fered to  compromise  a  bill  tendered 
him  for  water  illegally  used.  Held, 
that  an  illegal  appropriation  of  water 
was  shown.  Krumenaker  v.  Dougher- 
ty, 237. 

Amount  of  tea  ter  —  proof. — Where 
premises  were  found  supplied  with  a 
properly  metered  water-service  pipe, 
and  also  with  an  unmetered  service 
pipe,  through  which  water  has  been  il- 
legally drawn,  it  was  proper  to  deter- 
mine the  amount  for  which  the  user 
was  liable  for  illegal  use  of  water  by 
comparison  of  the  qiiantity  which  the 
meter  had  registered  with  amounts  reg- 
istered during  a  week  when  the  unme- 
tered pipe  was  disconnected,  taken  to- 
gether with  the  volume  of  the  user's 
business.  Krumenaker  v.  Doughertv, 
237. 

Shutting  off  supply. — New  York  City 
Charter.  §  478,  authorizes  the  cutting 
off  of  the  use  of  water  for  any  viola- 
tion of  the  rules  of  the  water  depart- 
ment, and  by  section  469  it  is  the  duty 
of  the  commissioner  of  water  supply  to 
collect  the  revenues  from  the  use  of 
water.  Held,  that  the  commissioner 
has  authority  to  cut  off  a  supply  of  wa- 
ter on  failure  of  the  user  to  pay  for 
water  illegally  taken  through  an  un- 
metered pipe/  Krumenaker  v.  Dough- 
erty, 237. 

WILLS. 

Execution  at  end. — A  codicil  consist- 
ing of  two  sheets  transposed,  the  one 
bearing  the  testator's  signature  being 
first  in  the  package  of  papers,  is  not 
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executed  at  the  end  as  required  by  the 
statute,  where  there  is  nothing  to  show 
that  the  displacement  was  inadvertent 
and  no  connection  between  the  two 
sheets  is  certainly  indicated  by  the 
handwriting  or  the  continuity  of  lan- 
guage, where  one  ends  and  the  other 
begins.     Dake,  Matter  of,  383. 

Attestation. — A  will  witnessed  by 
persons  signing  their  names  after  tes- 
tator's name,  and  under  the  word  "wit- 
nesses," is  sufficiently  witnessed,  not- 
withstanding the  absence  of  an  attesta- 
tion clause.     Akers,  Matter  of,  242. 

Accompanying  paper — relationship  to 
will. — The  mere  fact  that  a  sheet  of 
paper,  executed  as  a  codicil,  was  one 
of  the  same  bundle  of  papers  as  a  will, 
is  not  sufficient,  in  the  absence  of  all 
other  evidence,  to  show  that  it  related 
to  or  changed  such  will.  Spring,  J., 
dissenting  in  part.  Dake,  Matter  of, 
383. 

Holographic  will  —  publication. — A 
statement  by  the  maker  of  a  holo- 
graphic will  which  has  been  signed  by 
him,  to  witnesses  thereof,  one  of  whom 
knows  testator's  signature,  that  it  is 
his  will,  and  requesting  their  signa- 
tures as  witnesses,  is  a  sufficient  ac- 
knowledgment and  publication,  under 
2  Rev.  St.  (9th  Ed.)  p.  1877,  requiring 
the  signature  of  testator  to  be  in  the 
presence  of  the  attesting  witnesses,  or 
that  he  acknowledge  the  same  to  each 
witness.     Akers,  Matter  of,  242. 

Lost  trills — probate  —  evidence — suf- 
ficiency.— The  evidence  is  sufficient  to 
warrant  the  admission  to  probate  of  an 
alleged  lost  will  within  §§  I860  and  2621 
of  the  Code  of  Civil  Procedure,  where  it 
appears  that  the  original  was  on  deposit 
in  the  surrogate's  office  after  testator's 
death  and  was  inadvertently  lost  while 
copies  were  being  made  and  one  of  the 
witnesses  to  the  will  testifies  to  its  con- 
tents and  one  of  the  copies  is  produced 
and  identified.  Granacher,  Matter  of, 
33'J. 

Manner  of  proving  contents — waiver 
of  objections. — Where,  in  proving  the 
contents  of  a  lost  will,  a  witness  testi- 
fies that  to  the  best  of  his  recollection 
the  copy  produced  was  in  every  partic- 
ular an  exact  copy  of  the  original  will, 
and  no  objection  is  made  to  such  man- 
ner of  proof,  objection  thereto  will  not 
be  considered  on  appeal.  Granacher, 
Matter  of,  336. 
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a.  Statutes. 

b.  In  general. 

c.  Proof. 

1.  Of 'loss. 

2.  Of  due  execution. 

3.  Of    existence    at    testator's- 

death. 

4.  Of  provisions. 

Revocation — declaration  of  testator. 
A  declaration  by  testator  that  a  later 
will,  not  produced,  revoked  his  former 
wills,  did  not  furnish  sufficient  evidence 
of  its  contents  to  comply  with  the  rule- 
that  a  former  will  cannot  be  revoked 
except  by  another  will  declaring  such 
revocation,  or  thoroughly  contradictory 
with  the  first  one.  Dake,  Matter  of, 
383. 

Cancellation.— Under  2  Rev.  St.  (9th 
Ed.)  c.  6,  art.  3,  §  42,  providing  that 
no  written  will  shall  be  revoked,  ex- 
cept by  writing  executed  with  the  for- 
malities required  for  a  will,  or  unless 
it  be  canceled  or  destroyed  with  intent 
to  revoke  the  same,  a  writing  in  testa- 
tor's handwriting,  and  signed  by  him, 
but  not  witnessed,  on  the  margin  and 
back  of  a  will,  which  is  not  defaced  by 
it,  stating  that  the  will  is  revoked, 
does  not  constitute  a  revocation  there- 
of.    Akers,  Matter  of.  242. 

Note. — Revocation    of    Will   by 
Cancellation 242-249> 

a.  Statute. 

b.  In  general. 

c.  Cancellation  of  part  of  trill. 

d.  Cancellation  of  signature. 

e.  Particular  instances. 

WITNESSES. 

Impeaching  credibility. —  Testimony- 
that  defendant  was  living  apart  from 
his  wife  was  not  admissible  as  affect- 
ing his  credibility  as  a  witness.  Haul- 
ish  v.  Boiler,  18. 

Contradiction  of  one's  oxen  witness. 
— Though  a  party  is  generally  preclud- 
ed from  impeaching  the  general  repu- 
tation of  his  own  witness  for  truth,  and 
cannot  impugn  his  credibility  by  gen- 
eral evidence  tending  to  show  him  to  be- 
unworthy  of  belief,  he  is  not  precluded 
from  proving  the  truth  of  any  particu- 
lar fact  by  any  other  competent  testi- 
mony, though  in  direct  contradiction- 
to  the  testimony  of  his  own  witness^ 
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and  though  the  evidence  establishing 
such  fact  may  collaterally  tend  to  show 
that  such  witness  was  unworthy  of  be- 
lief. Gray  v.  Brooklyn  Heights  R.  Co., 
37. 

Privileged  communication  —  toaiver. 
— Statement  of  plaintiff  to  physician, 
who  treated  him  after  an  accident,  as 
to  physical  trouble  he  had  years  before, 
being'  privileged,  admission  of  it  over 


objection,  notwithstanding  plaintiff 
had  been  treated  by  such  physician  for 
such  trouble  some  years  before,  and  the 
physician  had  written  an  article  as  to 
such  trouble,  which  was  published  in 
a  magazine,  is  error;  Code  Civ.  Proc.  § 
836,  requiring  the  waiver  of  privilege 
to  be  on  or  at  the  time  of  the  trial. 
Scher  v.  Metropolitan  St.  Ry.  Co.,  13. 
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